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ERRATA. 

Page  7,  line  7  from  the  bottom,  for  "mites"  read  "metes." 
"      9,  line  2,  for  "them"  read  "the  land." 

"    11,  line  3  from  the  bottom,  insert  the  word  "must*  between  the  words  "they  have-" 
"    13,  line  4,  for  "seizure"  read  "seizin." 
"    74,  line  16,  for  "valid"  read  "invalid." 
"  118,  line  16,  for  "facts''  read  "cases." 
"  227,  bottom  line,  for  "eestw"  read  "cestui" 
"  301,  line  5,  for  "monies"  read  "money.'' 
"  362,  line  22,  for  "was"  read  "were  " 
"  361,  line  39  from  bottom,  for  "change"  read  "charge." 
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There  will  be  found  reported  in  this  volume  the  cases  of  the  April 
term,  1839,  at  Jackson,  and  of  the  July  term,  in  the  same  year,  at 
Knoxville;  cases  which  were  adjudicated  before  the  present  reporter 
came  into  office. 

The  reasons  which  produced  their  position  in  this  volume  it  is  not  ne- 
cessary here  to  explain. 
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NASHVILLE:  DECEMBER  TERM,  1830. 


London  vs.  London. 


Loudon. 


Where  a  widow  filed  her  bill  charging  hex  deceased  husband  with  selling  Nashville* 
and  conveying  his  land  with  intent  to  defraud  her  of  her  dower,  and  praying  December,  1839: 
dower,  and  damages  for  t'.e  detention  thereof,  and  the  chancellor  submitted        London 
both  the  validity  of  the  deed  and  the  quantum  of  damages  to  a  jury:  Held,  that 
the  submission  of  the  matter  of  damages  to  the  jury  was  not  in  accordance 
with  chancery  practice.    The  validity  of  the  deed  being  settled  by  the  ver- 
dict of  the  jury,  the  court  should  give  relief  by  assigning  dower  and  taking 
all  proper  accounts  between  the  parties. 

The  finding  of  the  jury  does  not  preclude  the  court  from  calculating  and 
ascertaining  for  itself  the  true  amount  of  damages. 

Pamelia  London  filed  her  bill  in  the  chancery  court  at 
Columbia  in  the  year  1838,  against  John  London,  praying  a 
decree  for  dower  and  damages. 

The  bill  alleges  that  complainant  was  the  widow  of  John 
London,  deceased,  who  died  intestate  in  the  county  of  Maury; 
in  the  year  1832;  that  John  London,  deceased,  was  the  own- 
er in  1S31,  and  for  a  number  of  years  previous  thereto,  of  a 
tract  of  land  lying  on  Globe  creek,  in  that  part  of  Marshall 
county  which  constituted  a  part  of  Maury  county  previous 
to  the  establishment  of  Marshall,  containing  about  one  hun- 
dred and  fifty  acres;  that  in  the  year  1831  he  made  a  frau- 
dulent sale  of  the  land  to  his  son,  John  Lon^.  n,  with  the 
purpose  and  intent  to  cheat  and  defraud  comj*  -  inant  of  her 
dower  in  the  said  land;  that  John  London,  -<mior,  died  irt 


-i 


DECISIONS  OF  THE  SUPREME  COURT 


London 

v 
London. 


Nashville,  1832,  leaving  no  other  lands  of  .which  complainant  could  be 
-endowed,  and  that  John  London,  jr.,  had,  from  the  death  of 
his  father  John  London,  held  possession  of  the  said  land,  and 
received  the  profits  thereof. 

On  the  3d  of  September,  1838,  Joha  London  filed  his  an- 
swer:  1st.  He  alleged  that  the  complainant  was  the  wife  of 
John  London,  deceased,  but  that  she  was  guilty  of  adulter- 
ous practices,  and  that  in  consequence  thereof  a  separation 
took  place,  which  continued  till  the  death  of  her  husband,  in 
1832. 

2d.  He  alleged  that  John  London,  deceased,  had  been  the 
owner,  as  stated  in  the  bill  of  complainant,  of  the  tract  of 
land  therein  described,  and  that  John  London,  deceased,  did 
sell  the  said  land  to  him;  that  the  sale  was  made  in  good 
faith,  and  was  not  fraudulent  nor  with  the  intent  to  defeat 
the  complainant  of  her  dower;  that  he  agreed  to  give  twelve 
hundred  and  seventy-five  dollars  for  the  land,  paid  seventy- 
five  dollars  at  the  time  of  sale,  and  executod  twelve  notes 
for  the  balance,  payable  in  twelve  annual  instalments;  that 
he  subsequently  took  up  the  five  notes  first  due  by  the  execu- 
tion of  a  deed  to  his  father,  John  London,  deceased,  for  nine- 
ty acres  of  land,  valued  at  five  hundred  dollars;  that  the  pur- 
chase was  made  with  the  view  of  providing  a  place  of  resi- 
dence for  the  complainant  and  her  children;  that  the  premi- 
ses were  in  a  ruinous  and  dilapidated  condition  when  he  took 
possession  of  them,  and  thai  they  would  not  have  rented  for 
eighty  dollars. per  annum,  and  that  he  made  valuable  im- 
provements thereupon. 

At  the  January  rules,  1839,  the  complainant  filed  a  gene- 
ral replication.  The  following  is  a  statement  of  the  mate- 
rial facts  as  disclosed  by  a  mass  of  minute  testimony- 
John  London,  deceased,  married  complainant' in  the  State 
of  North  Carolina,  and  lived  with  her  a  number  of  years. 
They  had  seven  children.  They  removed  to  the  State  of 
Tennessee,  and  John  London  purchased  in  the  county  of 
Maury  a  tract  of  land  on  Globe  creek,  containing  about  the 
number  of  one  hundred  and  fifty  acres.  For  several  years 
before  his  death  he  became  much  addicted  to  intoxication, 
tad  at  times  was  exceedingly  abusive  to  complainant.    His 
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ill  temper  and  habits  of  intoxication  were  increased  by  the  Nashville. 

belief  that  complainant  was  unchaste  and  had  committed-- ! ' 

adultery.  Their  house  was  the  scene  of  constant  broils,  *  on 
and  separations  occasionally  took  place  for  short  periods.  l40ndon' 
His  dissatisfaction  increased,  and  he  informed  several  per- 
sons that  his  wife  was  unfaithful  to  him,  and  that  he  intend- 
ed to  sell  the  land  upon  which  he  then  resided,  for  the  pur- 
pose of  defeating  her  of  the  right  of  dower  in  the  tract.  He 
applied  to  an  individual  to  write  his  will,  expressing  a  desire 
that  his  wife  should  be  deprived  of  dower.  He  proposed  at 
another  time  an  exchange  of  lands,  and  desired  that  the  deed 
for  the  land  to  be  exchanged  for  the.  tract  on  Globe  creek 
should  be  made  to  his  brother,  giving  as  a  reason  therefor 
that  his  wife  was  unfaithful  to  him. 

The  place  was  neglected  in  its  cultivation,  the  fences  got 
out  of  repair,  and  the  premises  were  in  rather  a  dilapidated 
condition.  There  was  a  hewed  log  building  upon  it,  a  barn 
and  some  out-houses,  but  no  spring.  Much  testimony  was 
given  as  to  the  value  of  the  place,  the  lowest  estimating  its 
value  at  one  thousand  dollars,  upon  the  usual  credits  of  the 
country,  and  the  highest  at  two  thousand.  Several  witness- 
es testified  that  London,  deceased,  had  offered  it  at  about  the 
sum  of  twelve  hundred  dollars.  It  was  ultimately  sold  to 
John  Londoner.,  a  son  by  a  former  wife,  for  the  sum  of  twelve 
hundred  and  seventy-five  dollars;  of  this  sum  seventy-five 
dollars  was  paid  at  the  time  of  the  sale;  twelve  notes  for 
one  hundred  dollars  each  were  executed  by  John  Londoner., 
to  John  London,^  sr.,  payable  in  twelve  successive  years. 
The  annual"  value  of  the  place  appears  from  the  testimony 
to  be  about  one  hundred  dollars.  One  of  the  subscribing 
witnesses  testified  that  at  the  time  of  the  sale  John  London, 
sr.  stated  that  his  object  in  making  the  sale  was  to  defeat  his 
wife  of  her  dower  in  the  land.  A  deed  was  executed  to  John 
^London,  jr.,  bearing  date  the  24th  day  of  February,  1830. 
At  the  time  of  the  sale  John  London,  sr.,  had  no  land  except 
the  premises  of  which  dower  is  now  sought,  and  complain- 
ant moved  to  the  house  of  a  neighbor,  in  a  destitute  condi- 
tion, with  six  children;  the  seventh  was  born  after  this  remo- 
val.   John  London  took  possession  of  the  premises,  and  in 
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Nashville,  some  short  time  discharged  five  of  the  first  notes  by  the  ex- 
December,  1839.  .  ~  J 

-  ecu* ion  of  a  deed  to  his  father  for  ninety  acres  of  land  of  in- 
ferior quality  in  the  same  neighborhood.  John  London,  sr., 
took  possession  of  the  premises;  but  complainant,  who  had 
separated  herself  from  her  husband  at  the  time  of  the  sale  of 
the  Globe  creek  tract,  refused  to  accompany  him  to  it.  John 
London,  sr.,  lived  upon  the  place  so  purchased  for  some  time, 
abandoned  it,  and  died  in  the  year  1S32.  From  the  time 
John  London,  jr.  took  possession  of  the  Globe  creek  tract  till 
the  filing  the  bill  for  dower  by  the  complainant  he  had  made 
valuable  improvements  upon  it.  He  improved  the  dwelling 
house  by  the  erection  of  two  piazzas  and  a  stone  chimney;  he 
repaired  the  fences,  cleared  and  fenced  some  ten  or  fifteen 
acres  of  land,  and  erected  a  grist-mill. 

There  is  much  conflict  in  the  testimony  in  regard  to  the 
charge  in  the  answer  of  adultery.  Numerous  witnesses  test- 
tified  that  she  was  a  frugal,  industrious,  chaste  and  exempla- 
ry wife;  while  some  three  or  four  witnesses  swore  that  they 
had  personal  knowledge  of  her  infidelity  to  her  husband,  as 
charged  in  the  answer  of  defendant. 

On  the  22d  day  of  March,  1839,  this  cause  came  on  to  be 
heard  before  chancellor  Bramlett,  on  the  bill,  answer,  repli- 
cation and  proof.     The  following  order  was  then  made: 

"And  because  it  appears  that  the  defendant  denies  that 
complainant  is  entitled  to  dower  in  the  lands  in  controversy, 
it  is  ordered  by  the  court  that  complainant  file  her  declara- 
tion, and  the  defendant  his  pleas,  and  that  a  jury  come  to  try 
the  issue  whether  complainant  is  entitled  to  dower  in  said 
land,  and  what  damages  she  hath  sustained  by  reason  of  the 
detention  of  the  sam?  and  the  defendant's  refusal  to  assign 
dower  in  said  land." 

Complainant  filed  her  declaration  in  the  following  words: 

"Pamelia  London,  widow  of  John  London,  sr.,  deceased, 
complains  of  said  John  London,  junior,  of  a  plea  of  dower, 
wherein  said  Pamelia  demands  of  said  John,  jr.,  her  just  and 
reasonable  third  part  of  the  said  tract  of  parcel  of  land  men- 
tioned in  the  said  bill  and  answer,  whereof  she  is  by  law 
dowable,  of  the  endowment  of  John  London,  deceased,  her 
jate  husband,  according  to  the  true  iqtendoient  of  Jaw,  apd 
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whereof  she  has  nothing.  And  the  said  complainant  avers  Nashville, 
that  the  said  John  London,  senior,  deceased,  her  late  husband,  - 
was  seized  in  his  demesne  as  of  fee  of  said  tract  of  land,  du- 
ring her  coverture  and  while  she  was  his  wife,  and  was  actu- 
ally in  possession  thereof,  and  that  said  John,  sr.,  her  husband, 
conveyed  the  same  to  said  defendant  of  fraud  and  covin,  to 
defeat  complainant's  right  of  dower  in  said  land,  and  that 
the  yearly  value  of  said  land  was,  and  ever  has  been  since 
the  decease  of  her  said  husband,  two  hundred  doliars. 

"And  the  complainant  at,  &c,  on  the  — —  day,  &c.  did 
demand  and  request  said  defendant*  who  then  did  and  now 
does  claim  a  right  and  inheritance  in  the  said  land,  to  assign 
and  set  out  to  her,  the  said  complainant,  her  dower  or  just 
third  part  of  the  same;  and  the  said  complainant  says  that 
the  said  defendant  refused  and  still  refuses  to  assign  and  set 
out  to  her  her  dower  in  the  land  aforesaid,  and  that  he  now 
refuses  so  to  do,  to  the  damage  of  complainant  ten  thousand 
dollars. 

"And  the  defendant  comes  and  defends,  &c,  and  by  order 
of  the  court,  for  plea  says,  that  he  is  not  guilty  as  the  com- 
plainant hath  alleged,  and  of  this  he  puts  himself  upon  the 
country,  <fec.  with  leave  to  give  in  evidence  any  special  mat* 
ter  which  would  constitute  a  bar  to  the  right  of  dower  of 
complainant." 

The  bill,  answejr  and  proof  were  exhibited  to  a  jury  em- 
pannelled.  and  sworn  instanter.  The  court  charged  the  jury 
as  follows: 

"The  issue  submitted  to  you  is  as  to  the  validity  of  the 
deed  from  the  deceased,  John  London,  sr.,  to  his  son,  John 
London,  jr.  It  is  alleged  by  the  plaintiff  that  the  deed  to 
the  defendant  was  made  with  an  intent  to  defraud  the  plain- 
tiff of  her  right  to  dower  in  the  land  set  forth  in  said  deed. 
This  allegation  has  been  directly  denied  by  the  plea  of  the 
defendant.  He  has  been  permitted  to  give  in  evidence  any 
matter  which  in  law  would  constitute  a  bar  to  her  right  of 
dower.  You  will  look  to  the  proof  in  this  cause,  and  ascer- 
tain from  such  proof  whether  the  deed  mentioned  in  such 
pleadings  was  made  with  an  intent  to  defraud  the  plaintiff 
by  depriving  her  of  her  legal  right  to  dower:  it  must  be 
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Nashville,  shown  that  both  parties  to  the  fraudulent  conveyance  were 
-  knowing  to  and  co-operating  in  it.  For  instance,  if  John 
London,  sr.,  secretly  intended  to  convey  his  land  with  the  in- 
tent to  defeat  his  wife  of  dower,  and  that  intention  was 
wholly  unknown  to  his  son,  the  bargainee,  that  would  not 
make  the  deed  fraudulent,  and  would  not  authorize  either  a 
court  of  law  or  of  equity  to  set  aside  the  deed,  as  his  con- 
science could  in  no  sense  be  affected  by  the  secret  intentions 
of  the  father  unknown  to  the  son.  The  fact  of  knowledge, 
however,  may  be  established  like  any  other  fact,  by  direct 
and  positive  proof,  or  by  the  proof  of  such  circumstances  as 
are  sufficient  to  enable  the  jury  to  infer  such  knowledge. 
You  are  not  presumptuously  and  without  proof  to  presume 
fraud;  but  you  will  look  to  all  the  proof  introduced,  and  then 
decide  from  the  facts  proved  by  the  testimony  of  credible 
witnesses,  and  from  circumstances  legitimate  in  their  charac- 
ter, established  to  your  satisfaction  by  the  like  proof,  wheth- 
er such  conveyance  was  made  to  defraud  the  complainant, 
and  render  your  verdict  accordingly. 

"The  defendant  has  raised  two  other  questions  under  the 
pleadings  and  proof  in  the  cause.  1st.  That  the  statute  of 
limitations  forms  a  bar  to  complainant's  claim:  2d.  That  by 
virtue  of  our  laws  the  plaintiff  has  forfeited  her  right  to 
dower  by  having  committed  adultery  and  eloped  with  her 
adulterer. 

"The  court  is  of  opinion  that  the  statute  of  limitations  does 
not  constitute  a  bar  to  the  plaintiff's  right  of  dower. 

"As  to  the  last  point,  the  court  is  further  of  opinion  that 
the  defendant  did  not  forfeit  her  right  of  dower  unless  she 
i9  proved  to  have  been  guilty  of  adultery  and  elopement,  and 
it  would  not  do  to  prove  that  she  was  guilty  of  adultery 
alone,  but  adultery  and  elopement  with  her  adulterer.  If 
the  jury  should  be  of  opinion,  from  a  careful  examination  of 
the  proof,  that  complainant  has  not  been  guilty  of  adultery, 
they  can  say  so  in  their  verdict.  If  the  jury  should  be  of 
opinion  that  the  proof  establishes  the  adultery,  they  must  go 
further  and  ascertain  whether  there  was  both  adultery  and 
elopement  with  her  adulterer;  and  if  they  should  be  of  opin- 
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ion  that  the  plaintiff  has  been  guilty  of  both,  then  she  would,  Nashville, 
in  the  opinion  of  the  court,  be  barred  of  her  dower.  — !^-!^ ' 

"This  court  has  no  right  to  direct  an  issue  to  be  made  and         *  °" 
tried  which  is  not  found  in  the  pleadings.  London. 

"If  you  should  be  of  opinion  that  the  complainant  is  entitled 
to  be  endowed  of  the  land  mentioned  in  the  pleadings,  you  are 
tit  liberty  to  ascertain  the  damages  she  has  sustained  in  con- 
sequence of  the  detention  of  her  dower;  then  damages  may 
be  determined  by  the  value  of  the  rents  and  the  interest 
thereupon;  but  the  verdict  should  be  rendered  in  damages, 
for  it  is  the  injury  which  the  plaintiff  is  supposed  by  the  law 
to  have  sustained  for  the  failure  of  the  heir  or  those  holding 
under  him  to  assign  dower  as  he  should  have  done.'' 

The  jury  returned  a  verdict  in  favor  of  complainant,  and 
assessed  her  damages  by  reason  of  the  detention  of  her  dow- 
er, to  the  sum  of  seven  hundred  and  twelve  dollars  and  forty- 
One  and  a  half  cents. 

A  motion  was  then  made  by  defendant  to  set  aside  this 
verdict,  which  was  overruled  by  the  court, "because  it  appear- 
ed, as  well  from  the  proof  in  the  cause  as  by  the  verdict  of 
the  jury,  that  the  said  John  London,  sr.,  did  convey  said  tract 
of  land  to  John  London,  jr.,  to  defeat  the  said  complainant, 
his  wife's,  right  of  dower,  and  that  said  complainant  had  not 
Been  guilty  of  adultery  and  elopement,  and  that  she  is  enti- 
tled to  dower  in  said  land,  and  that  the  defendant  had,  con- 
trary to  law  and  right,  deforced  and  deprived  her  of  her  right 
to  dower  from  the  fall  of  1832  till  that  time;"  and  the  court 
being  further  of  opinion  that  the  statute  of  limitations  was 
no  bar  to  her  right  of  dower,  ordered,  adjudged  and  decreed 
that  a  writ  of  dower  should  issue  to  the  sheriff  of  Marshall 
county,  commanding  him  to  summon  five  freeholders*  in  pur* 
suance  of  the  statute  of  the  State,  to  allot  and  set  off  by 
mites  and  bounds  one  third  part  of  said  tract  of  one  hundred 
and  fifty  acres  of  land,  including  "the  dwelling  house,  all  of- 
fices, out-houses,  buildings  and  improvements  thereunto  be- 
longing or  in  anywise  appertaining;"  and  said  sheriff  should 
put  said  complainant  in  possession  of  the  same,  -to  hold  du< 
ring  her  natural  life;  and  the  court  further  decreed  that  com* 
plainant  should  recover  of  the  defendant  the  sum  of  sever* 
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Nashville,  hundred  and  twelve  dollars  and  forty-one  and  a  half  cents 
'-damages  by  the  jury  assessed,  and  the  costs  of  the  suit. 
From  this  decree  the  defendant  appealed. 

Cook  for  appellant.  1st.  The  verdict  of  the  jury  and  de- 
cree of  the  court  as  to  the  validity  of  the  deed  is  not  sus- 
tained by  the  proof,  and  is  erroneous.  Defendant  gave  a  full 
and  adequate  consideration  for  the  land,  and  whatever  might 
have  been  the  objects  of  John  London,  senior,  it  is  distinctly 
denied  in  the  answer  of  the  appellant  that  he  knew  any  thing 
of  the  existence  of  a  fraudulent  intent  on  the  part  of  his  fa- 
ther  in  making  the  sale,  and  there  is  not  the  slightest  proof  to 
sustain  such  a  charge.  The  deed  was  a  valid  bona  fide  con- 
veyance of  the  land  to  the  appellant.  The  verdict  of  the 
jury  is  not  conclusive  upon  the  court,  but  is  only  of  weight 
so  far  as  it  goes  to  settle  a  point  of  evidence  equally  balanced; 

2d.  The  decree  is  clearly  erroneous  in  giving  the  com* 
plainant  one-third  of  the  land  in  value  in  its  improved  state 
at  the  time  of  the  decree.  By  the  clearly  established  prin- 
ciples of  law  the  wife  was  only  entitled  to  one-third  of  the 
land  in  value  exclusive  of  the  improvements  made  after  a 
sale.  Thompson  vs  Morrow,  5  Serg.  and  Rawle,  389:  Hum* 
phreys  vs.  Phinny,  1  Johnson's  Rep.  434:  6  Johnson's  Ch: 
Rep.  25S-9:  Catlin  vs.  Moore,  9  Mass.  218:  Powell  vs.  M. 
4*  B.  Manufacturing  Company,  3  Mason,  347:  Dorcester  vs. 
Coventry,  1 1  John.  Rep.  510:  1  Roper  on  Property,  346, 347. 

The  decree  is  manifestly  erroneous  from  the  above  au- 
thorities in  giving  damages  according  to  the  improved  value 
of  the  land  arising  from  the  money  and  labor  put  upon  the 
premises  by  the  appellant  after  his  purchase.  In  case  of  ali-; 
enation  she  is  entitled  to  rents  or  damages  from  the  titae  of 
demand  of  dower,  and  those  only  according  to  the  state  and 
condition  of  the  premises  at  the  time  of  the  alienation.  In 
this  case  the  almost  entire  proceeds  of  the  place  arose  from 
the  labor  and  money  appellant  bestowed  upon  it.  He  re- 
paired the  entire  fencing,  cleared  and  fenced  some  ten  or  fif- 
teen acres  of  land,  improved  the  dwelling  house,  and  erected 
fe  valuable  mill.  It  cannot  be  possible  that  she  would  be  en- 
titled to  dower  of  those  valuable  improvements  or  damages 
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for  the  detention  of  improvements  which  did  not  exist  at  the  Nashville, 
time  her  husband  was  seized  or  possessed  of  them,  or  at  his  - 
death. 

Cahal,  for  the  complainant.  Mr.  Cahal  famished  no  brief 
of  which  the  reporter  could  avail  himself. 

Reese,  J.  delivered  the  opinion  of  the  court. 

This  is  a  bill  filfcd  by  the  complainant  to  have  dower  as- 
signed her  in  a  tract  of  land  conveyed  by  the  husband  in  his 
life  time  to  the  defendant,  his  son,  with  the  purpose  and  in- 
tent, as  the  complainant  alleges,  to  deprive  her  of  her  dower 
therein,  and  for  an  account;  and  whether  said  conveyance 
was  fraudulent  and  void  as  against  the  widow's  claim  for  dow- 
er by  the  provisions  of  the  act  1784,  ch.  22.  sec.  8,  was,  aside 
frorxi  the  account  of  profits  prayed,  the  only  subject  of  con- 
troversy, for  the  allegation  in  the  answer  of  infidelity  of  the 
wife  is  uncoupled  with  a  statement  of  elopement.  The  de- 
fendant insisted  upon  the  validity  of  the  deed,  and  resisted 
the  assignment  of  dower  and  the  claim  for  account.  And 
the  whole  question,  both  as  respects  the  validity  of  the  con- 
veyance and  the  amount  of  profits  if  the  conveyance  as  against 
the  complainant  should  be  set  aside,  were  proper  for  the  con- 
sideration of  a  court  of  equity,  and  the  chancellor  might  well 
have  decided  upon  the  whole  matter.  But  the  chancellor 
saw  proper  to  call  before  him  aud  empannel  a  jury  to  whom 
was  submitted  the  whole  question,  as  well  touching  the  mat- 
ter of  account  as  the  validity  of  the  deed.  The  jury  in  their 
verdict  find  the  deed  to  be  fraudulent  as  against  the  com- 
plainant, and  they  assess  her  damages  for  the  detention  of 
her  dower  to  seven  hundred  and  twelve  dollars  and  forty-pne 
and  a  fourth  cents;  this  finding  formed  the  basis  of  the  chan- 
cellor's decree.  We  are  satisfied  with  the  decree  of  the 
chancellor  as  to  the  invalidity  of  the  deed,  but  as  to  the  mat- 
ter of  account  we  are  not  satisfied  with  the  mode  in  which 
it  was  taken,  not  being  according  to  the  course  of  a  court  of 
chancery,  nor  are  we  satisfied  with  the  result  in  point  of 
amount.  The  proof  in  the  case  makes  the  annual  rent  of 
the  entire  tract  to  have  been  at  most  one  hundred  dollars* 
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Nashville,  an<i  the  time  of  the  rendition  of  the  verdict  and  the  pronoiui-' 

December  ^  1 839. 

-cing  of  the  decree  from  the  death  of  the  husband  was  about 
six  years  and  six  months.  The  damages  given  in  England 
at  the  time  when  in  that  country  the  writ  of  unde  nihil  habet 
was  in  general  use,  was,  by  the  express  purview  and  terms 
of  the  statute  20  Henry  III,  called  the  statute  of  Merton, 
the  one-third  of  the  annual  profits  of  the  estate  from  the 
death  of  the  husband.  But  it  has  been  insisted  that  this  ver- 
dict is  conclusive;  that  it  is  not  to  be  regarded  as  auxiliary  to 
the  chancellor  in  pronouncing  his  decree,  but  that  the  pro* 
ceeding  was  necessary  in  order  to  have  pronounced  any  de- 
cree at  all  upon  the  subject  of  the  account  prayed  for  in  the 
bill;  and  it  is  even  urged  that  a  court  of  chancery  has  no 
jurisdiction  to  give  relief  in  a  matter  of  account  in  dower, 
when  the  right  to  dower  is  disputed  and  is  sent  to  be  tried  at 
law;  such  trial  at  law  of  the  right  it  is  said  ousts  the  court  of 
its  power  over  the  relief  as  to  the  matter  of  account,  and 
turns  the  question  into  one  of  damages,  to  be  passed  upon,  if 
at  all,  by  the  jury  which  determines  the  right.  This  objec- 
tion, even  as  regards  the  proceeding  in  England,  fa  utterly 
groundless.  The  case  of  Curtis  vs.  Curtis,  a  leading  case 
and  very  peculiar  in  its  circumstances,  (2  Brown's  cases  in 
chancery,  690,)  covers  the  whole  ground  of  the  objection, 
and  decidedly  negatives  its  correctness.  A  bill  was  filed  to 
have  dower  assigned,  and  for  an  account.  The  heir  in  his 
answer  denied  the  marriage.  The  bill  was  retained  and 
leave  given  complainant  to  investigate  her  right  at  law. 
She  sued  out  her  writ  of  dower,  and  the  heir  pleaded,  but  be- 
fore issue  joined  died,  leaving  a  widow,  who  was  devisee  for 
life;  a  bill  of  revivor  was  filed  against  her,  and  a  declaration 
in  the  case  was  delivered  to  her,  and  she  pleaded:  1st.  That 
the  plaintiff  had  not  been  married  to  the  elder  Curtis.  2d. 
That  he  had  not  been  seized  during  coverture.  The  court 
of  common  pleas  sent  the  first  issue  to  the  Bishop  of  Bath 
and  Wells,  who  certified  the  marriage,  and  the  issue  upon  the 
seizin  was  found  in  favor  of  the  plaintiff;  and  then  the  wi- 
dow of  the  heir  died,  and  afterwards  the  complainant,  the 
widow  of  the  elder  Curtis,  died,  and  her  personal  represen- 
tatives filed  a  bill  of  revivor  and  supplement  against  the  rep* 
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resentative  tad  devisee  in  remainder  of  the  first  heir,  to  have  Nashville, 
an  assignment  of  dower  upon  the  right  to  dower  so  ascer- 
tained, and  an  account  of  profits  up  to  the  time  of  the  death 
of  the  complainant  in  the  original  bill,  against  the  several  es- 
tates represented  by  the  defendants.  And  the  dower  was 
assigned,  and  the  account  given  accordingly;  and  Lord  Al- 
vanly  distinctly  admitted  that  the  remedy  was  gone  at  law. 
He  says,  indeed,  "that  it  seems  to  him  an  odd  construction 
of  the  statute  of  Merton,  that  the  damages  given  by  it  are 
to  be  considered  strictly  as  damages  in  the  breast  of  a  jury, 
and  not  capable  of  ascertainment  by  the  court,  and  that 
therefore  they  are  to  die  with  the  person;  however,  so  it  has 
been  determined."  Again,  in  the  same  case,  ha  says,  "If  in 
this  court  yen  deny  the  widow's  right  to  dower,  the  question 
most  be  tried  at  law;  but  where  the  fact  is  ascertained,  she 
shall  have  her  relief  here."  And  referring  to  the  case  of  Dor- 
mer  vs.  Fortescue,  determined  by  Lord  Hardwicke,  and  re- 
ported by  Mr.  Atkyns,  Lord  Alvanly  says,  "as  far  as  one  can 
collect  Lord  Hard widke's  sentiments  from  the  case,  he  thought 
this  court  would  expect  the  widow  to  establish  her  title  at 
law,  but  she  having  done  so  would  give  her  relief  here  as  to 
the  mesne  profits."  That  is  saying  let  the  widow  bring  her 
action  at  law  out  of  Cerm,  and  for  the  purpose  of  determin- 
ing her  title  to  dower,  and  when  she  has  done  that  we  will 
give  adequate  relief;  and  I  agree  in  thinking  that  the  wi- 
dow labors  under  so  many  disadvantages  at  law,  that  she  is 
fully  entitled  to  every  assistance  that  this  court  can  give  her, 
not  only  in  paving  the  way  for  her  to  establish  her  right  at 
law,  but  also  by  giving  complete  relief  where  the  right  is  as- 
certained." In  the  subsequent  case  of  Mundy  vs.  Mundy, 
Lord  Loughborough,  speaking  on  the  question  of  jurisdic- 
tion, sfcys;  "Thut  it  is  not  controverted  that  dower  is  very 
similar  to  the  right  of  tenant  in  common.  This  court  has 
entertained  bills  for  partition,  and  the  jurisdiction  has  been 
admitted  in  bills  for  dower  for  a  long  time  under  some  cir- 
cumstances. The  principle  of  that  is  just,  for  where  parties 
have  a  common  interest  they  have  it  ascertained.  That  ne- 
cessarily involves  a  species  of  account*  if  that  is  answered 
by  the  proceedings  fatre,  there  is  n»  occasion  to  send  it  to 
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Nashville,  law,  where  there  is  a  degree  of  intricacy  and  difficulty.    This 
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-  has  had  the  effect  of  almost  putting  an  end  to  writs  of  dow- 
er. In  the  course  of  twelve  years  I  do  not  remen>ber  more 
than  two,  and  they  must  be  in  the  court  of  common  pleas. 
But  this  jurisdiction  is  peculiarly  proper  on  another  ground. 
Dower  at  law  can  only  be  opposed  by  a  legal  bar.  Now, 
equitable  bars  are  in  daily  practice."  2  Ves.  jr.,  1793,  and 
4  B.  C.  C.  295:  see  also  Goodenough  vs.  Goodtnough,  Dick- 
ens, 795.  The  learned  commentator  on  American  Law,  vol. 
4,  p.  71,  3d  edition,  says,  "Dower  may  be  recovered  by  bill 
in  equity  as  well  as  action  at  law.  The  jurisdiction  of  chan- 
cery over  the  claim  of  dower  has  been  thoroughly  examined, 
clearly  asserted,  and  definitely  established.  It  is  a  jurisdic- 
tion concurrent  with  that  at  law,  and  when  the  legal  title  to 
dower  is  in  controversy  it  must  be  settled  at  law;  but  if  that 
be  admitted  or  settled,  free  and  effectual  relief  can  be  grant- 
ed to  the  widow  in  equity,  both  as  to  the  assignment  of  dow- 
er and  the  damages,  The  equity  jurisdiction  was  so  well  es- 
tablished, and  in  such  exercise  in  England,  that  Lord  Lough- 
borough said  that  writs  of  dower  had  almost  gone  out  6f 
practice.  The  equity  jurisdiction  has  been  equaHv  enter- 
tained in  this  country,  though  the  writ  of  dower  unde  nihil 
habet  is  the  remedy  by  suit  in  practice."  The  preceding  re- 
view of  authorities  will,  I  fear,  be  thought  a  labor  of  super- 
errogation,  when  it  is  remembered  that  in  this  State  we  have 
no  writ  of  dower,  unde  nihil  habet,  or  other  writ  of  right,  nor 
any  remedy  on  the  subject  of  dower,  except  the  summary 
one  given  by  the  statute  of  1784,  ch.2,  not  adapted  to  taking 
the  account  or  ascertaining  damages,  and  the  remedy  by  bill 
in  equity;  and  when  also  it  is  remembered  that  the  act  of 
1823,  ch.  37,  gives  to  widows  dower  out  of  the  equitable  es- 
tates in  land  of  which  their  husbands  were  owners  at  the  time 
of  their  death;  and  lastly  and  especially,  when  it  is  remem- 
bered that  the  act  of  1835,  ch.  19,  sec,  4,  expressly  provides 
"that  the  circuit  courts  shall  have  original  and  concurrent 
jurisdiction  with  the  chancery  courts  of  all  petitions  relative 
to  dower."  It  is  obvious  that  it  was  unnecessary,  perhaps 
improper,  to  have-submitted  the  matter  of  account  to  the  ju- 
ry; at  all  events,  their  Aiding  does  not  exclude  the  court 
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from  calculating  and  ascertaining  for  itself  the  true  amount  Nashville. 

of  compensation  to  be  decreed  to  the  widow  for  the  deten ' 

tion  of  her  dower.    No  doubt  is  entertained  by  us  that  in  ▼ 

cases  of  dower  in  chancery,  where  the  marriage  or  the  seiz- 
ure is  denied,  or  where  adultery  and  elopement  are  imputed, 
or  where  the  tenant  in  possession  does  not  claim  under  the 
husband  or  the  heir  but  adversely,  that  in  some  of  these  ca- 
ses' an  issue  should  be  submitted  to  a  jury,  in  others  an  ac- 
tion should  be  directed  to  be  brought  at  law.  Such  a  step 
would  be  in  accordance  with  the  course  of  a  court  of  chan- 
cery; but  the  facts  being  found,  or  the  right  established  in 
these  cases  in  favor  of  the  complainant,  the  court  should  give 
complete  relief  by  assigning  the  dower,  and  taking  all  prop- 
er accounts  between  the  parties.  The  proceeding  in  the 
chancery  court,  and  the  conclusiveness  of  the  verdict  in  this 
case  rendered,  are  sought  to  be  maintained  by  some  general 
observations  in  the  case  of  Thompson  vs.  Stacy,  on  the  sub- 
ject of  dower  at  common  law,  and  the  damages  given  by  the 
statute  of  Merton,  and  in  reference  to  the  remedy  furnished 
by  our  act  of  1784.  The  point  before  the  court  in  that  case 
instated  in  the  note  of  the  reporter:  "A  dowress  cannot  main- 
tain an  action  of  assumpsit  for  use  and  occupation  against  a 
tenant  from  year  to  year  for  rents  which  accrue  after  the 
death  of  the  husband  and  before  the  assignment  of  her  dow- 
er, although  no  damages  were  given  to  her  when  her  dower 
was  assigned.'9  This  was  the  only  point  in  the  case,  and  of 
the  correctness  of  the  decision  upon  that  point  the  court 
now,  as  then,  entertain  no  doubt  But  in  the  observations 
made  by  the  writer  of  the  opinion  upon  the  widow's  rights 
and  remedies  at  common  law,  the  reporter,  from  his  notes 
of  the  case,  seems  to  have  supposed  the  three  following  prop- 
ositions to  have  been  involved:  "1st.  That  under  the  statute 
of  1784,  authorizing  the  widow  to  file  her  petition  in  the 
county  court  or  circuit  court,  if  the  right  to  dower  is  disptu 
ted,  a  jury  must  be  empannelled  to  try  it,"and  the  damages 
are  to  be  assessed  by  the  jury.  3d.  If,  upon  a  petition  filed 
under  said  statute,  the  widow's  right  to  dower  id  not  dispu-* 
ted,  and  she  claims  damages  which  are  not  admitted,  a  writ 
of  enquiry  must  be  awaitiecj  to  ascertain  theip.    And  3d-  If 
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Nashville,  the  widow's  dower  be  assigned  under  the  provisions  of  that 

December,  1839.       4jJ  ,,  ,     ,         .       lL 

~  act,  and  no  damages  be  assessed  or  given  to  her  in  the  pro- 
ceeding, her  right  to  recover  damages  is  forever  gone."  If 
the  reporter  be  correct  in  supposing  that  the  general  obser- 
vations referred  to  contain  the  conclusions  in  the  three  prop- 
ositions stated  above,  then  the  reasoning  in  the  present  case 
establishes,  that  we  doubt  the  correctness  of  some  of  them, 
and  are  not  at  present  prepared  to  yield  an  authoritative 
sanction  to.  any  one  of  them. 

Upon  the  whole  we  are  satisfied  that  one-third  of  the 
amount  of  the  verdict  in  this  case  rendered  will  be  a  proper 
sum  to  allow  for  the  rents  and  profits;  or  rather,  perhaps,  thir- 
ty-three and  one-third  dollars  for  each  year,  and  interest 
thereon,  which  the  clerk  and  master  will  ascertain  and  cal- 
culate, and  thereon  make  his  report. 

nfTERLOCUTORT   DBCKBB. 

This  cause  came  on  for  hearing  this  28th  January,  1840, 
before  the  supreme  court,  whereupon  it  appearing  to  the  court 
that  the  verdict  of  the  jury  assessing  complainant's  damage 
for  the  detention  of  her  dower  is  excessive  and  not  warrant- 
ed by  the  evidence  in  the  cause,  it  is  ordered,  adjudged  aftd 
decreed  by  the  court  that  the  decree  of  the  court  below  be 
reversed,  and  that  the  clerk  and  master  of  this  court  take 
and  state  an  account  of  said  damages,  being  one-third  of  the 
annual  value  of  said  land  from  the  death  of  John  London  to 
this  time,  with  interest,  estimating  the  yearly  value  of  the 
whole  tract  of  land  at  one  hundred  dollars  per  year,  and  al- 
lowing the  complainant  one-third  thereof,  and  until  the  com- 
ing in  of  said  report  other  matters  are  reserved. 

At  a  subsequent  day  of  the  term  the  clerk  and  master,  in 
pursuance  of  the  interlocutory  order,  reported  the  sum  of 
two  hundred  and  seventy-five  dollars  and  twenty-five  cents 
m  favor  of  the  complainant,  whereupon  the  following  final 
decree  was  rendered  in  the  cause, 

ri9AL  dboheb. 

This  cause  came  on  again  for  final  hearing,  upon  the  re- 
port of  the  clerk  and  master,  made  in  pursuance  of  the  inter- 
locutory order  heretofore  made,  and  the  said  report  is  in  all 
things  affirmed;  and  it  appearing  to  the  satisfaction  of  the 
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court  that  the  conveyance  of  the  land  in  the  pleadings  men-  Nashville, 
tioned,  from  John  London,  senior,  to  the  defendant,  was  made  - 
with  the  fraudulent  intent  of  defeating  the  complainant  of 
her  right  of  dower  in  said  land,  it  is  therefore  ordered,  ad- 
judged and  decreed  that  said  conveyance,  so  far  as  regards 
the  rights  of  the  complainant,  be  and  is  hereby  declared  void, 
and  that  a  writ  issue  to  the  sheriff  of  Marshall  county  com- 
manding him  to  summon  five  freeholders  of  said  county,  who 
shall  allot  and  set  apart  to  said  Pamelia  London  the  one-third 
part  in  value  of  said  land,  including  the  mansion  house,  if 
the  said  Pamelia  shall  so  elect,  but  in  laying  off  said  dower 
they  shall  have  regard  to  the  improvements  put  on  the  said 
land  by  the  defendant  since  the  death  of  John  London,  sen- 
ior, which  are  not  to  be  taken  into  consideration  in  estima* 
ting  the  value  of  said  land,  but  the  same  shall  be  estimated 
in  value  according  to  its  state  and  condition  rrt  the  death  of 
John  London,  senior.  And  in  case  the  complainant  shall 
elect  to  take  her  dower  including  the  mansion  house,  or  the 
same  shall  be  allotted  to  her,  then  the  value  of  the  improve- 
ments put  upon  said  part  since  the  death  of  John  Loudon, 
senior,  so  allotted  in  dower  to  complainant  as  in  its  improved 
state,  shall  be  one- third  of  the  whole  value  of  the  land  in  the 
fall  of  1833  at  the  death  of  John  London,  senior.  And  it  is 
further  ordered,  adjudged  and  decreed  that  in  laying  off  said 
dower  proper  regard  shall  be  had  to  the  whole  tract  and  to 
the  adjoining  lands  of  defendant  so  as  to  do  as  little  injury  as 
possible  to  the  same  in  doing  justice  to  the  complainant. 
And  it  is  further  ordered,  adjudged  and  decreed  that  the  com- 
plainant recover  of  the  defendant  the  stim  of  two  hundred 
and  seventy-five  dollars  and  twenty-five  cents  for  her  dama- 
ges, as  reported  by  the  clerk  and  master,  and  that  the  defen- 
dant pay  all  the  costs  of  the  court  below;  and  that  half  of 
the  costs  of  this  court  be  paid  by  the  defendant  and  the  oth- 
er half  by  the  complainant. 
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Turner  vs.  Ross. 


Ross.  The  act  of  1801,  ch.  6,  sec.  59,  was  not  intended  to  prevent  the  court  from 

granting  new  trials  for  error  in*  the  charge  of  me  court  to  die  jury,  for  error 
in  the  admission  or  rejection  of  testimony,  or  for  the  misconduct  of  the  jury, 
and  the  like. 

if  a  party  has  obtained  two  new  trials,  and  seeks  to  set  aside  the  third  ver- 
dict obtained  against  him,  the  record  must  show  that  one  or  both  of  the  pre- 
vious verdicts  have  been  set  aside  from  error  in  the  charge  of  the  court,  or  in 
the  admission  or  rejection  of  testimony,  or  for  the  misconduct  of  the  jury,  or 
the  like. 

On  the  8th  day  of  December,  1828,  Turner  instituted 
an  action  of  ejectment  in  the  circuit  court  of  Franklin 
county,  against  Wiley  J*  Hines,  the  tenant  in  possession, 
for  the  recovery  of  the  possession  of  one  hundred  and  fifty 
acres  of  land  lying  in  the  second  district  in  Franklin  county* 
The  cause  was  continued  till  the  January  term,  1829,  at 
•which  time  Frederick  A.  Ross,  by  leave  of  the  court,  was 
made  defendant  and  pleaded  not  guilty.  Issue  was  joined, 
and  the  cause  was  continued  until  the  January  term,  1832, 
at  which  time  it  was  tried,  and  a  verdict  rendered  in  fa- 
vor of  Turner.  A  motion  was  nlade  at  the  same  term 
to  set  aside  the  verdict  rendered,  which  was  done,  and  a  new 
trial  awarded  to  the  defendant  Ross.  The  record  is  silent 
as  to  the  grounds  upon  which  this  verdict  was  set  aside. 
The  cause  was  continued  until  the  July  term,  1832.  It  was 
then  tried  again,  and  a  verdict  returned  for  the  lessee  of 
Turner.  A  motion  was  made  to  set  aside  this  verdict,  and 
overruled.  An  appeal  in  the  nature  of  a  writ  of  error  was 
taken  to  the  supreme  court  at  Sparta,  held  on  the  1st  Mon- 
day in  August,  1832.  The -judgment  was  reversed,  and  the 
cause  remanded  to  the  circuit  court  for  further  proceedings. 
The  decision  of  the  supreme  court  at  Sparta  is  reported  in 
5th  Yerger's  Reports,  338. 

It  was  continued  in  the  circuit  court  until  the  July  term, 
1836.  It  was  then  tried,  and  a  verdict  returned  that  "the 
defendant  is  guilty  of  the  trespass  and  ejectment,  as  the 
plaintiff  against  him  hath  complained,  for  all  the  land  lying 
north  of  Ross'  northern  boundary  when  run  from  the  north- 
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west  corner  according  to  the  needle."    On  the  30th  July,  du-  Nashville, 

*  December  1839 

ring  the  same  term,  this  verdict  was  set  aside,  and  a  new  - 
trial  awarded  on  the  motion  of  the  defendant.  The  record 
does  not  show  the  grounds  upon  which  the  court  acted  in 
setting  aside  this  verdict.  The  cause  was  then  continued 
from  time  to  time,  by  reason  of  the  incompetency  of  the  court 
and  other  causes,  until  the  May  term,  IS39,  at  which  term 
the  cause  was  again  tried,  and  the  jury  returned  a  verdict 
against  the  defendant,  and  declared  that  the  "plaintiff  has 
the  better  title  to  all  the  land  in  controversy  which  lies 
north  of  the  line  on  the  plat  made  out  by  George  Gray, 
whicfi  they  make  a  part  of  their  verdict,  running  from  the 
north-west  corner  df  Ross*  fifteen  hundred  and  fifty  acre 
survey  due  east  by  the  needle." 

On  motion  of  the  defendant,  this  verdict  was'set  aside  and 
a  new  trial  awarded;  to  which  the  plaintiff  objected,  and  his 
objection  being  overruled,  he  tendered  his  bill  of  exceptions, 
which  was  signed,  sealed  and  made  a  part  of  the  record,  in 
the  following  words: 

"Be  it  remembered,  that  on  Saturday,  the  6th  day  of  the 
term,  the  defendant,  by  his  attorney,  moved  the  court  to  set 
aside  the  verdict  and  judgment  in  this  case  and  grant  him  a 
new  trial*  on  the  ground  that  said  verdict  was  contrary  to  law, 
to  the  evidence  and  to  the  justice  of  the  case;  to  which  the 
plaintiff  objected,  because  two  new  trials  had  been  hereto- 
fore granted  by  the  court  to  the  said  defendant.  To  obviate 
the  effect  of  which,  the  defendant  produced  and  read  to  the 
court  the  following  affidavit  of  H.  L.  Turney,  Esq.  to  wit: 
•  "Turner  vs.  Ross.  In  this  cause  Hopkins  L.  Turney 
makes  oath  that  at  the  January  term  of  the  circuit  court 
of  Franklin  county,  1832,  this  cause  was  tried  and  resulted 
in  a  verdict  and  judgment  for  the  plaintiff;  that  the  cause  was* 
by  the  instruction  of  the  court  to  the  jury,  made  to  turn 
on  the  mode  or  manner  of  surveying  the  northern  boundary 
line  of  Ross'  fifteen  hundred  and  fifty  acre  grant,  that  ist 
whether  the  line  should  be  run  to  the  needle  or  to  the  true 
meridian.  The  court  instructed  the  jury  that  the  line  should 
run  to  the  needle,  and  the  jury  found  accordingly.  On  the 
motion  for  the  new  trial,  the  same  question  was  before  the 
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Nashviixb,  court,  that  is,  whether  the  northern  boundary  of  Ross'  fifteen 

wm  r> '.  hundred  and  fifty  acre  tract  should  be  run  to  the  needle  or  to 

the  true  meridian.    The  court  granted  the  new  trial  because 


the  court  was  not  satisfied  with  the  correctness  of  his  in- 
structions to  the  jury  and  their  finding  in  accordance  there- 
with, and  ordered  a  survey  to  be  made  and  a  plat  to  be  re- 
turned to  the  then  next  term,  and  appointed  J--W.  Holder  to 
make  the  same;  that  the  question  of  estoppel  or  of  re-mark- 
ing was  not  made  nor  decided  by  the  court  at  this  trial  of 
the  cause.  Affiant,  as  one  of  the  defendant's  counsel,  at- 
tended to  the  cause  at  the  trial  alluded  to  in  this  affidavit." 
^  The  court  overruled  the  objections  of  the  plaintiff,  arid  or- 

dered the  verdict  and  judgment  to  be  set  aside  and  a  new 
trial  to  be  awarded;  to  which  opinion  of  the  court  the  plain- 
tiff, by  his  counsel,  excepts,  and  prays  that  this,,  his  bill  of 
exceptions,  may  be  signed,  sealed  and  enrolled,  which  is 
done  accordingly. 

Edmund  DiuAHUNTY,[Seal.],f 

The  cause  was  continued  until  the  September  term, 

1839.    It  was  then  tried,  and  the  jury  returned  a  verdict  of 

not  guilty,  and  a  judgment  was  rendered  in  accordance 

therewith.    An  appeal  in  the  nature  of  a  writ  of  error  was 

J*    '  obtained  to  the  supreme  court. 

The  following  entry  appears  of  record,  as  made  at  the  Sep- 
tember term,  1839 : 

"It  is  agreed  between  the  parties  that  if  the  supreme  court 
shall  be  of  the  opinion  that  the  judgment  of  this  court  at 
the  last  term,  awarding  a  new  trial,  was  erroneous,  then  final 
judgment  shall  be  entered  for  the  plaintiffs;  but  if  the  opin- 
ion of  the  supreme  court  should  be  in  favor  of  the  defend- 
ant on  that  point,  and  the  judgment  should  be  affirmed,  then 
this  judgment  shall  be  set  aside  and  for  nothing  held,  and 
the  cause  remanded  for  a  new  triJfl  to  be  had  thereupon, 
without  prejudice  to  either  party." 

T 

Campbell,  for  plaintiff  in  error. 
Taul,  for  defendant  in  error. 
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Reese,  J.  delivered  the  opinion  of  the  court.  Nashville, 

December,  1839. 

This  cause  was  tried  at  May  term,  1839,  of  the  circuit  T™** 
court  for  Franklin  county,  and  a  verdict  was  rendered  for  *<m. 
the  lessor  of  the  plaintiff,  being  the  fourth  verdict  which  he 
bad  obtained*  On  a  motion  being  made  by  4he  defendant  to 
set  aside  the  verdict  and  grant  him  a  new  trial,  an  affidavit 
was  made  by  defendant's  oounsel  to  show  that  the  judge 
who  presided  at  the  time  the  first  n$w  trial  was  given,  in 
1832,  set  aside  the  verdict  because  he  was  not  satisfied  with 
the  legal  correctness  of  the  charge  which  he  had  given  to  the 
Jury;  upon  which  the  court  granted  a  new  trial.  At  the  suc- 
ceeding term  a  verdict  was  rendered  against  the  lessor  of  the 
plaintiff  and  a  judgment  thereon;  to  reverse  which,  and  to 
have  a  judgment  rendered  in  his  favor  upon  the  verdict  of 
May,  1839,  he  prosecuted  this  writ  of  error. 

Upon  the  grounds  or  reasons  which  induced  the  court  to 
grant  two  of  the  new  trials  previous  to  that  of  May,  1839 
the  record  is  wholly  silent  The  act  of  1801,  ch.  6,  sec.  59, 
provides  "that  not  more  tlian  two  new  trials  shall  be  granted 
lo  the  same  party."    The  construction  given  to  the  act  by  • 

this  court  in  the  case  of  Trott  vs.  West,  Moss  4*  Co:  10 
Yerg.  Reports,  500,  is,  "that  it  means  that  where  the  facts  -    m 

of  the  case  have  been  fairly  left  to  the  jury  upon  a  correct  ** 

charge  of  the  court,  and  they  have  twice  found  a  verdict  for 
the  same  party,  each  of  which  has  been  set  aside  by  the 
court,  if  the  same  party  obtain  another  verdict,  in  like  man- 
ner, it  shall  not  be  disturbed.  But  the  act  did  not  intend  to 
prevent  the  court  from  granting  new  trials  for  error  in  the 
charge  of  the  court  to  the  jury,  for  error  in  the  admission  or 
rejection  of  testimony,  for  the  misconduct  of  the  jury,  and 
the  like." 

In  the  case  before  us,  in  reference  to  two  of  the  trials  the 
record  is  silent  as  to  the  grounds  of  action  of  the  court  in 
setting  aside  the  verdicts.  We  think  that  in  order  to  give 
any  operation  whatever  to  the  act  of  assembly,  this  court 
must  certainly  hold  that  he  who  insists  that  the  two  new 
trials  (which  are  supposed  to  constitute  an  obstacle  to  the 
granting  of  a  third  new  trial)  were  in  fact  granted  upon  any 
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Nashville,  of  the  legal  grounds  set  forth  in  the  case  of  Trott  vs.  West, 
pecember,m9.  ^^  ^  ^    or  groun(is  simiiar>  must  make  it  so  to  appear; 

TuV*€r  and  the  only  question,  therefore,  is,  whether  these  grounds 
Bo"'  shall  be  made  to  appear  by  the  record,  or  may  be  shown 
aliunde,  '  We  are  satisfied  that  the  grounds  of  action  of  the 
court  should  be  set  forth  by  the  court  itself  in  the  record 
made  at  the  time  of  granting  the  new  trial.  Any  evidence 
other  than  that  or  less  than  that  would  certainly  be  wrong 
in  practice.  As  to  the  legal  grounds  moving  the  conscience 
and  prompting  the  action  of  the  court,  the  court  itself* 
through  its  records,  must  speak,  But  it  is  said  that  it  is  not 
usual  to  state  upon  the  record  the  grounds  on  which  a  new 
trial  has  been  granted.  It  would  be  very  easy  to  do  so;  and 
if  it  shall  often  happen  that  the  juries  of  the  country,  con- 
trary to  a  most  grave  and  solemn  duty,  shall  turn  a  deaf  ear 
to  the  law  of  the  case,  as  expounded  by  the  court  in  ite 
charge,  and  the  legislature  shall  choose  to  continue  the  limi- 
tation upon  the  legal  discretion  of  the  judge,  contained  in 
the  act  of  1801,  it  may  become  very  proper  for  him  to  adopt 
a  mode  of  entry  upon  the  record  in  cases  of  new  trials,  which, 
showing  always  the  ground  of  his  action,  shall  place  the  res- 
ponsibility, if  the  law  must  be  defeated  and  injustice  be  done, 
where  it  ought  properly  to  rest. 

—  We  are  of  opinion,  therefore,  that  the , last  verdict  and 
judgment  must  be  set  aside,  and  also  the  judgment  of  the. 
court  at  May  term,  183d,  granting  a  new  trial,  and  that 
judgment  be  pronounced  upon  the  verdict  given  at  said  May 
^prm,  1839,  for  the  lessor  of  the  plaintiff. 


Richmond. 
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NlSHVILLE, 

Phipps  ot.  Richmond.  December,  im 

Phipps 
The  statute  of  limitations  of  three  years  is  not  a  bar  to  an  action  before  a 
justice  of  the  peace  founded  upon  a  simple  contract,  upon  which  an  action  of 
debt  might  be  maintained  if  of  sufficient  amount  to  force  the  parties  into  a 
court  of  record. 

On  the  12th  day  of  February,  1836,  Daniel  and  Andrew 
Richmond  procured  a  warrant  against  William  R.  D.  Phipps 
in  the  followings  words: 

*State  of  Tennessee,  Wilson  county.  To  any  lawful  offi- 
cer to  execute  and  return.  Summon  William  D.  Phipps  to 
appear  before  me  or  some  other  justice  of  the  peace  for  Wil- 
son county,  to  answer  the  complaint  of  Daniel  and  Andrew 
Richmond  in  a  plea  of  debt  due  by  account.  Given  under 
my  hand  and  seal  this  12th  day  of  February,  1836. 

James  Somers,  J.  P." 

On  the  15th  day  of  March,  1836,  Silas  Tarver,  a  justice  of 
the  peace  of  Wilson  county,  rendered  judgment  in,  favor  of 
the  plaintiffs  and  against  the  defendant  for  the  sum  of  forty- 
three  dollars  and  ninety- three  cents,  which  was  the  amount 
of  a  charge  for  medicines  and  medical  services,  after  the  de- 
duction of  certain  credits.  From  this  judgment  an  appeal 
was  taken  to  the  circuit  court  of  Wilson  by  the  defendant. 
During  the  pendency  of  the  suit  in  the  circuit  court  Andrew 
Richmond  died,  and  the  suit  was  then  prosecuted  in  the  name 
of  the  surviving  partner,  when,  at  the  February  term,  1839, 
the  cause  was  submitted  to  a  jury,  the  honorable  S.  Ander- 
son presiding.  The  defendant  relied  upon  the  plea  that  the 
account  was  barred  by  the  statute  of  1715,  ch.  27,  sec.  5, 
passed  for  the  limitation  of  certain  actions  therein  specified 
to  three  years  next  after  the  cause  of  action  shall  have  ac- 
crued. The  court  charged  the  jury  "that  the  statute  of  lim- 
itations of  three  years  would  operate  as  a  bar  to  an  account 
sued  upon  before  a  magistrate,  although  the  warrant  was  is- 
sued in  debt,  and  that  the  limitation  of  six  years  did  not  ap- 
ply, as  insisted  upon  by  the  plaintiff's  attorney."  Upon  the 
charge  the  jury  rendered  a  verdict  for  the  defendant;  a  mo- 
tion was  made  for  a  new  trial  by  the  plaintiff  and  overrule^ 
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Nashville,  and  judgment  rendered,  and  an  appeal  in  the  nature  of  a 

December.  1839.        .       r  M    .  .  *A 

writ  of  error  taken  to  the  supreme  court. 

Phippg 
v 

Richmond.  fa  j,,  Carutkers,  for  the  plaintiff  in  error,  relied  upon  Tm- 
dale  vs.  Monroe,  3  Yerger,  320:  Burdoine  vs.  Shdton,  10 
Yerger,  41:  Donako  vs.  Kirkman,  6  Pet.  20. 

R.  M.  Burton,  cited  statute  1715,  ch.  27,  sec  5:  Pike  vs. 
Green,  1  Yerger,  465. 

Turlby,  J.  delivered  the  opinion  of  the  court. 

The  only  question  in  this  case  is,  whether  the  statute  of 
-  limitations  of  three  years  is  a  bar  to  an  action  before  a  jus- 
tice of  the  peace  founded  upon  a  simple  contract,  upon  which 
an  action  of  debt  might  be  maintained  if  of  sufficient  amount 
to  force  the  parties  into  a  court  of  record.  It  is  contended 
for  the  defendant  in  error,  upon  the  authority  of  the  case  of 
Pike  Vs.  Green,  1  Yerg.  Rep-  465,  that  it  is.  This  case  is  in 
point  if  it  were  law,  but  we  think  it  is  not  It  was  made  be- 
fore the  question  as  to  whether  the  statute  of  21  James  I, 
was  in  force  in  the  country  was  determined,  and  therefore 
was  not  considered  of  in  relation  thereto.  But  afterwards, 
in  the  case  of  Tisdale  vs.  Munroe,  3  Yerger,  320,  this  ques- 
tion was  investigated  and  the  statute  held  to  be  in  force. 
This  decision  we  think  has  materially  varied  the  subject. 
Before  the  decision  it  was  doubtful  if  the  statute  were  in 
force;  if  it  were  not,  then  there  was  no  statute  of  limita- 
tions to  actions  upon  simple  contracts  except  for  arrearages 
of  rent,  and,  of  consequence,  courts  would  lean  in  favor  of  a 
construction  by  which  our  statute  of  1715,  which  bars  ac- 
tion of  account  and  upon  the  case  in  three  years,  could  be 
brought  to  bear  upon  such  contracts;  hence,  in  the  case  re- 
ferred to,  Pike  vs.  Green,  it  was  held,  that  Inasmuch  as  be- 
fore justices  of  the  peace  there  is  no  specific  form  of  action, 
and  that  case  will  lie  as  well  as  debt,  thut  the  statute  shall  be 
held  to  apply.  But  since  the  decision  of  Tisdale  vs.  Mun- 
roe  this  difficulty  is  removed.  There  is  now  a  statute  of  lim- 
itations which  operates  upon  simple  contracts;  if  the  time 
be  too  long  the  legislature  must  shorten  it. 
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-   That  the  decision  of  the  case  of  Pike  vs.  Green  is  erro-  Nashville, 

neous  may  be  made  obvious  from  the  reasoning  ot  the  court 

It  says,  "in  this  summary  proceeding  the  substance  is  looked  v» 

to,  as  in  courts  of  chancery,  and  the  statute  made  to  apply 
to  the  evidence."  Now  this  proposition  is  true,  but  the  de- 
duction from  it  is  false.  It  has  alwaysbeen  held  that  a  court 
of  chancery  applies  the  statute  of  limitations  upon  the  same 
principles  as  courts  of  law;  if  the  party  be  barred  at  law  he 
is  barred  in  chancery,  and  vice  versa.  A  court  of  chancery 
having  no  form  of  action,  must,  of  necessity,  look  to  the  ev- 
idence, and  if  upon  that  evidence  an  action  could  be  brought 
at  law  which  is  not  barred  by  the  statute  of  limitations  the 
party  is  not  barred  in  chancery.  See  Burdoine  vs.  Shelton, 
10  Yeiger,  41.  There  is  no  reason  for  applying  a  different 
principle  to  trials  before  justices  of  the  peace;  indeed  the 
court  in  that  case  do  not  attempt  it,  but  admit  that  the  same 
rule  is  applicable  to  both  tribunals. 

The  judgment  of  the  circuit  court  will  therefore  be  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


Crosthwait  vs.  Ross. 

Partners  in  trade,  or  partners  in  occupation  or  employment,  can  bind  their 
eo-partners  in  a  matter  which  according  to  the  usual  coarse  of  dealing  has  ref- 
erence to  business  transacted  by  the  firm;  but  on  the  contrary,  if  a  person  deals 
with  a  partner  in  a  matter  not  within  the  scope  of  the  partnership,  the  intend- 
ment of  the  law  will  be  that  he  deals  with  him  on  his  private  account,  not- 
withstanding the  partnership  name  may  be  used. 

A  partner  in  the  practice  of  physic  has  the  power  to  bind  bis  co-partner  by 
the  execution  of  a  note  in  the  name  of  the  firm  for  the  purchase  of  all  things 
necessary  to  be  used  by  them  in  their  vocation,  such  as  medicines,  surgical 
instruments,  and  the  like,  but  has  no  power  to  draw  bills  or  make  notes  for 
the  purpose  of  raising  money,  money  not  being  an  article  for  which  such  a 
firm  has  a  direct  oae. 

The  facts  of  this  case  as  exhibited  by  the  record  are,  so 
far  as  they  are  necessary  to  be  stated  to  present  the  point 
determined  by  the  court,  substantially  as  follows.  Alfred 
Hartwell  and  George  D.  Crosthwait,  two  practising  physi- 
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Nashville,  cians  in  the  county  of  Rutherford,  entered  into  articles  of 

December,  1839.  .  .  ...  .  „ 

partnership,  which  were  as  follows,  to  wit: 

v  "Articles  of  agreement  for  a  partnership  to  commence  oil 

RoM-       the  14th  day  of  January,  1834,  between  Alfred  Hartwell 
and  George  D.  Crosthwait,  of  Murfreesboro',  Tennessee: 

"Article  1.  The  partnership  to  continue  under  the  firm  of 
Hartwell  and  Crosthwait  for  two  years  from  and  after  the 
14th  day  of  January,  1834,  unless  either  one  of  the  parties 
should  determine  to  relinquish  the  practice  or  move  to  some 
other  place;  in  that  event  the  party  so  determining  shall  be 
at  liberty  to  do  so  at  the  expiration  of  one  year,  and  not 
sooner. 

"Article2.  The  partnership  shall  be  in  every  respect  equal; 
all  debts,  either  by  account  or  otherwise,  from  our  joint  ser- 
vices, shall  at  the  expiration  of  the  term  be  equally  divided; 
the  expenses  of  the  firm  shall  be  equal. 

"Article  3.  Each  party  shall  at  all  times  use  all  honorable 
means  to  promote  the  interest  of  the  firm,  and  their  labors 
to  be  as  nearly  equal  as  possible.  In  testimony  whereof  "we 
affix  our  hands  and  seals  the  day  and  date  above. 

Alfred  Hartwell,    [Seal.] 
Geo.  D.  Crosthwait,  [Seal.]** 
,  Under  these  articles  they  rented  a  shop  in  the  town  of 

Murfreesboro',  for  which  they  executed  a  note  in  the  name  of 
the  firm  of  Hartwell  &  Crosthwait;  they  contracted  a  store 
account  in  the  name  of  the  firm;  they  subscribed  their  firm 
name  to  articles  for  the  establishment  of  a  race  track;  thev 
owned  a  blooded  horse  jointly,  but  executed  in  payment 
therefor  a  note  with  their  individual  names  signed  by  each 
respectively;  they  purchased  medicines  on  two  several  occa- 
sions during  the  existence  of  their  partnership,  for  which  they 
executed  their  firm  name,  each  of  those  purchases  amounted 
to  about  one  hundred  dollars  in  value.  The  evidence  did 
not  justify  the  belief  that  the  partnership  existed  in  regard 
'to  any  thing  except  tlie  practice  of  physic. 

In  the  month  of  May,  1835,  during  the  existence  of  the 
partnership,  Hartwell  executed  a  promissory  note  in.  the 
Words  following: 

"$350  00,    Four  months  after  date  we  promise  to  pay  to 
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vVilliam  W.  Ross*  or  order,  three  hundred  and  fifty  dollars,  Nashville, 

at  the  Planters  Bank  of  Tennessee,  value  received.     Witness.  f"1"  cr' ' 

our  hands  this  14th  day  of  May,  1S35.  cr^wait 

Hartwell  &  Crosthwait."  Bow' 

This  note  was  endorsed  first  by  Ross  and  then  by  William 
H.  Hanna;  it  was  discounted  at  the  Planters  Bank  and  the 
proceeds  paid  over  to  Hartwell,  and  by  him  appropriated  to 
his  individual  purposes.  This  note  was  in  the  hand- writing 
of  Hartwell,  and  it  does  not  appear  that  complainant  knew 
of  the  existence  of  the  note  till  after  the  death  of  Hartwell, 
about  the  period  of  its  maturity;  when  informed  of  the  fact 
he  appeared  surprised,  and  stated  that  the  use  of  his  name 
was  wholly  unauthorized  in  the  transaction.  On  more  than 
one  occasion*  during  the  lifetime  of  Hartwell,  Crosthwait 
When  presented  with  notes  signed  by  Hartwell  and  Cros- 
thwait protested  against  the  use  of  his  name  as  unauthorized. 
Hartwell  was  in  embarrassed  circumstances,  and  by  some  of 
the  witnesses  said  to  be  "notoriously  insolvent."  There  was 
no  evidence  which  justified  the  belief  thatRoss  knew  that  the 
note  was  made  for  the  purpose  of  raising  money  to  answer 
the  individual  purposes  of  Hartwell,  or  that  it  would  be  ap- 
propriated in  that  way.  Two  physicians  proved  that  it  was 
unnecessary  that  the  firm  of  Hartwell  &  Crosthwait  should 
have  expended  more  than  about  one  hundred  dollars  annual- 
ly in  the  purchase  of  medicine,  and  that  it  was  not  necessary 
that  partners  in  the  practice  of  physic  should  execute  notes 
in  the  name  of  the  firm,  nor  was  it  usual. 

When  the  note  fell  due  it  was  discharged  by  Hanna.  Ross 
refunded  the  money  to  Hanna,  took  the  note,  and  instituted 
an  action  of  debt  on  the  1st  of  July,  1836,  in  the  circuit 
court  of  Rutherford  county  against  Crosthwait.  Crosthwait 
pleaded  that  he  did  not  execute  the  note  nor  authorize  the 
execution  of  it.  Issue  was  taken  upon  this  plea,  and  the 
cause  was  continued  till  June  term,  1837,  when  a  trial  took 
place.  The  jury  gave  a  verdict  in  favor  of  the  defendant 
A  motion  was  made  to  set  aside  this  verdict,  and  the  motion 
prevailed  and  a  new  trial  was  granted  to  the  plaintiff.  The  • 
cause  was  continued  until  the  February  term,  1838,  when 
a  jury  of  Rutherford,  the  honorable  Samuel  Anderson  pre* 
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Nashville,  siding,  returned  a  verdict  in  favor  of  the  plaintiff  for  the 

December,  1839.  -  ,  ,  ,  ..  „, 

; —  amount  of  the  note  and  damages.    This  verdict  was  set  aside, 

v  upon  motion  of  the  defendant,  and  a  new  trial  ordered. 

Boss.       ,j^e  cause  was  again  continued  until  the  July  term,  1839, 
when  it  was  again  tried  upon  the  facts  as  exhibited  above. 

The  honorable  Samuel  Anderson  charged  the  jury  amongst 
other  things  as  follows:  "The  general  rule  as  to  the  liabilities 
of  partners  for  the  contracts  of  one  member  of  the  firm  is* 
that  each  is  liable  unless  the  nature  of  the  transaction  is 
such  as  to  show  that  the  contract  was  for  the  benefit  of  the 
partner  making  the  contract,  unless  the  person  dealing  with 
the  partner  did  in  fact  know,  or  might  have  known  by  rea- 
sonable inquiry,  that  such  contract  vas  for  the  individual 
benefit  of  that  member  of  the  firm. .  In  the  absence  of  such 
actual  or  circumstantial  knowledge,  and  when  the  transac- 
tion itself  does  not  show  it  was  for  the  individual  benefit  of 
the  partner  making  the  contract,  the  legal  presumption  is  that 
the  contract  was  entered  into  for  the  benefit  of  the  firm,  and 
the  partners  will  be  held  liable."  The  court  further  charged 
the  jury  that  "if  a  partnership  could  exist  and  be  carried  on 
without  incurring  any  expense  whatever,  in  such  a  partner- 
ship one  member  of  the  firm  could  not  bind  the  others  by 
note  without  showing  more  than  the  mere  fact  of  partner- 
ship; the  jury  must  determine  from  the  proof  whether  the 
firm  of  Hartwell  <fe  Crosthwait  did  in  fact  incur  some  ex- 
pense in  accomplishing  the  object  of  their  partnership,  viz: 
in  practising  physic  together;  if  so,  the  contract  of  part- 
nership conferred  authority  on  each  to  buy  such  articles  as 
in  his  judgment  would  best  advance  the  interest  of  the  firm." 
The  court  further  charged  the  jury  that  "if  some  expense 
was  incurred  in  carrying  on  the  business  of  the  firm,  Hart- 
well  had  authority  to  bind  his  co-partner  Crosthwait  in  such 
contracts  for  such  expenses,  and  in  thus  acting  he  was  exer- 
cising a  general  power  connected  with  that  business  as  dis- 
tinguished from  a  special  power,  and  the  partnership  contract 
conferring  a  general  authority  in  the  business,  it  follows  that 
Crosthwait  is  bound  on  the  note  sued  on  unless  the  face  of 
the  note  showed  that  it  was  for  the  individual  benefit  of  Hart- 
well,  or  unlc  ;s  Ross  actually  knew  at  the  time  he  endorsed 


Crosthwalt 

▼ 

Row. 
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the  note  that  it  was  for  the  benefit  of  Hartwell,  or  might  Nashville, 
have  known  that  fact  by  reasonable  diligence.  In  deciding 
the  cause  upon  this  view  of  the  subject  the  jury  would  de- 
termine from  the  proof  whether  Hartwell  was  insolvent  at 
the  date  of  the  note,  or  greatly  embarrassed,, whether  his  sit- 
uation was  known  to  Ross,  and  if  so,  whether  a  prudent, 
conscientious  man  with  such  knowledge  would  have  his  sus- 
picions excited  as  to  the  fairness  of  the  transaction.  The 
jury  would  also  look  to  the  size  of  the  note,  the  nature  and 
object  of  the  partnership,  the  season  of  the  year  the  note  was 
given,  and  determine  whether  the  amount  of  the  note  at  that 
season  of  the  year  was  for  a  larger  sum  than  would  be  rea- 
sonably required  for  the  uses  of  the  firm;  if  it  was,  then  the 
face  of  the  note  itself  should  have  put  Ross  on  his  guard,  and 
he  would  not  be  permitted  to  say  that  he  endorsed  the  note 
upon  the  credit  of  both  partners  under  a  belief  that  the  con- 
tract of  partnership  alone  conferred  upon  Hartwell  authori- 
ty to  give  the  note  of  the  firm  to  an  unlimited  amount." 
The  court  further  charged  the  jury  that  "they  had  a  right  to 
determine  from  the  proof  whether  Hartwell  and  Crosthwait 
did  in  fact  purchase  their  medicines  upon  a  credit  and  give 
the  note  of  the  firm  for  payment,  or  authorize  others  to  give 
s«ch  notes  for  them;  and  to  enquire  also  whether  they  gave 
the  note  of  the  firm  for  house  rent  or  other  expenses;  if  they 
did  under  these  circumstances,  it  would  be  proper  for  the  ju- 
ry to  say  whether  such  a  course  of  dealing  would  not  of  it- 
self authorize  them  to  infer  an  express  assent  or  agreement 
that  each  should  trade  in  procuring  necessaries  for  the  part- 
nership upon  the  credit  of  the  firm;  if,  from  this  custom  of 
dealing,  the  jury  should  infer  such  express  assent,  the  power 
conferred  on  each  by  such  express  assent  would  be  in  its  na- 
ture a  general  authority  and  make  each  liable  to  the  extent 
before  stated,  although  the  court  should  have  erred  in  the 
opinion  advanced  that  the  contract  of  partnership  of  itself 
necessarily  conferred  such  authority."  The  jury  returned  a 
verdict  in  favor  of  the  plaintiff  for  the  amount  of  the  note, 
three  hundred  and  fifty  dollars,  and  eighty  dollars  and  fifty 
cents  damages. 
A  motion  was  made  by  the  defendant  to  set  aside  the  veiv 
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Nashvill*,  diet,  but  the  court  overruled  the  motion  and  gave  judgment 

-1 ! 1  according  with  the  verdict.     An  appeal  in  the  nature  of  a 

r'wa     writ  of  error  was  obtained  by  the  defendant  to  the  supreme 
**"•       court. 

Edwin  A.  Kesble  and  James  W.  Campbell,  for  the  plaintiff 
in  error.  They  cited  4  Kent,  17,  27, 42, 43:  Livingston  vs. 
Rosewell,  4  Johns.  251:  Dickinson  vs.  Valpray,  21  Eng. 
Com.  Law  Rep.  41:  Smith's  Mercantile  Law,  24:  14  Wend. 
133, 141:  Wilson  vs.  Williams,  14  Wend.  146. 

Charles  Ready,  for  defendant  in  error,  cited  Walden  vs. 
Sherburne,  15  Johns.  422:  Bond  vs.  Gibson  and  Jephson,  1 
Camp.  N.  C.  Rep.  185:  Swan,  and  others  vs.  Steele,  and  others, 
7  East,  210:  Ridley,  ctal.  vs.  Taylor,  13  East,  175:  Living- 
ston vs.  RoseweU,  4  Johns.  251:  Dubois  vs.  Rosewell,  4 
Johns.  262:  Lansing  vs.  Caine  and  Ten  Eyck,  2  John.  300: 
Dickinson  vs.  Yalpray,  21  Eng.  Com.  Law  Rep.  41:  Collier 
on  Partnership,  221,  304,303:  Ballow  vs.  Spencer,  4  Cow. 
Rep,  163:  Yalkt  vs.  Parker,  6  Wend.  615:  Whitaker  vs. 
Brown,  14  Wend.  505. 

Turley,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  the  defendant  in  error  to  re- 
cover judgment  against  the  plaintiff  upon  a  note  for  the  sum 
of  three  hundred  and  fifty  dollars.  This  note  was  executed 
by  one  Alfred  Hartwell,  who  was  a  partner  in  the  practice  of 
physic  with  George  D.  Crosthwait,  the  plaintiff  in  error;  it 
was  an  accommodation  note  for  his  own  benefit,  and  not  for 
the  use  of  the  firm.  The  note  was  discounted  in  bank  upon 
the  endorsement  of  Ross,  the  defendant,  and  the  proceeds  ap- 
plied by  Hartwell  to  his  own  use.  The  endorser,  took  op 
the  note  at  maturity,  and  has  brought  this  suit  to  charge 
Crosthwait  as  maker,  to  which  he  pleaded  non  est  factum, 
which  under  the  charge  of  the  court  below  was  found  against 
him,  upon  which  the  writ  of  error  is  prosecuted.  Several 
questions  are  presented  for  the  consideration  of  the  court, 
only  one  of  which  we  think  necessary  to  examine,  as  upon 
that  the  responsibility  of  the  plaintiff  in  error  rests,  and  that 
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is  as  to  the  powers  of  Hartwell  to  make  his  co-partner,  Nashville, 

Crosthwait,  liable  upon  a  promissory  note  for  money  received ' 

by  himself  and  made  for  his  own  accommodation.  T 

This  question  necessarily  involves  the  power  of  partners 
to  bind  each  other,  and  the  extent  to  which  it  may  be  car- 
ried. Without  entering  into  the  question  of  what  consti- 
tutes limited  and  general  partnership,  and  what  is  the  dis- 
tinction between  them  as  to  the  liabilities  of  the  partners, 
which,  as  we  think,  has  nothing  to  do  with  the  case  under 
consideration,  we  proceed  tt>  investigate  the  subject  upon 
the  grounds  upon  which  we  think  it  rests.  For  this  purpose, 
we  think  partners  may  be  classed:  1st.  Partners  in  tra<ie. 
9d.  Partners  in  occupation  or  employment.  Chancellor 
Kent,  in  the  third  volume  of  his  Commentaries,  page  28, 
says,  "It  is  not  essential  to  a  legal  partnership  that  it  be  con- 
fined to  a  commercial  business.  It  may  exist  between  attor- 
nies,  conveyancers,  mechanics,  artizans  or  farmers,  as  well  as 
between  merchants  or  bankers."  Now  the  question  is,  how 
far  one  partner  has  the  right,  by  his  individual  contract,  to 
bind  his  co-partner?  We  think  that  when  the  question  is 
properly  understood  there  is  no  conflict  whatever  between 
the  authorities  as  applicable  to  partners  in  trade  and  partners 
in  occupation  or  employment.  A  partner  m  either  case  can 
bind  his  co-partner  in  a  matter  which,  according  to  the  usu« 
al  course  of  dealing,  has  reference  to  business  transacted  by 
the  firm.  See  3  Kent,  41,  and  the  numerous  cases  there 
cited  in  support  of  this  proposition.  But,  on  the  contrary, 
if  a  person  deals  with  a  partner  in  a  matter  not  within  the 
scope  of  the  partnership,  the  intendment  of  the  law  will  be 
that  he  deals  with  him  on  his  private  account,  notwithstand- 
ing the  partnership  name  be  used.  3  Kent,  45:  4  John. 
Reports,  277-8:  16  John.  Rep.  38:  19  John.  Rep.  154:  6 
Wen.  529:  5  Mason,  156.  Therefore  it  is  that  partners  in 
trade,  whose  business-  is  buying  and  selling,  or  of  whose  bu- 
siness this  constitutes  an  important  item,  may  make,  draw 
and  endorse  promissory  notes  and  bills  of  exchange,  and  al« 
though  one  of  the  firm  may  abuse  his  trust  for  his  individual 
benefit,  yet  the  co-partner  shall  be  bound  unless  the  person 
contracted  with  knew  at  the  time  that  it  was  not  donQ  U\ 
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Nashville,  good  faith;  and  this,  because  in  such  a  business  the  use  of 
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: —  such  securities  is  not  only  considered  necessary,  but  is  well 

v  sanctioned  by  commercial  usage.     But  the  question  recurs, 

Rom'  what  kind  of  contract  is  in  the  usual  course  of  dealing,  and 
'  within  the  scope  of  the  partnership?  It  is  not  necessary, 
nor  do  we  design  to  argue  or  determine  this  question  except 
in  relation  to  the  case  now  under  consideration,  which  is  a 
case  of  partners  in  occupation.  In  the  case  of  Livingston 
vs.  Rosewell,  4  John.  Rep.  251,  it  is  held  that  whera. there 
are  partners  engaged  in  a  sugar  refinery,  if  one  purchase  a 
lot  of  brandy  and  executes  a  note  for  the  payment  thereof 
in  the  name  of  the  firm,  it  is  not  obligatory  upon  the  firm 
because  not  in  the  usual  course  of  trade  of  the  firm.  In  the 
case  of  Dickinson  vs.  Valpray,2l  Eng.  Com.  Law  Reports, 
41,  it  is  held  that  in  the  case  of  an  ordinary  trading  partner- 
ship the  law  implies  the  power  of  one  partner  to  bind  anoth- 
er by  drawing  and  accepting  bills,  because  the  drawing  and 
accepting  bills  is  necessary  for  the  purpose  of  carrying  on  a 
trading  partnership,  but  that  it  is  not  generally  necessary  for 
a  mining  company,  and  that  therefore  in  such  a  case  the  law 
will  not  imply  the  power  of  one  of  the  company  to  bind  the 
others  by  such  contracts. 

Now  to  apply  these  principles  to  the  case  under  consid- 
eration. Crosthwait  and  Hartwell  were  partners  in  the 
practice  of  physic;  this  is  an  occupation,  and  they  may  mu- 
tually bind  each  other  for  all  things  properly  belonging  or  ne- 
cessary to  be  used  by  them  in  this  vocation,  such  as  medi- 
cines, surgical  instruments,  et  ejusdem  generis;  but  the  draw- 
ing of  bills  or  the  making  of  notes  is  no  more  within  the 
scope  of  their  partnership,  in  fact  not  so  much  so,  as  was  the 
buying  of  the  brandy  by  the  partner  in  the  sugar  refinery,  or 
the  drawing  of  the  bills  in  the  mining  company.  If  the  note 
in  this  case  had  been  executed  for  any  thing  for  which  a  firm 
of  physicians  had  use,  as  such  the  firm  would  have  been 
bound,  though  the  member  who  drew  it  had  designed  at  the 
time  to  appropriate  it  to  his  own  use  and  did  so,  unless  the 
person  contracted  with  knew  of  his  intention  at  the  time. 
But  money  is  not  an  article  for  which  such  a  firm  has  use  di- 
rectly, though  it  may  indirectly,  but  if  it  h&s  it  must  be  raised 


OF  THE   STATE    OF    TENNESSEE. 


31 


by  the  individuals  comprising  the  firm,  and  not  by  one  mem-  J^88™?^ 

ber  thereof,  unless  he  be  authorized  by  the  others  so  to  do - ' 

independent  of  any  right  arising  from  the  partnership.  ▼ 

We  therefore  think  the  judgment  of  the  circuit  court  is       WKe9i 
Erroneous  and  must  be  reversed,  and  the  cause  remanded  for 
a  new  trial. 


BerryhujIj's  executors  w.M'Kee's  executors  and  Greenway. 

Ramsey  executed  a  note  to  Campbell,  payable  at  the  branch  bank  of  the 
State  of  Tennessee;  Campbell  endorsed  the  note,  Berryhill  endorsed  the  note 
in  the  style  of  the  firm  of  Berryhill  and  M'Kee.  The  bank  took  the  note  in 
the  fair  course  of  trade,  without  notice  of  the  circumstances  under  which  it 
was  made;  a  judgment  was  recovered  in  a  court  of  law  against  the  maker  and 
Campbell,  and  against  Berryhill,  M'Kee  and  Greenway,  who  were  accommo- 
dation endorsers.  Berryhill  discharged  a  large  portion  of  the  judgment  and 
filed  his  bill  for  contribution:  Held,  that  this  accommodation  endorsement,  in 
a  question  between  the  partners,  was  not  binding  on  M'Kee  and  Greenway, 
and  that  the  judgment  obtained  by  the  bank  furnished  no  evidence  of  the  Us* 
bility  of  M'Kee  and  Greenway. 

An  acknowledgment  made  by  Greenway  after  the  dissolution  could  not 
affect  the  rights  of  M'Kee,  nor  would  the  expression  of  an  opinion  that  he 
was  liable  to  the  holders  of  the  note  affect  the  question  between  himself  and 
Berryhill. 

On  the  26th  day  of  November,  1825,  William  Berryhill 
filed  a  bill  in  the  district  court  of  chancery  at  Franklin  against 
William  M'Kee,  Edward  M.  Greenway  and  Ephraim  H; 
Foster.  The  defendants  acknowledged  service  of  the  bill. 
On  the  4th  day  of  September,  1826,  Greenway  filed  his  an- 
swer, and  on  the  6th  day  of  December,  1826,  M'Kee  filed 
his  answer.  At  the  January  rules,  1828,  the  complainant 
filed  a  general  replication  to  the  answers  of  M'Kee  and 
Greenway,  and  Foster  having  failed  to  answer,  the  bill  was 
taken  pro  confesso  and  set  for  hearing  ex  parte  as  to  him. 

The  facts  are  substantially  as  follows:  Berryhill,  a  citizen 
of  Nashville,  and  M'Kee  and  Greenway,  citizens  of  Abing- 
don, Virginia,  entered  into  articles  of  agreement  for  the  pur- 
pose of  carrying  on  in  partnership  the  business  of  merchan* 
dizing  in    the  town  of  Nashville.    This  association  waa 
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D^t»bJM839. formed  on  tho  first  day  of  January,  1816,  under  the  firm  style 
•*-— -vj    -  of  Berryhill  and  M'Kee.    The  provisions  of  this  agreement 
v  under  the  seals  of  parties,  so  far  as  it  is  material  here  to  state 

•  them,  were,  that  the  partnership  should  continue  "for  aild 

during  the  term  of  seven  years  from  the  above  date,9'  and 
that  Berrryhill  should  be  the  active  partner;  "that  is  to  say, 
he  will  transact  all  the  business  of  the  concern,  such  as  pur- 
chasing the  goods,  attending  to  the  sales  thereof,  keeping  the 
books,  attending  to  the  collection  of  the  debts,  $nd  in  fact 
devote  the  whole  of  his  attention  to  the  business  of  the  con- 
cern, and  conduct  it  in  the  best  mnnner  which  his  abilities 
and  judgment  may  dictate."  Berryhill  agreed  to  furnish  a 
standing  capital  of  five  thousand  dollars;  M'Kee  and  Green- 
way  agreed  to  furnish  each  a  standing  capital  of  six  thous- 
and five  hundred  dollars;  and  the  expenditures  were  to  be 
charged  to  the  joint  account  of  the  firm.  M'Kee  and  Green- 
way  also  agreed  to  furnish  five  hundred  dollars  more  at  the 
end  of  six  months,  and  in  the  event  that  at  that  time  the 
capital  engaged  should  be  "found  insufficient,  and  it  should  be 
convenient  for  both  parties  to  increase  it,  they  will  apportion 
the  increase  as  five  to  seven,  it  being  the  interest  of  all  par- 
ties to  make  the  business  profitable  and  respectable."  On  the 
dissolution  of  the  partnership,  at  the  expiration  of  seven 
years,  "the  original  capitals  were  to  be  refunded,  and  in  the 
event  of  a  profit,  that  profit  should  be  divided  into  two 
equal  parts,  one  half  assigned  to  Greenway  and  M'Kee  and 
half  to  Berryhill,  and  in  the  event  of  loss  that  loss  should  be 
sustained  in  similar  proportions.'9 

Under  this  article  they  commenced  business  in  the  town 
of  Nashville*  Complainant  alleges  in  his  bill  that  in  the 
year  1820,  "Thomas  Ramsey,  a  merchant  of  Nashville,  repu- 
ted wealthy  and  respectable,  agreed  to  furnish  the  firm  of 
berryhill  and  M'Kee  with  twenty  thousand  bushels  of  salt, 
to  be  sold  by  them  on  commission,  for  which  they  were  to  be 
allowed  five  per  centum  on  the  proceeds  of  sales*  During 
the  tittie  said  Ramsey  was  delivering  salt  to  said  Berryhill  and 
M'Kee  under  said  contract,  said  Ramsey  presented  a  note, 
drawn  by  him  in  favor  of  William  Campbell  and  by  him  en- 
dorsed and  payable  at  the  branch  bank  of  the  State  of  Ten- 
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nessee  at  Nashville,  for  five  thousand  dollars,  and  requesting  NA9Hvn^*» 
the  firm  of  Berryhill  and  M'Kee  to  endorse  it,  stating  that  it  - 
was  a  stock  note,  that  his  other  endorsers  were  out  of  town, 
and  that  he  would  not  trouble  them  again  to  endorse  it.  Said 
Ramsey  having  occasionally  endorsed  for  said  Berryhill  and 
M'Kee  previously,  and  believing  that  they  would  have  a  largd 
fund  of  said  Ramsey's  in  their  hands  under  the  salt  contract, 
they  endorsed  the  note."  Ramsey  failed  to  comply  with  his 
contract  for  the  delivery  of  the  salt,  removed-  to  Alabama  and 
died  insolvent.  Campbell  also  became  insolvent.  Green, 
who  also  endorsed  the  note  at  a  renewal,  also  became  insol- 
vent Cta  the  8th  day  of  October,  1833,  the  partnership  was 
dissolved  by  an  article  of  agreement,  and  the  partnership 
effects  placed  in  the.  hands  of  Ephraim  H.  Foster  for  the 
settlement  of  the  debts  of  the  establishment,  as  the  trustee  of 
the  parties,  and  for  the  purpose  of  restoring  the  capital  in- 
vested and  apportioning  the  profit  or  loss  to  each  respect- 
ively as  the  profit  or  loss  of  the  concern  should  render  just. 
On  the  31st  day  of  July,  1833,  the  State  bank  recovered  a 
judgment  against  Campbell,  Green,  Berryhill,  M'Kee  and 
Greenway  in  the  county  court  of  Davidson  county  for  the  sum 
of  three  thousand  and  thirty-five  dollars  and  thirty-three 
cents,  the  balance  of  the  note  above  mentioned  for  five  thou- 
sand dollars.  On  the  7th  April,  1834,  Campbell  paid  five  hun- 
dred dollars  on  the  judgment,  and  BerryhiM  five  hundred; 
On  the  15th  January,  1835,  Berryhill  made  a  further  payment 
of  four  hundred  and  eighty-five  dollars  and  sixty  cents.  It 
does  not  appear  that  at  the  dissolution  of  the  partnership  on 
the  8th  October,  1823,  Berryhill  communicated  to  M'Kee 
or  to  Greenway  the  facts  in  regard  to  the  liability  for 
Ramsey,  but  on  the  11th  day  of  January,  1833,  Green way> 
in  a  letter  to  Berryhill,  used  the  following  language:  "I  re- 
gret extremely  to  hear  by  yesterday's  mail  that  we  are  to 
sustain  so  serious  a  loss  by  your  endorsement  for  Ramsey, 
and  the  whole  is  likely  to  fall  upon  the  concern.9'  Foster, 
not  regarding  the  debt  due  to  the  Bank  as  a  debt  of  the  es- 
tablishment" for  'which  the  funds  in  his  hands  were  intended, 
refused  to  pay  back  to  Berryhill  any  portion  of  the  monies 
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Nashville,  he  had  paid  out  on  the  judgment,  or  to  discharge  the  balance 
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■  of  the  judgment,  or  any  portion  of  it. 

Complainant  prayed  in  his  bill  that  Foster,  the  trustee  f 
should  refund  to  him  the  sum  of  one  thousand  dollars,  ad- 
vanced by  complainant,  and  that  he  should  discharge  the  bal- 
ance of  the  judgment  obtained  by  the  bank  with  the  part- 
nership funds. 

Greenway  and  M'Kee,  in  their  separate  answers,  declare 
that  they  had  instructed  Foster  not  to  pay  the  judgment  ob- 
tained by  the  bank  with  the  partnership  funds  in  his  hands; 
that  they  knew  nothing  of  the  facts  and  circumstances  alleged 
in  the  bill  as  being  connected  with  the  endorsement  for 
Ramsey;  that  they  were  wholly  ignorant  of  that  endorse- 
ment for  the  accommodation  of  Ramsey  at  the  time  it  was 
made;  that  the  said  endorsement  was  made  without  their 
consent,  and  "was  an  unauthorized  and  improper  use  of  the 
name  and  responsibility  of  the  said  firm  of  Berryhill  and 
M'Kee;*  that  they  did  not  admit  that  there  was  any  cus- 
tom in  the  town  of  Nashville  for  one  merchant  to  endorse 
for  another;  that  it  was  not  contemplated  at  the  time  of  the 
formation  of  the  partnership  that  the  firm  of  Berryhill  and 
M'Kee  should  borrow  money  out  of  bank  for  the  purpose  of 
carrying  on  their  establishment,  much  less  did  they  intend  to 
authorize  the  use  of  their  names  as  endorsers  for  the  accom- 
modation of  others. 

On  the  28th  day  of  October,  1829,  the  honorable  N.  Green, 
chancellor,  gave  a  decree  substantially  in  conformity  with 
the  prayer  of  the  bill,  and  ordered  the  clerk  and  master  to 
report  the  amount  of  payments  made  by  Berryhill  and  the 
amount  of  the  balance  of  the  debt  due  by  judgment  to  the 
bank,  &c. 

After  this  decree  M'Kee  died,  and  his  executors,  John  H. 
Fulton  and  Elias  Ogden,  were  made  parties  by  bill  of  revivor 
at  the  May  term,  1835;  and  at  the  May  term,  1836,  the  death 
of  Wm.  M.  Berryhill  was  suggested,  and  the  bill  revived  in 
the  name  of  his  executors,  James  Woods  and  Charles  C. 
Trabue.  On  the  16th  May,  1836,  Berryhill  and  Green  dis- 
charged the  balance  of  the  judgment,  and  on  the  25th  day 
of  April,  1837,  upon  the  coming  in  of  the  report  of  the  clerk 
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and  master,  the  chancellor  decreed  against  Greenway  and  Nashville, 
the  executors  of  M'Kee  the  one  half  of  three  thousand  four - ' 

Bfirrvlkill 

hundred  and  eighty-eight  dollars  and  eighty-four  cents,  to  wit:  v 

the  sum  of  one  thousand  seven  hundred  and  forty-four  dollars 
and  forty-two  cents,  the  said  sum  being  half  of  the  sum  lost 
by  the  endorsement;  and  directed  the  trustee,  Foster,  to  pay 
the  said  sum  with  the  partnership  funds,  &c.  &c. 

From  this  decree  there  was  an  appeal  to  the  supreme 
court  by  the  defendants. 

F.  B.  Fbgg,  for  plaintiffs  in  error.  One  partner  cannot 
bind  another  by  an  accommodation  endorsement  or  by  a 
guaranty.  The  endorsement  by  Berryhill  in  the  name  of 
Berryhill  and  M'Kee  is  binding  upon  Berryhill  alone.  The 
other  partners  did  not  authorize  it,  nor  had  they  any  knowl- 
edge of  it  during  the  existence  of  the  firm.  The  letter  writ- 
ten by  Greenway  on  the  Uth  January,  1823,  was  no  ratifi- 
cation of  an  endorsement  made  in  1820  without  his  knowl- 
edge; and  i£  he  was  informed  that  he  was  legally  responsible 
when  he  was  not,  such  expression  would  not  bind  him  in  law 
or  equity,  and  certainly  would  not  bind  M'Kee,  the  other 
partner.  Neither  of  the  parties  after  the  dissolution  could, 
by  any  agreement  or  acknowledgment,  make  that  a  partner- 
ship debt  binding  upon  the  common  fund  which  was  not  so 
at  the  time  of  the  dissolution.  Duncan  vs.  Loumdes,  Camp- 
bell's N.  P.  Cases,  478:  2  Barn,  and  Al.  673:  Crawfsrd 
vs.  Starling,  4  Esp.  N.  P.  Reports,  207:  12  Sergeant  and 
Rawle,  13:  16  Johnson,  154:  5  Connecticut  Rep.  574: 
1  Wend.  Rep.  529, 

Campbell,  for  defendants  in  error.  Theletter  written  from 
New  York  on  the  11th  day  of  January,  1823,  by  Greenway 
to  Berryhill,  shows  conclusively  that  the  defendants  consider- 
ed themselves  bound  and  had  no  idea  of  questioning  the  au- 
thority of  Berryhill  to  make  the  endorsement.  In  July,. 
1823,  the  bank  of  Tennessee  instituted  an  action  against  the 
maker  of  the  note  and  against  all  of  the  endorsers,  M'Kee 
and  Greenway  included.  All  the  members  of  the  firm  were 
properly  before  the  court  defending  themselves;  it  was  then 
ascertained  and  adjudged  that  the  endorsement  upon  the  note 
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Nashville,  was.  binding  upon  M'Kee  and  Greenway.    BerryhilPs  au- 
"em     Ithoritv  to  endorse  was  established  by  the  judgment  at  law. 

▼ 

m»k«\  Cuiaom,  J.  delivered  the  opinion  of  the  court. 

On  the  lst^day  of  January,  1816,  complainant,  Berryhill, 
and  defendants,  M'Kee  and  Greenway,  entered  into  articles 
of  partnership  to  carry  on  trade  and  merchandise  in  Nash- 
ville. Berryhill  was  to  be  the  active  partner.  The  firm  con- 
tinued to  do  business  till  the  8th  of  October,  1822,  when  they 
dissolved,  and  the  effects  of  the  firm  were  placed  in  the 
hands  of  E.  H.  Foster,  Esq.  as  trustee,  (who  is  also  made 
defendant,)  to  collect  and  pay  the  effects  of  the  firm  to  those 
entitled.  Before  the  dissolution  Berryhill  endorsed  a  note, 
in  the  partnership  name,  for  Thomas  Ramsey,  which  had 
been  previously  endorsed  by  Wm.  Campbell,  which  note 
was  negotiated  to  the  president,  directors,  &c  of  the  bank 
of  the  State  of  Tennessee. 

The  firm  of  Berryhill,  M'Kee  and  Greenway  were  ac- 
commodation endorsers.  The  note  was  protested  for  non- 
payment. Suit  was  instituted  against  the  maker  and  all  the 
endorsers,  and  judgment  recovered  against  them;  and 
owing  to  the  insolvency  of  those  liable  before  Berryhill^ 
M'Kee  and  Greenway,  Berryhill  has  had  to  pay  the  greater 
part  of  the  judgment,  and  Berryhill  files  his  bill  to  recover 
contribution  from  M'Kee  and  Greenway,  or,  to  have  the 
joint  effects  in  the  hands  of  Foster,  the  trustee,  made  liable. 

The  articles  of  partnership  do  not  in  terms,  or  by  any 
reasonable  construction,  authorize  one  of  the  partners  to  sign 
the  name  of  the  firm  to  an  accommodation  note,  such  as  the 
one  in  question  was.  And  it  is  very  clearly  settled  that 
where  the  authority  is  exercised  in  the  absence  of  an  agree- 
ment to  that  effect  between  the  partners,  that  as  between 
themselves,  the  partners  who  do  not  make  the  endorsement 
are  not  bound.  The  question,  when  it  arises  between  them- 
selves, is  a  very  different  one  from  that  which  would  arise 
where  third  persons  are  concerned  who  have  taken  the  note 
in  the  fair  course  of  trade  without  notice  of  the  want  of  au- 
thority.   See  19  John.  Rep.  154:  5  Con.  Rep.  574:  I  Wend, 


M'Kee, 
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Rep.  529.    The  answers   of  M'Kee  and  Green  way   deny  Nashviu.h, 
the  authority  to  make  the  endorsement.  — ^-^ 

It  is  insisted  for  the  complainant  that  the  endorsement  *7 
against  the  firm  is  prima  facie  evidence  of  the  joint  liability 
of  all  the  members  of  the  firm,  and  that  this  presumption  is 
not  removed.  The  court  is  of  a  different  opinion.  The  bill, 
answers  of  defendants,  and  the  articles  of  co-partnership,  all 
negative  the  idea  that  Berryhill  had  any  authority  to  use  the 
name  of  the  firm  for  any  such  purpose. 

But  the  complainant's  counsel  relies  upon  a  letter  written 
by  defendant,  Greenway,  to  Berryhill,  dated  11th  January, 
1823,  in  which  he  says:  "I  regret  extremely  to  learn  by  yes- 
terday's mail  that  we  are  to  sustain  so  serious  a  loss  by  your 
endorsement  for  Ramsey,  and  the  whole  is  likely  to  fall  upon 
the  concern."  This  letter  was  written  after  the  dissolution, 
and  therefore  could  not  affect  the  rights  of  others.  The  tone 
of  this  letter  shows  surprise,  and  that  the  writer  had  for  the 
first  time  come  to  the  knowledge  of  the  endorsement  for 
Ramsey,  and  believing,  as  he  no  doubt  did,  that  he  was  liable 
to  the  holder  of  the  note,  it  accounts  for  the  phraseology  of 
the  letter;  and  it  by  no  means,  in  the  opinion  of  the  court, 
ratifies  the  endorsement*  nor  does  it  prove  i^ny  authority  ever 
did  exist  to  endorse  the  note. 

We  are  of  opinipa  that  the  bill  be  dismissed.  Let  the  de- 
cree be  reversed  and  the  bill  dismissed. 
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Nashville, 
Dec,mher'im  Vaibmtihe  vs.  Cooi^v,  «  als. 

Valentine 

Cooley.  T^6  *<*  of  1794>  <*•  *»  sec-  10'  Providing  mat  "*N  writs  ■*<*  otner  PH***** 

except  subpoenas  for  witnesses  returnable  immediately,  shall  be  returned  to 
the  first  day  of  the  term  to  which  the  same  shall  be  returnable,''  does  not  em- 
brace within  its  spirit  and  meaning  writs  of  fieri  facias. 


The  act  of  1803,  ch.  18,  sec.  1,  giving  the  remedy  by  motion  in  certain  < 
against  any  sheriff,  coroner  or  other  officer  who  shall  fail  to  return  any  'execu- 
tion in  his  hands  on  the  second  day  of  the  term  to  which  the  same,  is  returna- 
ble, constitutes  the  second  day  the  return  day  of  the  term;  and  a  sale  of  land 
made  on  the  second  day  of  the  term  is  a  good  and  valid  sale. 

At  the  May  sessions  of  the  county  court  of  Stewart  coun- 
ty, in  the  year  1825,  Nathan  Ross,  chairman  of  the  county 
court  of  said  county,  recovered  a  judgment  for  the  sum  of 
four  hundred  and  seventy-two  dollars  and  forty-two  cents 
against  Jonathan  Cooley  and  Richard  Cooley,  administra- 
tors of  the  estate  of  Wm.  M .  Cooley,  dec'd.  The  plea  of  ful- 
ly administered  being  found  in  favor  of  the  administrators,the 
plaintiff  had  a  judgment  for  damages,  to  be  levied  de  bonis  testa 
toris.  Tt  being  suggested  that  real  estate  had  descended  to 
the  heirs  of  William  M.  Cooley,  deceased,  the  court  ordered 
a  scire  facias  to  issue,  which  was  accordingly  done  on  the 
26th  day  of  May,  1826,  and  made  known  to  the  heirs  at  law 
of  William  M.  Cooley,  deceased.  The  defendants  filed  a  de- 
murrer to  the  scire  facias,  which  was  overruled,  and  an  ex- 
ecution awarded  to  the  plaintiff  on  the  3d  day  of  May,  1826, 
to  be  levied  of  the  lands  and  tenements  which  descended  to 
them  as  thg  heirs  at  law  of  William  M.  Cooley,  deceased, 
and  which  belonged  to  him  in  his  lifetime.  On  the  27th  day 
of  May,  1826,  an  execution  issued  to  the  sheriff  of  Stewart 
county  in  the  foDowing  words,  to  wit: 

"State  of  Tennessee,  Stewart  county.  To  the  sheriff  of 
Stewart  county,  greeting:  You  are  hereby  commanded  that 
of  the  lands  and  tenements  of  Richard  Cooley*  Jonathan 
Cooley,  George  Cooley,  William  H.  Haggard  and  Rebecca, 
his  wife,  William  G.  Cooley,  Thomas  D.  Beauchamp  and  his 
wife,  Ann,  Joseph  Webster  and  his  wife,  Elizabeth,  that  de- 
scended to  them  as  the  heirs  at  law  of  William  M.  Cooley, 
in  your  county,  you  calise  to  be  made  the  sum  of  four  hun- 
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dred  and  seventy-four  dollars  and  forty-two  cents,  to  satisfy  Nashville, 

the  damages  which  Nathan  Koss,  chairman  of  the  county ! -> 

court  of  Stewart  county,  recovered  against  Richard  Cooley  a  e° 
and  Jonathan  Cooley,  administrators  of  William  M .  Cooley,  C001*** 
deceased,  before  the  justices  of  our  court  of  pleas  and  quar- 
ter sessions,  atj  their  May  term,  1825;  as  also  eleven  dollars 
and  eighty-six  cents,  which  was  adjudged  by  the  court  for 
his  costs  in  that  behalf  expended;  and  also  the  further  sum 
of  thirteen  dollars  and  twelve  and  a  half  cents,  the  costs  on 
the  scire  facias  against  the  heirs  of  William  M.  Cooley,  de* 
ceased,  whereof  the  said  heirs  are  convicted,  as  appears  to 
us  of  record,  and  have  the  monies  before  the  justices  of  our 
court  of  pleas  and  quarter  sessions  to  be  held  for  the  county 
aforesaid,  at  the  court-house  in  the  town  of  Dover,  on  the 
first  Monday  in  August  next,  ready  to  render  to  the  said 
Nathan  Ross,  chairman  as  aforesaid,  and  have  you  then  and 
there  this  writ:  Witness,  William  Williams,  clerk  of  our  said 
court,  at  office,  in  the  town  of  Dover,  on  the  1st  Monday  in 
May,  1826,  and  the  fiftieth  year  of  American  Independence. 

William  Wuxiams,  Clerk." 

Upon  this  execution  was  the  following  endorsement:  "Le- 
vied on  the  10th  day  of  June,  1826,  on  three  hundred  and 
forty-five  acres  of  land  lying  on  Dyer's  creek  in  Stewart  ~ 

county,  the  place  whereon  Wm.  H.  Cooley  resided  in  his  life- 
time, and  where  Mrs.  Cooley,  the  widow,  now  resides;  and 
after  having  advertised  the  land  according  to  law,  exposed  the 
above  tract  of  land  to  public  sale  at  the  court-house  in  the 
town  of  Dover,  on  the  8th  day  of  August,  1826,  and  sold  the 
same  to  William  Bailey,  county  trustee,  for  the  use  and  befl* 
efit  of  Stewart  county,  for  the  sum  of  four  hundred  and 
ninety-nine  dollars  and  thirty-eight  and  one-half  cents,  the 
principal,  interest  and  costs  of  the  above  suit,  which  satisfies 
this  execution.    August  8th,  1826.* 

Thomas  Ward,  the  sheriff  of  Stewart  county,  who  sold 
this  land,conveyed  it  to  William  Bailey,  trustee,  by  deed  dated 
February 8, 1827.  Bailey,trustee,  conveyed  it  by  deed,  da- 
ted 12th  July,  1832,  to  Christopher  C.Clements.  Clements 
turned  Richard  Cooley  out  of  possession  by  writ  of  forcible 
entry  and  detainer,  and  on  the  26th  day  of  July,  1826,  con* 


40  DECISIONS  OF  THE    SUPREME  COVET 

Nashville,  veyed  the  land  to  Solomon  K.  Valentine,  and  put  him  in 

December,  1839.  .  „     , 

— . possession  of  the  premises. 

a*v  e  The  land  levied  on  was  part  of  a  six  hundred  and  forty 
Coo,ey-  acre  tract  granted  by  the  Statejof  North  Carolina,  on  the 
26th  day  of  November,  1789,  to  Richard  Fenner,  assignee 
of  Joshua  English.  The  grantee  conveyed  the  whole  tract 
to  Robert  Fenner,  and  Robert  Fenner,  on  the  1st  day  of  Au- 
gust, 1812,  conveyed  the  premises  in  dispute  td  William  M- 
Cooley,  the  ancestor  of  the  plaintiffs  belowjuid  of  the  de- 
fendants'in  this  court  *    . 

On  the  21st  of  June,  1836,  an  action  of  ejectment  was 
instituted  by  Cooley's  heirs  against  Valentine,  in  the  circuit 
court  of  Stewart  countj .  The  cause  was  transferred  to  the 
Montgomery  circuit  court  by  affidavit. 

At  May  term,  1839,  it  was  tried  before  judge  Martin,  who 
charged  the  jury  "that  when  a  sheriff,  by  virtue  of  an  exe- 
cution in  his  hands,  levies  upon  land,  and  the  land  is  not  sold 
on  or  before  the  return  day  of  the  writ,  the  sheriff  could 
not,  after  the  return  day,  sell  the  land  without  a  venditioni 
exponas;  and  that  if  the  sheriff,  by  virtue  of  the  levy,  sold 
the  land  on  the  Tuesday  after  the  first  day  of  the  term  to 
which  the  writ  is  returnable,  the  sale  was  void  and  commu- 
nicated no  title  to  the  purchaser.*' 

A  verdict  was  rendered  for  the  plaintifls  on  the  plea  of 
not  guilty.  The  defendant  moved  for  a  new  trial,  which 
motion  was  overruled,  judgment  rendered,  and  thereupon  he 
appealed  in  error  to  this  court. 

-  Cooke,  for  the  plaintiff  in  error,  cited  Cro.  Eliz.  174:  2 
Show.  Rep.  485: 12  Mod.  Rep.  5:  16  John.  Rep  567:  8  Mod. 
Rep.  225:  Cro.  Eliz.  181:  2  Ld.  Ray.  775:  Watson  on  Jud. 
tod  Ex.  189,  488:  2  Bur.  1188:  Pettiford  vs.  Sanders,  1  Hay. 
899:  16  John.  Rep.  — :  13  John.  Rep.  — :  1  Salk.  272:  8  John. 
361. 

Meigs,  for  the  defendants,  cited  Prescott  vs.  Wright,  6 
Mass.  20:  4  Hawk.  279:  Overton  vs.  Perkins,  10  Yerger.  4 
Mass.  402:  4  Hen.  and  Mun.  212:  2  Bur.  812:  4  J.  Rep.  450. 
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Turlby,  J.  delivered  the  opinion  of  the  court.  Nashville. 

December,  1839. 

The  only  question  presented  for  the  consideration  of  the     valentine 
court  in  this  case,  is,  whether  a  sale  of  land  under  execution,      cooler. 
mad$  by  a  sheriff  on  the  second  day  of  the  term  of  the  court 
to  which  the  execution  is  returnable,  is  void.     This  court,  in 
the  case  of  Overton  vs.  Perkins,  10  Yerger,  held  that  a  levy 
of  an  execution  upon  land  vested  no  right  thereto  in  the  sher- 
iff, and  that  if  he  sold  after  the  return  day  of  the  execution  * 
without  a  venditioni  exponas,   the  sale  was  made  without 
authority,  and  was  consequently  void* 

Then,  to  see  whether  the  principle  of  this  decision  applies 
to  the  present  case,  it  becomes  necessary  to  ascertain  at  what 
period  of  time  executions  from  our  courts  ore  returnable, 
If  an  execution  be  made  returnable  to  a  term  of  the  court, 
and  no  particular  day  be  specified  when  it  is  to  be  returned, 
either  in  the  process  itself  or  by  the  law,  it  is  returnable  to 
the  term  at  any  day  thereof,  because,  by  fiction  of  law,  d 
term  is  but  one  day.  Then  the  question  is,  is  there  a  partic- 
ular day  specified  in  the  process?  If  there  is  not,  is  there 
one  by  the  law?  There  is  none  in  the  process:  the  order  is 
to  have  the  monies  before  the  justices  of  the  court  of  pleas 
and  quarter  sessions,  at  a  court  t©  be  held  for  the  county  of 
Stewart,  at  the  court-house  in  the  town  of  Dover,  on  the  first 
Monday  in  August  This  order  makes  the  process  returna* 
ble  to  the  term  in  general,  and  not  to  any  particular  day 
thereof.  Is  there  a  particular  day  prescribed  by  law?  It  is 
contended  that  there  is:  1st.  By  the  act  ot  1794,  ch.  1,  sec. 
10;  and  2d.  By  the  act  of  1803,  ch.  18,  sec.  1.  The  act  of 
1794  provides  that  "all  writs  and  other  process,  except  subpoe* 
nas  for  witnesses,  returnable  immediately,  shall  be  returned 
to  the  first  day  of  the  term  to  which  the  same  shall  be  return- 
able, and  shall  be  executed  at  least  ten  days  before  the  begin* 
ning  of  such  term;  and  if  any  original  or  mesne  process  shall 
be  taken  out  within  ten  days  before  the  beginning  of  any 
term,  such  process  shall  be  made  returnable  to  the  term  next 
succeeding  that  which  shall  commence  within  ten  days  after 
taking  out  such  process,  and  not  otherwise;  and  all  process 
made  returnable  at  any  other  term,  or  executed  at  any  other 
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Nashville,  time  or  in  any  other  manner  than  by  this  act  directed,  shall 

! be  adjudged  void  upon  the  plea  of  the  defendant." 

entme  ^^  gtatuje  jg  iooge]y  WOrded,  but  we  think  upon  a  close 
cooiey.  investigation  it  will  be  obvious  that  it  was  intended  to  apply 
to  leading  process,  and  not  to  final.  It  provides  that  all  pro- 
cess shall  be  returnable  to  the  first  day  of  the  term,  and  shall 
be  executed  at  least  ten  days  before.  What  is  an  execution 
of  process?  It  is  the  performance  of  its  mandates.  Of  a 
capias  ad  satisfaciendum,  it  is  to  arrest  the  body;  of  &  fieri  fa- 
cias, it  is  to  make  the  ironies.  Now  to  say  that  a  fieri  fa- 
cias shall  be  executed  ten  days  before  court,  would  make  it 
the  duty  of  the  sheriff  to  collect  all  monies  within  that  time, 
and  would  make  it  illegal  for  him  either  to  levy  or  sell  there- 
after, a  thing  that  no  one  has  ever  thought  of.  Further- 
more, it  provides  that  if  any  original  or  mesne  process  be 
taken  out  within  ten  days  before  the  term  such  process  shall 
be  returnable  to  the  next  succeeding  term,  and  that  all  pro- 
cess made  returnable  at  any  other  term,  or  executed  in  any 
other  manner,  shall  be  held  void  upon  plea,  &c  Now  a  fieri 
facias  is  not  embraced  in  the  words  original  or  mense  pro- 
cess, though  it  is  in  the  words  "all  process.**  What,  then, 
shall  be  done  with  a  fieri  facias  issued  within  ten  days  of 
the  commencement  of  a  term.  It  -cannot  be  returnable  to 
the  succeeding  term,  because  it  is  not  so  provided  by  the  sta- 
tute, and  if  the  words  "all  process  made  returnable  at  any 
other  term,''  prevents  it  being  returned  to  the  first  term  after 
issued,  tften  it  is  returnable  no  where,  and  the  consequence  is 
tnat  n  fieri  facias  cannot  be  sued  out  within  ten  days  of  a 
term,  a  principle  which  might  be  productive  of  much  mischief. 
But  furthermore,  the  statute  provides  that  the  process  served 
in  any  other  manner  than  therein  prescribed  shall  be  void 
upon  plea.  Now  what  does  this  mean  but  that  the  defend- 
ant must  plead  the  matter  in  abatement  if  he  wishes  to  take 
advantage  of  it,  and  that,  if  he  enters  his  appearance  and 
pleads  in  bar,  the  defect  is  cured?  To  talk  about  avoiding  a 
fieri  facias  by  plea,  would  be  something  new  in  the  Jaw. 

We  therefore  think  that  the  statute  of  1794,  ch.  l,sec.  10, 
does  not  embrace  a  fieri  facias  within  its  spirit  and  meaning, 
though  it  does  within  its  words.    The  act  of  1803  provides 
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tbat  if  any  sheriff,  coroner  or  other  officer  of  this  State  shall  Nashville^ 

fail  or  refuse  to  make  return  of  any  execution  that  may  have  — !!^ 

owne  to  his  hands,  issued  from  the  clerk  of  the  county  or  B,,eJie 
circuit  where  such  sheriff,  coroner  or  other  officer  resides,  on  Tod* 
or  before  the  second  day  of  the  term  to  which  said  execution 
is  made  returnable,  judgment  may  be  rendered  against  him 
and  his  securities,  on  motion,  for  the  money  and  costs  men- 
tioned in  such  execution.  This  statute  makes  it  the  duty  of 
the  officer  to  return  his  executions  to  the  second  day  of  the 
term,  and  inflicts  a  heavy  punishment  upon  him  if  he  neg- 
lects to  do  so.  To  say  that  executions  are  not  returnable  on 
the  second  day  of  the  term  would  be  to  violate,  as  we  think, 
the  spirit  and  meaning  of  this  act.  We  therefore  think  that 
executions  are  returnable  to  the  second  day  of  the  term,  and 
that  no  action  can  be  had  under  them  after  that  time;  but 
they  are  in  full  force  during  the  day  upon  which  they  are 
returnable,  and  a  sale  made  on  that  day  is  as  good  and  valid 
as  if  it  had  been  made  at  any  period  of  time  before.  Then 
the  circuit  judge  erred  in  determining  that  the  sheriff's  sale, 
under  and  by  virtue  of  which  the  plaintiff's  claimed  the  pre- 
mises in  dispute,  was  void*  The  judgment  will  therefore  be 
reversed,  and  the  cause  remanded  for  a  new  trial. 


EiUME  vs .  Todd. 

If  a  jury,  for  the  purpose  of  ascertaining  what  amount  of  damages  ■hall  be 
assessed,  agree  among  themselves  that  each  member  of  their  body  shall  set 
down  a  snm  according  with  his  own  judgment,  and  tbat  the  aggregate  amount 
shaH  be  divided  by  twelve  and  the  result  returned  as  their  verdict,  the  verdict 
so  ascertained  and  returned  must  be  set  aside  and  a  new  trial  awarded. 

The  affidavit  of  one  of  the  jurors  is  admissible  evidence  to  establish  tho  mode 
practised  in  fixing  the  amount  of  damages. 

James  Todd  instituted  an  action  of  trover  in  the  circuit 
court  of  Cannon  county  on  the  17th"  day  of  June,  1838, 
against  Isaac  W.  Elledge,  to  recover  of  him  the  value  of  a 
wagon,  a  bay  horse,  two  wagon  bridles,  two  hone  collars, 


Todd. 
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Nashville,  (fee.  &c.  This  properly  be  alleged  belonged  to  him,  that  it 
1*cember'1 — !  was  worth  five  hundred  dollars,  and  that  it  was  converted  by 
Eiiedce  Qije(]ge  to  his  own  use>  Elledge  pleaded  not  guilty;  issue 
-was  taken  upon  this  plea,  and  at  the  May  term,  1839,  the 
honorable  Edwin  A.  Keeble,  special  judge,  presiding,  the 
cause  was  submitted  to  a  jury,  who  returned  a  verdict  of 
seventy-seven  dollars  against  the  defendant,  Elledge.  El- 
ledge  moved  the  court  for  a  new  trial,  and  as  the  ground  of 
said  motion,  amongst  other  things,  .exhibited  the  following 
affidavit: 

"In  this  cause  Joseph  Ramsay  makes  oath  that  he  was  one 
of  the  jurymen  who  tried  the  case  of  Todd  vs.  EUedget 
that  the  jury  were  divided  and  could  not  agree,  and  that  they 
never  could  have  agreed  upon  the  verdict  returned  but  for 
the  fact  of  having  previously  agreed  that  each  member  of 
the  jury  should  set  down  a  sum,  that  they  should  then  add 
the  several  sums  together  and  divide  the  aggregate  amount 
by  the  number  of  the  jury,  and  the  sum  so  ascertained  should 
be  their  verdict.  The  jurymen  then  proceeded  each  to  set 
down  their  respective  amounts.  One  of  the  jurymen  set 
down  two  hundred  and  fifty  dollars;  another  set  down  no- 
thing. The  several  sums  were  then  added  up,  and  the  aggre- 
gate was  accordingly  returned  as  their  verdict.  Affiant  con- 
fidently believes  that  this  was  the  only  way  a  verdict  could 
have  been  rendered  in  the  cause." 

The  court  refused  to  set  aside  the  verdict,  but  rendered  a 
judgment  for  the  damages  assessed.  The  defendant  tookhia 
bill  of  exceptions  to  the  opinion  of  the  court  and  obtained  an 
appeal  in  the  nature  of  a  writ  of  error  to  this  court. 

Ready,  for  plaintiff  in  errAr.  1.  The  court  should  have 
granted  a  new  trial  for  the  misbehavior  of  the  jury.  15  John- 
son, 87:  1  Cowen,  538. 

%  The  affidavit  of  a  juror  is  competent  evidence  of  the 
fact  of  misbehaviour.    3  Cain's  Rep.  57:  1  Randolph,  30. 

H.  M.  Burton,  for  the  defendant  in  error,  cited  Casteil  vs. 
Franklin,  2  Ten.  201:  Dana  vs.  Tucker,  4  Johnson,  487: 
Cowpertkwaile  vs.  Janes,  2  Dallas,  55:  Crawford  vs.  State, 
9  Yerger,  65:  Hudson  vs.  State,  *  Yeiger,  410. 
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Turlby,  J#  delivered  the  opinion  of  the  court.  Nashville, 

OMMnbw,  1838i 


The  question  in  this  case  is  presented  upon  the  correct- 
ness  of  the  opinion  of  the  court  below  in  disallowing  a  new  tJU. 
trial  upon  the  affidavit  of  a  juror  stating  in  substance,  that 
the  jury,  for  the  purpose  of  ascertaining  what  should  be  the 
amount  of  damages  assessed,  agreed  among  themselves  that 
each  member  of  their  body  should  set  down  a  sum,  according 
with  his  own  judgment,  and  that  the  aggregate  amount  should 
be  divided  by  twelve  and  the  result  returned  as  their  verdict, 
which  was  done. 

This  affidavit  was  admissible,  its  truth  is  not  contradicted, 
and  we  think  that  it  furnishes  a  legal  ground  upon  which  a 
new  trial  should  have  been  granted.  '  % 

In  the  case  of  John  Baker  vs.  Thomas  Bennett,  determined 
by  this  court  at  Knoxville,  in  July,  1839,  iuis  held  "that  a 
jury  shall  not  agree  among  themselves  that  each  shall  specify 
the  amount  for  which  he  is  willing  to  find  a  verdict,  divide 
the  whole  by  twelve,  and  return  the  sum  thus  produced  as 
the  amount  of  their  deliberations,  because  it  is  in  the  nature 
of  gambling  for  a  verdict,  and  places  it  in  the  power  of  one 
juror  to  make  the  amount  unreasonably  great  or  small." 
This  case  is  in  point,  although  in  it  the  new  trial  was  re- 
fused, because  it  was  thought  that  no  such  agreement  had 
been  made  by  the  jury. 

Reverse  the  cause,  and  let  it  be  remanded  for  a  new  trial. 
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Nashville, 
»— **"»•  Normknt  vs.  Smith. 

Nor  men  t 

*  Where  a  suit  hat  abated  by  the  death  of  either  plaintiff  or  defendant,  it  is 

within  the  equity  of  the  statute  of  1715,  ch.  27,  sec.  6,  to  permit  a  fresh  action 
to  be  brought  within  a  year  after  such  abatement 

The  adverse  possession  of  a  slave  for  more  than  three  years  rests  (he  title 
with  the  possesion.    Kegler  ts.  Miles,  M .  and  Y.,  426. 

The  possession  by  the  testator  of  property  of  which  he  had  no  right  cannot 
be  connected  with  the  possession  of  his  executor  so  as  to  enable  the  executor 
to  hold  by  virtue  of  the  statute  of  limitations. 

If  an  executor  takes  and  detains  property  of  which  his  testator  had  pos- 
session, but  no  title,  he  will  be  held  individually  liable  in  detinue  for  the  wrong 
ful  detainer. 

Meigs,  for  plaintiff  in  error. 

Fogg  and  Campbell,  for  defendant. 

Gbeen,  J.  delivered  the  opinion  of  the  court. 

On  the  27th  of  February,  1829,  the  present  complainant 
sued  Samuel  G.  Smith  in  the  Smith  circuit  court,  in  detinue, 
for  the  negro  boy  Robin,  now  in  dispute.  Smith  had  ob- 
tained possession  of  Robin  the  7th  of  June,  1828.  The 
cause  remained  undisposed  of  until  the  1st  of  September, 
1835,  when  Smith  died.  At  the  October  term" of  the  court 
his  death  was  suggested,  and  at  the  April  term,  1836,  the  ac- 
tion of  detinue  was  declared  to  have  abated.  Robin  came 
into  the  hands  of  Thomas  Smith,  the  present  defendant,  who 
is  the  executor  of  Samuel  G.  Smith;  and  this  bill  was  filed 
against  him  to  recover  the  negro  the  4th  of  Februaryf  \Sg7- 
The  4th  section  of  the  statute  of  limitations,  21  James  I,  ch. 
16,  (of  which  an  act  of  1715,  ch.  27,  sec.  6,  is  in  substance  a 
copy,)  provides,  that  where  the  plain  tiff  had  obtained  judgment 
which  was  reversed  for  error,  or  where  a  verdict  had  passed 
for  the  plaintiff,  and  the  judgment  was  arrested  and  judgment 
given  that  the  plaintiff  should  take  nothing  by  his  writ,  in 
such  case,  the  plaintiff,  his  heirs,  &c.  may  commence  a  new 
action  within  one  year  after  such  judgment  is  reversed,  or 
such  judgment  given  against  the  plaintiff,  and  not  after. 
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It  has  been  adjudged  to  be  within  the  equity  of  this  provis- NAOTTitg, 

ion  of  the  statute  to  permit  a  fresh  action  within  a  year * 

where  the  suit  had  abated  by  the  death  of  either  party.  ▼ 

Bl.  on  Lim.,  lll9et  seq:  Angel  on  Lim.,  325,  et  seq* 

In  this  case  the  suit  was  commenced  sevgatammonths  af- 
ter the  death  of  Samuel  6.  Smith,  although  the  suggestion  of 
his  death  and  record  of  abatement  were  made  in  less  than 
a  year  before  this  bill  was  filed,  yet  the  suit  in  fact  abated 
at  the  death,  and  consequently,  this  suit  was  not  brought 
within  such  reasonable  time  as  to  be  within  the  equity  of 
the  6th  section  of  the  act  of  1715. 

But  the  complainant  relies  principally  on  the  ground  that 
Thomas  Smith  is  guilty  himself  of  a  wrongful  detainer,  for 
which  he  is  liable,  and  that  he  cannot  connect  his  possession 
with  Samuel  6.  Smith's  possession  so  as  to  defend  himself 
under  the  statute  of  limitations. 

How  this  question  shall  be  determined  must  depend  upon 
the  effect  of  Samuel  6.  Smith's  possession  upon  the  title. 
Ever  since  the  case  of  Ksgler  vs.  Miles,  Mar.  and  Yer.  496, 
it  has  been  held  that  adverse  possession  of  a  slave  for  more 
than  three  years  vests  the  possessor  with  the  title.  But 
Smith  had  not  been  in  possession  of  Robin  three  years  be- 
fore the  action  of  detinue  was  commenced  against  him.  Du- 
ring the  pendgncy  of  that  suit  his  possession  was  neutralized, 
and  as  we  have  seen,  abated  by  his  death.  No  title  could  have 
vested  in  him  by  virtue  of  his  possession.  There  was  no 
time  during  his  life  at  which  he  had  acquired  by  the  statute 
of  limitation  the  title  to  the  slave,  and  his  death  could  not 
give  efficacy  to  his  possession  which  it  did  not  have  during 
his  lifetime. 

As  the  property  in  this  slave  had  not  been  vested  in  Sam- 
uel 6.  Smith,  the  defendant  does  not  hold  him,  as  executor, 
•but  is  personally  guilty  of  an  unlawful  detainer,  for  which  he 
is  liable  in  this  suit  The  present  cause  of  action  commenced 
with  the  possession  of  the  slave  by  the  defendant.  Newsom 
vs.  Newsom,  1  Leigh's  Rep.  85':  Jones  and  Glass  vs.  Little- 
field,  3  Yer.  133. 

These  cases  show  that  an  executor  has  no  right  to  take 
into  his  possession  a  chattel  to  which  his  testator  was  not  en- 
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N ABHviLLB,  titled,  though  such  testator  had  been  in  possession  thereof,  and 

1  consequently,  he  cannot  connect  his  possession  with  that  of  his 

***  testator.  It  is  not  like  the  case  of  a  slave  held  by  A  for 
two  years,  and  by  him  sold  to  B,  who  keeps  possession  for 
morelhan  ope  ve^r  thereafter.  In  such  case  the  possession  of 
B  may  be  connected  with  A,  as  this  court  decided  in  SAute  vs. 
Wade,  5  Yer.  1,  and  constitute  a  title  to  the  slave.  Nor  is  it 
like  the  case  of  a  new  suit  against  the  same  party,  or  his  repre- 
sentatives, for  the  same  cause  of  action.  In  such  case  the 
pendency  of  a  former  unsuccessful  suit  would  not  be  argood 
replication  to  a  plea  of  the  statute  of  limitations.  Angel, 
838.  Here  the  defendant  does  not,  as  to  this  negro,  repre- 
sent Samuel  G.  Spaith,  and  the  cause  of  action  is  his  own  de- 
tainer and  not  that  of  his  testator.  As  to  the  question  wheth- 
er the  negro  was  loaned  to  Elgin  by  the  complainant,  we 
think  there  is  no  doubt 

The  decree  of  the  chancellor  will  be  corrected  in  relation 
to  the  extent  of  the  defendant's  liability  for  hire  of  the  negro, 
and  he  will  be  charged  hire  only  from  the  time  he  came  into 
bis  possession,  and  as  to  all  the  other  matters,  it  will  be 
affirmed. 


Cage  vs.  Hogg. 


The  legislature  hare  the  power  to  change  the  direction  of  a  donation  at  any 
time  before  the  donation  has  been  appropriated  or  rights  acquired  under  it 

Leroy  H.  Cage,  the  chairman  of  the  county  court  of  Smith 
county,  on  the  6th  day  of  November,  1838,  instituted  an  ao 
tion  of  assumpsit  in  the  circuit  court  of  Smith  county  against 
Harvey  Hogg,  the  agent  of  the  commissioners  of  common 
schools.  The  plaintiff  declared  that  the  defendant  had  re- 
ceived the  sum  of  five  thousand  dollars,  which  belonged  to 
him,  as  chairman,  and  withheld  it.  The  defendant  pleaded 
non-assumpsit,  and  the  following  facts  were  spread  upon  the 
tecord,  as  exhibiting  the  matters  in  dispute  between  the  par- 
ties: 
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"It  is  agreed  in  this  cause  that  by  virtue  of  an  act  passed  Nashville, 

BMdnhsr  1R3S4 

oa  the  2d  day  of  January,  1839,  ch.  75,  Smith  county  re- - 

ceived  as  her  proportion  of  the  internal  improvement  fund       °7^ 

in  Middle  Tennessee  the  sum  of- -dollars,  which  said       B*CSv 

sum  was  paid  over  to  the  bank  agent  for  Smith  county  on 
the day  of *%  The  interest  arising  thereupon,  to- 
gether with  the  interest  arising  from  the  common  school 
funds,  was  paid  over  from  time  to  time  by  said  bank  agent 
to  the  clerk  and  treasurer  of  the  board  of  common  school 
commissioners  for  Smith  county.  J.  W.  Hardwicke,  in  May* 
1832,  who  was  the  bank  agent  for  Smith  county,  made  a  set- 
tlement with  commissioners  appointed  by  the  court  for  that 
purpose,  when  it  appeared  by  the  result  of  that  settlement 
that  there  was  in  his  hands  the  sum  of  three  thousand  seven 
hundred  and  forty-eight  dollars  and  sixty-three  cents  of  in- 
ternal improvement  fund,  he  having  kept  a  separate  account 
of  the  internal  improvement  fund  in  his  hands.  About  the 
17th  of  August,  1835,  the  school  fund  and  internal  improve- 
ment fund  for  Smith  county  were  amalgamated,  or  in  other 
words,  the  said  agent  ceased  to  keep  separate  accounts  of 

these  funds.    About  the day  of  —  the  whole  amount 

of  the  fund  so  amalgamated  was  paid  over  to  the  defendant, 
as  agent  of  the  board  of  common  school  commissioners  of 
Smith  county,  where  the  same  has  remained  ever  since,  ex- 
cept such  portions  thereof  as  he  may  have  paid  over  to  the 
superintendent  of  public  instruction  for  the  State  of  Tennes- 

Upon  these  facts  it  is  submitted  to  the^  court  whether,  by 
virtue  of  the  several  acts  of  the  general  assembly,  passed  2d 
day  of  January,  1830,  ch.  75,  14th  day  of  January,  1830, 
common  schools,  17th  December,  1831,  ch.  43,  sec.  8,  and 
the  various  acts  of  the  assembly  upon  the  subject  of  com- 
mon schools  and  internal  improvement  funds  of  Smith  coun- 
ty, and  by  virtue  of  the  10th  section  of  the  11th  article  of 
the  constitution,  the  internal  improvement  fund  originally 
belonging  to  Smith  county  has,  by  the  provisions  of  said 
laws  and  the  constitution,  been  converted  into  the  common 
school  fund  of  the  State,  so  as  to  become  a  part  thereof;  or 
whether  Smith  county  is  still  entitled  to  said  fund  as  the  in- 
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Nashville,  teraal  improvement  fund  belonging  to  her  as  such*  If  th« 
'  court  shall  be  of  opinion  that  the  law  is  in  favor  of  the  plain- 
tiff, it  is  agreed  that  the  court  may  render  judgment  in  favor 
of  the  plaintiff  for  the  sum  of  three  thousand  eight  hundred 
and  forty-six  dollars  and  forty-eight  cents,  and  that  the  coats 
be  adjudged  according  to  the  discretion  of  the  court,  subject 
to  an  appeal  to  the  supreme  court  by  either  party." 

On  the  20th  clay  of  December,  1838,  the  parties  appeared 
by  their  attorneys,  and  argument  being  heard  upon  the  case, 
it  was  adjudged  by  the  court  that  "the  plaintiff  take  nothing 
by  his  suit,  and  that  tho  defendant  recover  against  the  plain- 
tiff the  costs.'* 

From  this  judgment  of  the  circuit  court,  A.  Caruthere 
presiding,  the  plaintiff  prayed  and  obtained  an  appeal  in  the 
nature  of  a  writ  of  error  to  the  supreme  court  of  the  State 
at  Nashville. 

M'Lain  for  plaintiff,  cited  Watty's  heirs  vs.  Nancy  Ken- 
nedy, 2  Yerg.  554;  Officer  vs.  Young,  5  Yerg.  320. 

Trimble,  for  defendant. 

Turlkv,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  the  chairman  of  the  county 
court  of  Smith  against  the  agent  of  the  board  of  common 
school  commissioners  to  receive  that  portion  of  the  internal 
improvement  fund  belonging  to  Smith  county,  which,  by  the 
act  of  1831,  ch.  43,  sec.  8,  was  appropriated  to  the  common 
school  fund  for  that  county. 

The  action  is  sought  to  be  maintained  under  the  provis- 
ion of  an  act  passed  by  the  legislature  in  1837,  ch.  83,  which 
authorizes  the  county  court  of  Smith  to  make  such  disposi- 
tion of  the  internal  improvement  fund  belonging  to  said  coun- 
ty as  to  them  shall  seem  proper,  and  to  prosecute  actions 
against  any  person  having  any  of  said  funds  in  his  hands  who 
shall  refuse  to  pay  them  over.  Not?  the  question  is  not  as 
to  the  constitutionality  of  the  act,  but  as  to  what  consti- 
tutes the  internal  improvement  fund  of  Smith  county.  That 
it  cannot  be  that  which  was  appropriated  by  the  act  of 
1831  to  the  common  schools  of  Smith  county,  is  self  evident, 
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unless  that  act  be  unconstitutional    That  it  is,  has  not  been  Nashville, 

and  could  not  be  contended  for  with  any  hope  of  success. ' * 

That  the  legislature  have  the  power  to  change  the  direction  of  Dle^eri0n 
a  donation  to  a  county  before  it  has  been  appropriated,  or 
right  acquired  under  it,  we  think  too  plain  a  proposition  to 
require  argument.  This  is  all  that  has  been  done  by  the  act 
of  1831,  and  we  therefore  think  that  the  circuit  court  com- 
mitted no  error. 

Judgment  affirmed. 


Dickxrsou  vs.  Wheeibr. 

Pabtmcrs.— The  power  which  one  partner  has  to  bind  his  co-partner  ceas- 
es on  the  dissolution  of  the  firm. 

After  the  dissolution  of  the  firm  one  partner  cannot,  without  the  assent  of 
his  co-partner,  endorse  a  note  payable  to  the  firm  so  as  to  pass  the  legal  title  in 
she  note  to  die  assignee.  . 

On  the  26th  day  of  January,  1839,  James  W.  Wheeler,  as 
assignee,  instituted  an  action  of  debt  in  the  circuit  court  of 
Giles  county,  against  Achilles  A-  Dickerson,  John  H.  Walk- 
er and  Carter  White,  upon  a  bill  single  of  the  following 
tenor: 

"$196  93:  On  or  before  the  25th  day  of  December  next 
I  promise  to  pay  Walker  and  White,  or  order,  one  hundred 
anjj  ninety-six  dollars  and  ninety-three  cents,  for  value  re- 
ceived of  them.     Witness  my  hand  and  seal. 

"October  28th,  1837.  A.  A.  Dickbbsow,  [Seal.]" 

The  declaration  was  in  the  usual  form,  and  set  forth  that 
"the  said  Walker  and  White,  to  whom  said  sum  of  money 
in  the  said  writing  obligatory  specified  was  thereby  made 
payable,  afterwards,  to  wit,  on  the  18th  day  of  April,  1838, 
in  the  county  aforesaid,  sold  the  said  note  to  the  plaintiff  for 
a  valuable  consideration,  and  then  and  there  assigned  the 
same,  by  the  name  of -Walker  and  White,  to  the  said  plain- 
tiff, for  value  received,  waiving  the  necessity  of  demand  and 
notice,  and  then  and  there  delivered  said  note  so  assigned  to 
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Nashville,  the  plaintiff,"  which  said  assignment  was  exhibited  to  the 

December,  1839.  ^  ° 

-court. 

The  defendant  Dickerson  pleaded,  "1.  No  assignment  from 
Walker  and  White  to  the  plaintiff,  in  manner  and  form  as 
alleged  in  the  declaration;  and,  2.  Payment;*  and  the  said 
Walker  and  White  pleaded  "payment;"  and  issue  was  taken 
on  these  pleas. 

At  the  June  term,  1839,  the  cause  came  on  for  trial,  whmt 
a  verdict  was  rendered  for  the  plaintiff  for  the  debt  and  dam- 
ages against  the  defendants.  A  new  trial  was  moved  for, 
the  verdict  set  aside  as  to  defendant  Dickerson,  and  overruled 
as  to  the  others.  At  the  October  term,  1839,  the  cause  came 
on  again  for  trial,  when  a  verdict  was  again  rendered  in  fa- 
vor of  the  plaintiff  for  his  debt  and  damages.  A  motion  was 
made  for  a  new  trial,  which  was  overruled,  and  judgment 
rendered  on  the  verdict.  The  defendanUhen  filed  his  bill  of 
/exceptions,  which  is  in  the  following  words: 

"In  this  cause  the  plaintiff,  after  reading  the  pleadings, 
read  to  the  jury  the  note,  as  above  set  forth,  and  offered  to 
read  to  the  jury  the  assignments  thereupon,  which  was  ob- 
jected to  by  the  defendant;  whereupon  the  plaintiff  proved 
that  said  endorsement  had  been  made  by  one  of  the  firm  of 
Walker  and  White,  to  wit,  by  Carter  White,  and  the  same 
was  then  read  to  the  jury.  The  defendant  then  proved  that 
the  firm  of  Walker  and  White  was  dissolved  in  1836,  before 
the  endorsements  on  said  note  were  made;  and  the  question 
was,  whether  one  partner,  after  the  dissolution  of  the  part- 
nership, could,  without  the  assent  of  his  co-partner,  assign  a 
note  by  endorsement,  payable  to  the  firm  before  the  dissolu- 
tion, and  thereby  pass  the  legal  title  in  the  note  so  as  to  au- 
thorize the  assignee  to  sue  in  his  own  name.  Whereupon, 
the  court  charged  the  jury  that,  if  in  the  due  course  of  trade, 
and  without  fraud,  one  party  assigned  a  note  or  bill  single 
after  the  dissolution  of  the  partnership,  the  endorsee  would 
get  a  good  title,  and  well  might  sue;  and  that  if  in  this  cause 
the  jury  was  satisfied  that  the  note  was  so  assigned  to  the 
plaintiff  by  one  of  the  partners  after  the  dissolution,  the 
plaintiff  might  well  maintain  his  action,  and  in  the  absence 
Of  any  thing  else  to  bar  his  right,  he  would  be  entitled  to 
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recover.    The  jury  found  for  the  plaintiff.    The  defendant  Nashville, 
moved  for  a  new  trial,  which  the  court  refused  to  grant;  to^eci,,Bbor'1839- 
which  opinion  of  the  court  the  defendant  excepts,  and  prays 
that  this,  his  bill  of  exceptions,  may  be  signed,  sealed  and 
made  a  part  of  the  record,  which  is  done. 

£dmuni>  Dillahunty,  [Seal.]" 
From  the  judgment  of  the  court  an  appeal  in  error  was 
taken. 

Wright,  for  plaintiff.  The  only  question  in  this  case  is, 
whether  one  partner,  after  the  dissolution  of  the  partnership, 
can  endorse  a  note,  payable  to  the  firm,  without  the  consent 
of  the  other  partner,  so  as  to  convey  the  legal  title,  and  ena- 
ble the  assignee  to  maintain  a  suit  in  his  own  name.  I  con- 
tend that  he  cannot  for  any  purpose  whatever,  and  that  the 
circuit  judge  erred  when  he  charged  the  jury  that  a  partner 
had  such  power.  Chitty  on  Bills,  8th  Am.  ed.  from  8th  Lon. 
ed.  65-6:  Thomdson  vs.  Frere,  10  East,  418:  Chitty  on  Bills, 
same  ed.  60:  Kilgour  vs.  Fyniison,  1  Hen.  Bla.  155:  Abel  vs. 
Sutton,  3  Esp.  Rep.  108:  Watson,  209:  Henderson,  et  at.  vs. 
TFi7rf,2Camp.561:  Wrightson,etal.  vs. Pullan, et al.  IStark. 
375:  2  Chitty's  Rep.  121:  Dolman  vs.  Orchard,  2  Carr  and 
P.  10  i.  In  New  York,  Sanford  vs.  Nickles  and  Forman,  4 
John.  Rep.  224-6:  Whitaker  vs.  Brown,  10  Wend.  Rep.  175. 
In  Massachusetts,  Whitman  vs.  Leonard,  3  Pick.  Rep.  177. 
In  South  Carolina,  2  Des.  Rep.  40:  1  M'Cord's  Rep.  18, 
389.  In  Louisiana,  Offat  vs.  Breedhve,  4  Miller's  La.  Rep. 
31.  See  also  Bell  vs.  Morrison,  et  al.  1  Pet.  Rep.  370.  The 
judgment  should  be  reversed. 

Combs,  for  the  defendant,  left  no  brief  of  his  position  and 
Authorities  of  which  the  reporter  could  avail  himself. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt  upon  a  note  executed  by  Dicker- 
son  to  Walker  and  White,  and  after  the  dissolution  of  the 
firm  of  Walker  and  White,  it  was  assigned  to  the  plaintiff  by 
Carter  White,  one  of  the  late  firm  of  Carter  and  White. 
The  defendant  pleaded  no  assignment;  and  the  question  was, 
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Nashville,  whether  one  partner,  after  the  dissolution  of  the  partner- 

— -ship,  could,  without  the  assent  of  the  other  partner,  endorse 

v  *  a  note,  payable  to  the  firm  befoUe  the  dissolution,  so  as  to  pass 
.  *******  the  legal  title  in  the  note  to  the  assignee.  The  circuit  court 
decided  that  the  assignment  was  good  to  vest  the  legal  title 
in  the  plaintiff,  so  that  he  might  maintain  this  action  in  his 
own  name.  There  was  a  verdict  and  judgment  for  the  plain- 
tiff, to  reverse  which,  this  writ  of  error  is  prosecuted.  We 
think  there  is  error  in  the  j  udgment  in  this  cause.  The  power 
l^yhich  one  partner  has  to  bind  his  co-partner,  ceases  on 
the  dissolution  of  the  firm;  otherwise  his  co-partners  might 
still  charge  him  by  negotiating  bills  given  during  the  partner- 
ship or  notes  executed  to  the  firm.  We  concur  with  the 
supreme  court  of  New  York,  in  the  case  of  Sanford  vs.  Nickles 
and  Forman,  4  John.  Rep.  284,  where  it  says,  "it  is  impossi- 
ble to  separate  the  right  to  endorse  a  bill  by  one  passing 
the  title  from  the  legal  responsibility  on  all  those  having  an 
interest  in  it."    Let  the  judgment  be  reversed. 


WiiiKs  vs.  Fjtzpatkick,  et  al. 

In  order  to  bind  a  wife  by  a  transfer  of  a  legacy  due  her  she  mast  be  pri- 
vily examined  in  court  touching  her  consent  to  such  transfer. 

The  fact  that  a  wife  joins  her  husband  in  a  transfer  of  a  legacy,  for  which 
her  husband  receives  a  valuable,  consideration,  does  not  make  such  transfer 
▼alid  against  her  on  the  ground  that  she  participates  in  a  fraud.  The  trans- 
feree is  bound  to  know  what  legal  rights  he  acquires,  and  what  rights  the  law 
permits  her  to  set  up. 

John  Wilks  made  his  will  in  Maury  county,  appointing  his 
6ons,  Wm.  Wilks  and  John  Wilks,  his  executors,  and  died.  He 
gave  the  whole  of  his  property  to  his  wife  during  her  natural 
life,  and  provided  that  at  her  death  all  of  his  property,  con* 
listing  "of  negroes,  stock  of  all  kinds,  household  and  kitchen 
furniture,  farming  utensils,  &c."  should  be  equally  divided 
among  his  children  and  grand-children,  as  follows:  "To  Polly 
Dearin,  wife  of  John  Dearin,  one  share;  William  Wilks  one 
irittre;  John  Wilks  one  share;  Polly  Moore,  wife  of  John 
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Moore,  one  share;  Nancy  Holt,  wife  of  Jeremiah  Holt,  oao  Nashville, 

December,  1839 

share;  to  his  grand-children,  William  S.  Wilks  and  Jane  A. « 

Wilks,  one  share,  jointly;  and  one  share  jointly  to  his  grand- 
children, Malinda  J.  Bills  and  Blackstone  H.  Bills."  On  the 
20th  day  of  January,  1836,  John  Dedbru^and  his  wife,  Polly 
Dearin,  executed  a  deed  to  Morgan  Fitzpatrick  in  thq,  Mow- 
ing words: 

"This  indenture,  made  and  entered  into  this  20th  January, 
1836,  between  John  Dearin  and  Polly  Dearin,  his  wife,  both 
of  the  county  of  Maury  and  State  of  Tennessee,  of  the  one 
part,  and  Morgan  Fitzpatrick,  of  the  same  county  a&4  State, 
of  the  other  part,  witnesseth,  that  for  and  in  considerrom  of 
the  sum  of  three  hundred  and  eighty-five  dollars  to  them  in 
hand  paid,  the  receipt  of  which  is  hereby  acknowledged  by 
them,  the  said  John  Dearin  and  his  wife,  Polly  Dearin,  have 
bargained,  granted,  sold,  aliened,  enfeoffed  and  confirmed, 
and  by  these  presents  do  bargain,  grant,  sell,  alien,  enfeoff 
and  confirm  unto  the  said  Morgan  Fitzpatrick,  his  heirs  and 
assigns,  all  the  estate  coming  to  them  of  and  from  the  estate 
of  John  Wilks,  deceased,  late  of  Maury  county  and  State  of 
Tennessee,  as  expressed  in  his  last  will  and  testament,  the 
same  being  one-eighth  part  of  said  estate,  now  in  the  hands 
and  possession  of  Jane  Wilks,  relict  of  the  said  John  Wilks, 
deceased;  the  estate  consisting  of  AfBfQjflfr  stock,  household 
and  kitchen  furniture,  farming  utensus,  wagon,  harness,  &o. 
to  have  and  to  hold,  and  to  hold  the  above  named  and  bar- 
gained estate  to  the  only  proper  use,  benefit  and  behoof  of 
him,  the  said  Morgan  Fitzpatrick,  his  heirs  and  assigns,  for. 
ever,  with  all  and  singular  the  benefits  arising  from  the  same; 
and  the  said  John  Dearin  and  his  wife,  Polly  Dearin,  for 
themselves,  their  heirs,  executors  and  administrators,  cove- 
nant and  agree  to  and  with  said  Morgan  Fitzpatrick,  his 
heirs  and  assigns,  that  they  will  forever  warrant  and  defend 
the  title  of  the  said  property  and  estate,  and  every  part  and 
parcel  thereof,  to  the  said  Morgan  Fitzpatrick  and  his  heirs 
and  assigns,  against  the  lawful  claims  and  demands  of  all 
and  every  person  or  persons  whatsoever  setting  up  or  pre- 
tending title  thereto,  or  to  any  part  or  parcel  thereof,  either 
in  law  or  equity.    In  testimony  whereof,  we,  the  said  John 
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Nashville,  Dearin  and  Polly  Dearin,  have  hereunto  subscribed  our  names 

December,  1839.         ,      ~        .  ,       ,        ,  ,  , 

. and  amxed  our  seals  the  day  and  year  above  written. 

v  John  Dearin,     [Seal.] 

Ftapatriek.  ^.   .  ^  PoiAY   DEARIN,  [Seal.]" 

On  the  20th  d Ay Itf  February,  1836,  this  deed  was  duly 
proTjga,  by  the  oaths,  of  two  subscribing  witnesses  thereto,  be* 
fore/the  clerk  of  tfae  county  court  of  Maury  county.  The 
debts  of  thfe  estate  were  discharged  by  a  sale  of  a  portion  of 
the  property,  and  the  widow  kept  possession  of  the  balance 
till  her  death,  which  occurred  in  the  month  of  February,  1838. 
An-egregnent  was  entered  into  by  the  parties  interested  that 
a  division  of  the  property  should  take  place.  This  was  par- 
tially executed,  the  negroes  only  being  divided.  A  negro, 
Bob,  was  assigned  to  Fitzpatrick,  and  delivered  over  to  him, 
as  entitled  thereto,  by  virtue  of  the  contract  with  John  Dear* 
in  and  his  wife,  Polly,  above  set  forth.  Difficulties  ensuing 
in  the  division  of  the  balance  of  the  estate,  a  final  adjust- 
ment was  defeated. 

William  Wilks,  executor,  and  Malinda  J.  Bills  and  Black- 
stone  H.  Bills,  minors,  suing  by  their  guardian,  filed  their 
bill  in  the  chancery  court  at  Columbia  against  John  Wilks, 
John  Dearin  and  his  wife,  Polly  Dearin,  Morgan  Fitzpatrick, 
Berry  Moore  and  wife,  Patsy,  Jeremiah  Holt  and  wife,  Nan- 
cy, William  S.  Wi^s,  £tomas  Robly  and  wife,  Jane  S.,  Jo- 
seph Edmondson-  and  wne,  Jane  A.,  praying  for  a  general 
adjustment  and  distribution  of  the  balance  of  the  estate,  ac- 
cording to  the  rights  of  the  parties. 

The  defendants  answered  the  bill  separately.  John  Dear- 
in, in  his  answer,  concurred  in  the  propriety  of  an  adjust- 
ment-and  distribution  of  the  balance  of  the  estate;  admitted 
that  he  had  received  a  portion  of  the  estate  from  the  hands 
of  complainant;  that  he  had  sold  the  balance  of  his  interest 
in  the  estate  to  Morgan  Fitzpatrick;  stated  that  he  had  no 
further  claim  upon  the  same,  and  set  up  an  alleged  interest 
"in  jight  of  his  wife,  in  the  estate  of  Jane  Wilks,  the  widow 
of  John  Wilks,  deceased."  Polly  Dearin  states  in  her  an- 
swer that  "after  the  death  of  the  widow,  the  negroes  of  the 
estate  of  her  deceased  father,  John  Wilks,  were  divided 
amongst  the  legatees  and  their  assignees,  by  consent  of  par- 
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tics,  Ifoigan  Fitzpatrick  receiving  negro  boy,  Bob,  as  ^^S^Sl 
portion  of  respondent;  thai  there  was  still  a  balance  of  the — — ^ — " 
property  undivided,  in  which  she  understands  said  Fitzpat-         ▼ 


rick  claims  the  share  of  respondent;  that  she  had  filed  her 
bill  against  htm  to  have  the  transfer  of  negro  Bob  set  aside, 
and  to  have  the  balance  of  the  property  claimed  by  Fitzpat* 
kick  allotted  to  respondent;  that  she  is  entitled  to  a  shfere  of 
feaid  property  as  one  of  the  legatees;  that  the  same  had  ac- 
crued to  her  during  her  marringe  with  her  co-defendant,  and 
that  although  he  had  sold  said  slave,  no  provision  out  of  the 
ldgtoy  had  been  made  for  her,  and  insisted  that  the  court 
should  protect  her  rights  in  this  suit  until  her  suit  against 
Fitzpatrick  should  settle  their  rights/9 

Fitzpatrick,  in  his  answer,  set  up  his  claim  by  deed,  as 
above  set  forth,  to  the  entire  legacy  left  by  the  will  of  John 
Wilks,  deceased,  to  Polly  Dearin*  A  receiver  was  appointed 
at  the  March  term,  1839,  with  instruction  to  sell  the  proper- 
ty undivided  and  report  the  proceeds,  and  pay  the  same  into 
the  hands  of  the  clerk  and  master,  which  was  done,  the 
amount  of  the  same  being  six  hundred  and  sixteen  dollars 
and  eight  and  one-fourth  cento 

At  the  September  term,  1839,  chancellor  Bramlett,  being 
of  the  opinion  that  the  claim  set  up  by  Morgan  Fitzpatrick 
to  the  interest  of  Polly  Dearin  in  the  estate  of  John  Wilks, 
deceased,  tinder  the  transfer  filed  and  exhibited,  was  void, 
ordered  and  Adjudged  that  the  said  transfer  be  held  for  noth- 
ing* and  that  the  balance  of  the  estate  on  hand  be  distribu- 
ted to  the  respective  parties,  in  pursuance  of  the  terms  of 
the  will,  and  that  each  party  pay  his  own  costs.  From  this 
decree  Fitzpatrick  alone  appealed  to  this  court, 

Frierson,  for  complainant. 
Cahal  and  JPfltoto,  for  Fitzpatrick. 

ftnkg,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  by  one  of  the  executors  of  John  Wilks, 
deceased,  against  his  co-exfcc*tor  and  the  legatees,  for  a  settle- 
ment and  find  adjustment  of  the  estate  of  his  testator,  ac- 
cording to  the  rights  of  the  parties.    Morgan  Fitzpatrick, 


Fttsiasrlek. 
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Nashville,  who  is  made  defendant,  claims  the  legacy  ef  Polly  Dearin, 

^ -(who,  together  with  her  husband,  John  Dearin,  are  alsode* 

▼  fendants,)  by  virtue  of  a  sale  and  transfer  to  him  signed  and 

Fttxpatrick.  seaje<j  ^  John  Dearin  and  his  wife,  Polly,  on  the  90th  of 
February,  1836.  Polly  Dearin  insists  that  she  cannot  be 
prejudiced  by  the  execution  of  the  transfer  to  Fitzpatrick, 
and  that  she  is  in  equity  entitled  to  a  settlement,  for  her  use, 
of  the  legacy  due  from  her  father's  estate.  The  court  de- 
creed the  portion  of  Polly  Dearin  to  her,  disregarding  the 
transfer  to  Fitzpatrick.  Fitzpatrick  alone  appealed  to  this 
court.  It  is  well  settled,  that  if  a  husband,  or  any  person 
claiming  in  his  right,  seeks  to  reduce  into  his  possession  the 
Wife's  legacy  or  distributive  share,  a  court  of  chancery  will 
make  a  provision  out  of  it  for  her.  Clancy  on  Rights,  441, 
etseq.  10  Yerg.  559:  2  Story's  Eq.  1403,  et  seq.  But  it  is 
said  that  in  this  case  the  wife  has  assigned  away  her  interest. 
The  assignment  produced  can  have  no  obligatory  force  upon 
the  wife,  as  it  was  made  without  those  solemnities  courts  of 
equity  require  in  such  cases.  In  order  to  bind  a  wife  by  a 
transfer  of  a  legacy  due  her  she  must  be  privily  examined  in 
court  touching  her  consent  to  such  transfer.  Clancy  on 
Rights,  444:  4  Hay.  19:  3  Cowen's  Rep.  599:  3  Ves.469:  4 
Ves.  18.  It  is  insisted  she  was  guilty  of  a  fraud  in  joining 
her  husband  in  the  transfer  and  then  setting  up  her  equity 
against  it.  If  this  were  so,  the  wife  never  could  be  protected 
in  her  rights;  and  all  her  deeds,  while  covert,  though  void  in 
law,  would  be  set  up  against  her  on  the  ground  of  fraud. 
But  there  is  no  pretence  for  the  charge  of  fraud;  no  misrepre- 
sentation was  made  to  Fitzpatrick  by  her,  and  he  was  bound 
to  know  what  legal  rights  he  acquired  by  the  transfer,  and 
what  were  the  rights  the  law  permitted  him  to  set  up  against 
it.  The  decree  will  be  affirmed,  with  the  exception  that  the 
share  of  Mrs.  Dearin  must  be  paid  to  a  trustee  for  her  use. 
The  costs  will  be  paid  as  directed  in  the  decree  below,  and 
the  defendant,  Fitzpatrick,  will  pay  the  costs  of  this  court. 


Nashville, 

Pnw*«  «~  IS™  0~*.m.                                         December,  1839. 
tjrILMAN  VS.  I  BE  STATU,  

Oilman 

It  13  not  necessary  that  it  should  appear  of  record  that  the  witness,  upon      The  State, 
whose  evidence  so  indictment  for  gaming  has  been  found,  was  sworn  in  open* 
eoort  and  sent  to  the  grand  jury  to  give  evidence  in  that  case. 

If  the  witness  be  not  sworn  in  open  court  in  Act  it  is  error,  but  the  defend- 
ant most  plead  the  matter  in  abatement. 

T.  W.  Gilman  was  convicted  of  common  gaming  within 
the  corporate  limits  of  the  city  of  Nashville,  in  the  mayor's 
court,  and  sentenced  to  pay  a  fine  of  ten  dollars  and  the  costs 
of  prosecution.  He  moved  the  court  to  arrest  the  judgment. 
The  motion  was  overruled,  judgment  rendered,  and  the  de- 
fendant appealed  in  error  to  this  court. 

E.  H.  Firing,  for  plaintiff  in  error. 

Attorney  General,  for  the  State* 

Green,  J.  delivered  the  opinion  of  the  court 

The  only  question  in  this  case  is,  whether,  if  it  does  not 
appear  of  record  that  a  witness  on  whose  evidence  an  indict- 
ment has  been  found  was  sworn  in  open  court  and  sent  to 
the  grand  jury  to  give  evidence  in  that  case,  it  will  be  error. 
We  think  it-  will  not.  In  practice  such  an  entry  is  never 
made  on  the  minutes  of  the  court.  The  clerk  usually  en- 
dorses on  the  indictment  the  names  of  the  witnesses,  and 
that  they  were  sworn.  This  is  d<?ne  that  the  grand  jury 
may  have  evidence  that  the  persons  who  appear  before  them 
to  testify  have  been  sworn;  and  it  is  highly  proper.  But  jf 
the  witnesses  have  been  in  fact  sworn,  their  evidence  will 
authorize  the  finding  an  indictment  whether  thfe  fact  that 
they  were  sworn  be  endorsed  upon  th$  indictment  or  notf 
True,  if  the  witnesses  be  not  sworn  in  open  court,  it  is  error; 
but  the  defendant  must  plead  this  matter  in  abatement. 

Judgment  affirmed. 

Note.— State  vs.  Tolls,  5  Yerg.  364:  Jetton  vs.  State,  Meigs,  192:  State  vs. 
FeUovx,  2  Hay.  34:  State  vs.  Cam,  1  Hawk.  352:  R*x  vs.  Dickcrson,  Ross,  and 
Ry.  C.  C.  401:  2  GaJliaon,  864:  1  Chitty  C.  L.  320.  Ri»o*tzk; 
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Nashville, 
Peccmber-1839-  Gregory  vs.  Bran vr%  end  Wm. 

Gregory 

v 
Burnett.  Where  an  appeal  is  taken  to  the  circuit  court  from  the  judgment  of  the 

■county  court,  making  an  appointment  of  guardian,  by  those  contesting  the  ap- 
pointment, if  the  transcript  of  the  record  from  the  county  court  is  not  filed 
fifteen  days  previous  to  the  commencement  of  the  first  term  of  the  circuit 
court  occurring  after  the  judgment  below,  the  judgment  of  the  county  court, 
upon  motion,  must  be  affirmed.  The  failure  to  comply  with  the  mandate  of 
the  statute  precludes  a  re-hearing  upon  the  facts  of  the  case,  and  forever  set- 
tles the  legal  rights  of  the  contesting  parties, 

Eeebkf  for  plaintiff  in  error,  cited  act  of  1762,  ch.  5,  see, 
24;  act  1794,  ch.  I, sec.  65:  N.  &C.  90:  8  Yerger,  164:  7  Yer- 
gerf  103:  7  Yprger,  304:  5  Hay-  3<fc  7  Yerg,  143:  Wright's 
distributees  vs.  Wright  and  others,  M.  &  Yerg.  43:  Massin- 
£o/vs.  Tate,  4  Hay.  30. 

Hollingsworth,  fpr  defendant,  relied  upon  the  act  of  1762, 
ph.  1,  sec  24,  C.  &  N.  Dig.  3?0t  $uad  ci^ed  *  Craddock  vst 
Pritchet,  Peck,  23. 

Tra^EY,  J.  delivered  the  opinion  of  the  court. 

Edward  Gregory  was,  at  thp  July  tpnn  pf  the  county  court 
pf  Rutherford,  appointed  guardian  of  his  grand-child,  Sophro- 
pia  Gregory;  the  appointment  was  contested  by  the  defend- 
ants in  error,  the  mother  and  step-father  of  the  ward,  and  an 
ftppeal  was  prosecuted  by  them  to  the  circuit  court.  The 
record  from  the  county  court  was  not  filed  within  fifteen 
days  previous  to  the  commencement  of  the  first  terjn  of  the 
circuit  court,  and  the  defendant  moved  to  have  the  judgment 
affirmed,  under  the  provisions  of  the  act  of  1794,  ch.  1,  sec 
66.  This  the  circuit  court  refused  to  do,  but  proceeded  to 
re-hear  the  case,  and  changed  the  appointment  as  made  by 
the  county  court.  From  this  judgment  of  the  circuit  court 
the  plaintiff  in  error  appealed.  We  have  examined  the  proof 
Jn  this  case,  and  think  that  the  judgment  of ^the  circuit  court 
was  right  upon  the  facts  but  wrong  upon  the  law.  The 
statute  of  1794  is  imperative;  the  63d  section  provides  that 
where  any  person  is  dissatisfied  with  any  sentence,  judgment 
pr  decree  of  the  county  court  he  may  appeal;  and  the  66th 


«1 

section  requires  that  the  record  shall  be  filed  in  theappeHate  Nashville. 
court  at  least  fifteen  days  before  the  sitting  of  the  term  qn,p"*w*f»1»3?* 
suing  the  appeal,  and  that  if  it  be  not  done  the  judgment,     c  "* £"•* 
sentence  or  decree  of  the  county  court  shall  be  affirmed  *«*■*». 

We  cannot  make  or  alter  the  law.  The  judgment  of  the 
circuit  court  must  therefore  be  reversed,  and  the  judgment 
of  the  county  court  affirmed. 


Carrowat  vs.  Ajsdbhson. 

9o  give  validity  to  an  agreement  respecting  the  tide  and  boundary  of  land 
there  most  be  a  writing  between  the  parties  evidencing  the  term*  of  die  agree- 
ment; bnt  His  not  necessary  that,  in  a  sntt  npon  seen  ailment,  the  euchre 
tion  should  allege  the  agreement  tobe  in  writing;  it  b  matter  of  evidence. 

Carroway  instituted  an  action  of  trespass  on  the  case  in 
the  circuit  court  of  Overton  county,  on  the  33d  October, 
J838,  against  Joseph  Anderson,  and  at  the  February  term  of 
{hat  eourf,  1839,  he  filed  his  declaration,  in  which  he  averred 
that  the  "defendant,  in  consideration  that  the  plaintiff  would 
agree  to  settle  a  certain  contfiovaiay  concerning  the  bounda- 
ry of  the  land  of  the  plaintiff  *x*d  defendant,  then  end  therp 
being  unsettled  a»4  HI  dtyputp,  and  in  consideration  that  the 
gakj  boundary  line  should  be  and  run  with  the  plaintiff's  line 
to  the  defendant's  fenoe,  dec.,  and  that  he,  the  defendant, 
^Dp}d  pay  ttie  plaintiff  so  much  as  he,  the  plaintiff,  had  paid 
ppr  acre  to  Bryant  Breeding,  being  one  thousand  dollars  for 
five  hundred  and  sixty-eight  acres,  for  all  the  land  in  litiga- 
tion between  the.  plaintiff  and  the  defendant;  and  the  plain- 
tiff avers  that  he  did  then  and  there  agree  to  said  line,  and 
make  said  line,  run  as  aftwr^sakl,  upon  the  consideration  aftwr^ 
said;''  and  plaintiff  further  avers  that  "said  line  so  run  inoltfe 
(led  one  hundred  acres  of  deputed  land,*  and  that  the  de- 
fendant had  not  paid  the  plaintiff  so  much  per  acre,  &c.  dec, 

There  was  another  count  in  the  plaintiff's  declaration  in 
which  he  averred  "that  the -said  defendant,  in  consideration 
that  the  said  plaintiff  would  dismiss  a  certain  action  of  eject* 
meat  then  pending  in  the  circuit  court  of  Qver|op  county f 
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Nashville,  wherein  the  plaintiff  in  this  action  wai  plaintiff  in  that  and 

— — — the  defendant  in  this  action  was  defendant  in  that,  and  es- 

Car~w*y  tablish  a  boandary  line  dividing  their  premises,  that  he, 
the  said  defendant,  would  pay  the  plaintiff  for  all  the  land 
which  he  included,  that  had  been  purchased  by  the  plaintiff, 
at  the  same  rates  which  plaintiff  had  paid  therefor;  and  the 
plaintiff  avers  that,  in  consideration  of  said  agreement  of  the 
defendant,  he  did  then  and  there  dismiss  his  action  of  eject- 
ment aforesaid,  and  establish  the  boundary  line  aforesaid,  <fec'» 
The  defendant  filed  a  general  demurrer  to  this  declaration. 
The  plaintiff  joined  in  demurrer,  and  the  honorable  A.  Ca- 
ruthers,  judge,  sustained  the  demurrer,  and  gave  judgment 
for  defendant.    The  plaintiff  appealed  in  error  to  this  court, 

&  Turneyi  for  plaintiff  in  error. 

A.  CuUom,  for  defendant. 

Reese,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit  founded  upon  an  alleged 
agreement  between  the  parties,  in  order  to  settle  a  contro- 
versy respecting  the  title  and  boundary  of  land,  that  the  de- 
fendant would  pay  the  plaintiff  a  certain  price  per  acre  for 
all  the  land  included  within  certain  specified  limits.  The 
defendant  filed  a  demurrer  to  plaintiff's  declaration,  which 
set  forth  the  above  agreement,  upon  the  ground  that  such 
.agreement  is  within  the  statute  for  the  prevention  of  frauds 
and  requires  a  writing.  And  manifestly  this  is  so.  The 
agreement  was  for  the  sale  of  land,  and  to  be  paid  for  per 
acre  according  to  the  quantity.  No  one  can  doubt  that  to 
give  validity  to  such  an  agreement  under  the  statute  of  frauds 
there  must  be  a  writing  between  the  parties  evidencing  the 
terms  of  the  agreement;  but  is  it  necessary  that  the  declara- 
tion should  set  forth  or  allege  the  agreement  to  be  in  wri- 
ting? We  understand  the  law  to  be  that  it  is  not  necessary. 
This  is  so  stated  in  the  case  of  Forth  vs.  Stanton,  1  Saunders, 
211,  note  3:  "For,"  says  that  learned  writer,  "the  statute  has 
made  no  alteration  in  the  mode  of  pleading,  and  consequent- 
ly it  does  not  appear  upon  the  declaration  whether  there  was 
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a  promise  in  writing  or  not;  it  is  matter  of  evidence  only.*  Nashviu*, 
And  see  also  2  SalL  Mfc  &  Bur.  18W.  The  same  principle  ?ee#qlfcwr,  l m' 
is  stated  in  Roberts  on  Frauds  in  these  words:  (202)  "The 
statute  has  made  no  alteration  in  the  method  of  pleading, 
either  by  addition  or  defalcation,  so  that  as  on  the  one  hand 
the  consideration  continues  necessary  to  be  stated,  agreeably 
to  the  rule  at  the  common  law»  so  on  the  other  hand  it  is  not 
held  to  be  necessary,  on  account  of  the  statute,  to  show  by 
the  declaration  that  the  promise  was  in  writing,  but  it  is  left 
to  evidence,  which  last  mentioned  point  rests  upon  the  gen- 
eral rule  distinguishing  between  cases  wherein  a  matter  has 
its  origin  in  an  act  of  parliament,  and  is  thereby  required  to 
be  in  writing,  and  when  an  act  of  parliament  makes  writing 
necessary  to  a  matter  existing  at  common  law,  in  the  latter 
of  which  cases  the  thing  need  not  be  shown  in  pleading  to 
be  in  writing,  but  in  the  former  it  must  be  pleaded  with  all 
the  circumstances  required  by  the  act." 

As  in  the  case  before  us  there  is  perhaps,  in  point  of  fact, ' 
no  writing,  we  regret  the  necessity  imposed  upon  us  to  re- 
verse the  judgment  of  the  circuit  court  rendered  upon  the 
demurrer*  For  us,  we  are  satisfied  that  to  give  validity  to  an 
agreement  such  as  is  set  forth  in  the  declaration,  a  writing  is 
necessary;  if,  in  fact,  it  does  not  exist,  all  further  contest  in 
this  case  will  be  fruitless.  But  still,  for  the  reasons  stated,  we 
are  constrained  to  reverse  the  judgment,  to  overrule  the  de- 
murrer, and  to  remand  the  cause  to  be  proceeded  in  in  the  cir- 
cuit court. 


«4 

Nashville, 

nec€wbT,183».  HtJDDWBWOH  t*.  HTOttUBTT. 

A  tenant  in  poinonrion  eannot  become  defendant  in  an  action  of  ejectinetit 
anhai  he  enter*  into  Ae  e»ninwn  rale  to  eaafem  leave,  entry  and  ouster,  and 
erase*  nubneff  by  order  of  court  to  be  to  made,  and  any  action,  he  may  ten** 
in  the  cause  without  so  doing  witt  be  of  no  effect. 


A  writ  in  ejeeinnmf  asnanst  the  tenant  in  pnMnarinn  istnined  "cnsontaor 
constitutes  no  evidence  of  the  service  of  the  declaration,  and  proof  of  such 
service  is  necessary. 

This  action  was  commenced  hf  tiughlett's  lessee  in  the 
circuit  court  of  Hickman  county  on  the  21st  of  February, 
1839,  against  John  W.  Huddleston,  the  tenant  in  possession, 
for  the  recovery  of  one  hundred  and  ten  acres  of  land  lying 
in  Hickman  county.  At  the  March  term,  1839,  a  judgment 
was  rendered  against  the  tenant  in  possession,  John  W.  Htui- 
dleston.  No  appeal  was  taken  from  this  judgment,  but  on 
the  1st  day  of  May,  1838,  upon  the  petition  of  Huddleston, 
judge  Green  ordered  writs  of  error  and  supersedeas  to  be  is* 
sited,  which  was  done  and  the  cause  brought  up  for  trial  at 
the  December  term,  1838,  at  Nashville* 

The  facte  are  fully  set  forth  in  the  opinion  of  the  court* 

NickoboUi  for  plaintiff  in  error. 

Hew,  for  defendant 

Rsssb,  J.  delivered  the  opinion  of  the  court- 

'this  is  an  action  of  ejectment  commenced  in  the  name  of 
William  Thrift  Hughlett,  as  lessor  of  the  plaintiff,  with  no- 
tice to  John  W.  Huddleston,  as  tenant  in  possession.  There 
was  no  writ  issued  and  served  under  the  provisions  of  the 
tot  of  1801,  ch.  2,  nor  any  proof,  by  the  return  of  the  sher- 
iff or  otherwise,  that  the  declaration  and  notice  by  reading, 
or  the  delivery  of  a  copy,  had  been  served  upon  the  tenant 
in  possession.  At  the  same  term,  however,  a  writ  of  trespass 
on  the  case,  in  the  name  of  Mary  Hughlett  against  John  W. , 
Huddleston,  had  been  executed  and  returned.  John  W. 
Huddleston  did  not  enter  into  the  common  rule  to  confess 
lease,  entry  and  ouster,  and  by  leave  of  the  court  cause  him- 
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self  Id  be  entered  defendant  in  the  room  of  the  casual  ejec-  Nashville, 

..__..  _  .  .  __.     I)eccmber,  1839 

ton  but  the  fdtowing  entry  appeals jof  rfecord,  to  wit:  "Ma- . : 

ry  Hughlett  vs.  John  W.  Huddleston.    Ejectment.    The  de-  /" 

fendant,  by  his  attorney,  comes  and  moves  the  court  to  ditf-  flu*hlctt- 
miss  this  cause,  because  he  says  that  the  lessor  of  the  plain- 
tiff, William  Thrift  Hughlett,  mentioned  in  the  declaration, 
was  de&d  before  the  commencement  of  this  suit,  which  is 
not  dented  by  the  parties."  This  motion  was  refused,  and 
on  the  motion  of  Mary  Hughlett,  by  attorney,  the  name  of 
William  Thrift  Hughlett  was  stricken  out  of  the  declaration 
and  that  of  Mary  Hughlett  inserted,  and  the  writ  of  trespass 
on  the  case  in  her  name  was  changed  to  trespass  with  force 
and  arms  in  ejectment;  and  a  judgment  by  default  was  sub- 
sequently taken  in  the  action  of  ejectment  against  John  W. 
Huddleston,  the  tenant  in  possession,  who  prosecutes  this 
writ  of  error.  The  case  in  the  6th  volume  of  Yerger's  Rep. 
467,  has  determined  that  where  a  writ  of  ejectment  under 
the  provisions  of  the  act  of  1801,  ch.  2,  against  the  tenant  iii 
possession  has  been  returned  by  the  sheriff  "executed,"  such 
return  constitutes  no  evidence  of  the  service  of  the  declara- 
ration  in  ejectment,  and  proof  of  such  service,  by  the  return 
of  th6  sheriff  or  otherwise,  is  &s  material  where  the  writ  is- 
sues under  the  provisions  of  the  Act  of  1801  as  where  nd 
such  writ  issues.  The  only  question,  therefore,  in  the  case 
before  us  is,  whether  the  entry  from  the  record,  above  quo- 
ted, constitutes  such  an  appearance  as  will  make  unnecessa- 
ry the  return  of  the  sheriff,  or  other  proof  shewing  the  ser- 
vice upon  the  tenant  in  possession  of  the  declaration,  and  as 
will  justify  And  maintain  the  judgment  by  default  rendered 
ill  this  case.  The  entry  in  question,  "Mary  Hughlett  vs. 
John  W.  Huddleston.  The  defendant,  by  attorney*  comes," 
&c,  is  subject  to  two  observations.  1st.  There  was  no  such 
stiit;  the  suit,  as  shown  by  the  declaration  as  well  as  the  sub* 
sequent  part  of  the  entry,  being  in  the  name  of  William 
Thrift  Hughlett,  as  lessor.  2d.  The  tenant  in  possession  not 
having  entered  into  the  common  lule,  and  until  then  having 
no  legal  right  to  appear  by  attorney  or  otherwise,  Xhe  teTms 
of  the  entry,  "the  defendant,  by  attorney,  comes,"  &c,  do 
not  import  that  the  actual  but  the  casual  ejeotor  so  came,  &c. 
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Deer 
v 

Devin. 
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Nashville,  But  waiving  these  considerations,  and  taking  it  for  grant- 
December,  .  ^  ^at  ^e  record  shows  that  the  tenant  in  possession  made 
the  motion  in  question  and  in  the  proper  suit,  we  are  of  opin- 
ion that  as  the  tenant  in  possession  does  not  become  defend- 
ant in  the  action  except  by  entering  into  the  common  rule; 
so  that  is  the  only  mode  by  which  he  can  be  said  to  enter  his 
appearance.  If,  without  doing  so,  he  makes  a  motion  in  the 
cause  which  he  has  no  right  to  do,  the  effect  of  such  irregu- 
lar presence  and  action  in  the  case  will  not  be  to  give  him  the 
advantage  of  being  considered  a  party  to  the  suit,  nox  will  it 
exempt  the  lessor  of  the  plaintiff  from  the  necessity  of  show* 
ing  the  regular  service  of  process  in  order  to  obtain  a  judg- 
ment by  default  and  possession  of  the  premises  sued  for* 

The  judgment  below  will  therefore  be  reversed,  and  judg- 
ment be  rendered  for  the  plaintiff  in  error. 


Deer  and  Wife,  et  ah.  vs.  Devin. 

In  Virginia  8  parol  gift  of  a  slave,  accompanied  and  followed  by  aj 
nent  and  continuing  possession,  is  good,  and  vests  the  title  in  the  donee.    6 
Randolph's  Rep!  135. 

A  limitation  in  remainder  in  .the  case  of  a  parol  gift  of  a  slave  is  void,  and 
the  absolute  title  to  vests  in  the«donee  for  life,  to  whom  possession  is  delivered. 
This  is  the  law  in  Virginia  and  in  Tennessee. 

On  the  25th  day  of  July,  1839,  Gilbert  Deer  and  wife 
Susan,  (formerly  Susan  Devin,)  William  Devin,  John  Devin, 
David  Nowlin  and  his  wife,  Elizabeth,  (formerly  Elizabeth 
Devin,)  all  residents  of  the  county  of  Marshall  and  State  of 
Tennessee,  presented  their  bill  to  the  honorable  Edmund 
Dillahunty,  one  of  the  judges  of  the  circuit  courts,  verified 
by  the  affidavits  of  David  Nowlin,  Gilbert  Deer  and  John 
Devin,  three  of  the  complainants.  The  bill  charged  that 
complainants,  together  with  Lucy  Beck,  who  resides  in  the 
State  of  Virginia,  and  for  whom  they  file  this  bill  as  well  as 
for  themselves,  are  the  legitimate  children  of  Elizabeth  Devin, 
and  that  Elizabeth  Devin,  their  mother,  was  the  legitimate 
daughter  of  Bryant  W.  Nowlin,  deceased,  who  lived  and  died 
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in  the  county  of  Pittsylvania,  in  the  State  of  Virginia;  that  Nashville, 

Bryant  W.  Nowlin,  their  grand-father,  in  the  year  1806,  — !L!l " 

made  a  will,  in  which  was  contained  the  following  clause:  "I         * 


lend  to  my  daughter,  Elizabeth  Devin,  a  negro  girl,  named 
Hannah,  and.  her  increase,  during  her  natural  life,  and  at  her 
death,  my  wiB  and  desire  is,  that  said  negro  and  her  increase 
be  equally  divided,  by  lot  or  sale  as  may  best  suit,  among  the 
children  of  my  daughter,  Elizabeth  Devin,  which  she  now 
bath  or  may  hereafter  have  lawfully  begotten,  to  them  and 
their  heirs  forever,  which  she  agreed  to  take  for  her  part  of 
my  estate  forever;"  that  said  B.  W.  Nowlin  died  in  the  year 
1810,  leaving  the  deed  of  1806  as  his  last  will  and  testament; 
that  this  will  was  proven  and  registered  according  to  the 
laws  of  Virginia;  that  said  Elizabeth  Devin  took  possession 
of  said  property  under  the  will,  and  continued  to  hold  it,  put- 
ting up  no  other  claim  except  that  of  a  life  estate  until  re- 
cently? that  she  now  claims  to  be  the  exclusive  owner  of  said 
Hannah  and  her  children,  amounting  to  fourteen  in  number; 
that  she  had  sold  one  of  the  children  of  said  Hannah,  and 
appropriated  the  proceeds  of  the  sale  to  her  own  benefit; 
that  she  declared  she  would  sell  the  balance  of  them;  that 
they  were  worth  six  thousand  dollars.  The  bill  insisted  that, 
by  virtue  of  the  premises  above  set  forth,  they  were  entitled 
in  remainder  to  the  said  Hannah  and  her  increase,  to  take 
effect  upon  the  death  of  Elizabeth  Devin.  The  bill  prayed 
that  Elizabeth  Devin,  a  resident  of  Marshall  county,  be  made 
a  party  defendant  to  the  bill,  and  that  an  attachment  be  is. 
sued,  directed  to  the  sheriff  of  Marshall,  commanding  him  to 
take  said  negroes  into  his  possession  and  to  hold  them'sub- 
ject  to  the  final  decree,  of  the  chancery  court,  unless  said 
Elisabeth  should  enter  into  bond  with  approved  security  for 
their  forth6oming  to  answer  the  decree,  which  should  then 
be  made  in  the  premises.  The  bill  further  prayed  that  said 
JJHzabeth  bp  required  to  account  for  the  value  of  the  afore- 
said slave  by  her  sold,  and  for  that  purpose  that  a  receiver 
be  appointed,  and  that  the  other  slaves  mentioned  should  be 
hired  out  and  the  hire  thereof  be  appropriated  to  the  use  and 
benefit  of  complainants  until  it  should  amount  to  the  value  of 
the  slave  so  sold,  to  be  kept  and  enjoyed  by  complainants 


D«Tin. 
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Nashvillf,  paying  to  said  Elizabeth  the  lawful  interest  on  the  value-as  it 

m  r'        should  fall  due  during  her  natural  life. 
T  On  the  said  25th  day  of  July,  1838,  his  honor  judge  Dill*. 

d*™-  hunty  issued  his  order  to  the  clerk  of  the  chancery  court  at 
Shelbyville,  commanding  him,  upon  the  complainants  giving 
bond  with  security  by  him  to  be  approved,  in  the  sum  of 
eleven  thousand  four  hundred  dollars,  to  prosecute  their  bill, 
with  effect,  or.  in  oase.  of  failure  to.  pay  all  costs,  charges  and 
damages  consequent  thereupon,  to  issue  an  attachment  as 
prayed  for  in  the  bill  of  complainants.  On  the  27th,  the 
complainants  filed  their  bill  in  the  chancery  court  at  Shelby- 
ville, Bedford  county,  giving  bond  in  conformity  with  the 
order  of  judge  Dillahunty.  The  attachment  was  issued  and 
executed,  and  defendant  retained  the  negroes  by  executing 
bond  in  the  sum  of  eleven  thousand  four  hundred  dollars 
with  approved  security,  conditioned  that  she  should  not  re* 
move  the  said  property  beyond  the  jurisdiction  of  the  court, 
and  that  it  should  be  forthcoming  to  abide  the,  final  decree  of 
the  chancery  court. 

To  this  bill  Elizabeth  filed  her  answer  on  the  35th  of  Sep? 
timber,  1838. 

'  She  admits  that  Susan  Deer,  Wm.  Devin,  Jno.  Devin  and 
Elizabeth  Nowlin  are  her  legitimate  children,. and  that  she 
was  the  daughter  of  Bryant  W.  Nowlin,  who  died  in  1810  in 
tjie  county  of  Pittsylvania  in  Viiginia;  that  he  made  his  will 
in  1806;  that  the  clause  inserted  in  the  bill,  from  said  will 
was  correctly  extracted;  that  his  will  was  proven  and  regis- 
tered in  the  said  State  and  county;  but  denies  that  she  took 
possession  of  said  Hannah  under  s^id  will,  or  that  she  had 
continued  to  hold  her  or  her  increase  by  virtue,  of  the  said 
will,  or  that  she  had  never  claimed  more  than  a  life  estate  in 
the  said  slave  and  her  increase.  On  the  contrary  thereof, 
she  insisted  that  she  derived  her  title  to  said  slave  by  virtue 
of  a  parol  gift  from,  her  father  in  the  year  1804*  previous  to 
the  execution  of  said  will,  and  that  the  gift  was  without  ret- 
striction,  condition,  or  limitation;  that  the  possession  was  de* 
livered  to  her  at  the  time  by  her  father,  and  had  been  continr 
uous  from  the  date  of  the  gift  till  the  filing  of  the  bill;  that 
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her  title  wasabeotote;  and  that  she  had  always  claimed  Han.  Mibtbie, 
mh  and  her  increase  as  her  absolute  property.  ! ^ 

She  alleged  that  in  1835,  when  she  was  about  to  leave  the  *?* 
State  of  Virginia  for  the  State  of  Tennessee,  Richard  Beck 
and  his  wife  Lucy,  for  whose  benefit  with  the  others  this  bill, 
as  therein  stated,  was  filed,  instituted  their  suit  in  the  county 
court  of  Pittsylvania  county,  in  chancery,  in  which  bill  they  # 
allege  the  same  matters  now  alleged  in  this  bill,  and  attempt* 
ed  to  have  respondent  enjoined  from  removing  said  negroes 
from  the  State  of  Virginia  upon  the  ground  that  respondent 
had  only  a  life  estate  therein;  that  in  that  suit  respondent  set 
up  the  same  defence  urged  in  this  hill,  to  wit:  that  said  slaves 
wove  the  absolute  property  of  respondeat,  by  virtue  of  a  gift 
made  in  the  year  1804,  and  possession  delivered  in  accordance 
therewith;  that  complainant,  Beck,  and  wife,  replied  to  the 
answer  of  respondent,  and  the  cause  came  on  for  hearing  on 
the  24th  day  of  November,  in  the  year  1826,  upon  the  bill, 
answer,  replication  and  prods,  and  that  the  ec  parte  order 
previously  made,  restraining  this  respondent  from  removing 
the  said  slaves  from  the  State  of  Virginia,  was  discharged  and 
the  bill  dismissed  at  the  cost  of  the  said  Beck  and  wife.  She 
insisted  that  the  question  involved  in  this  suit  was  therefore 
adjudicated  by  »  court  of  competent  jurisdiction,  and  the 
rights  of  the  parties,  so  far  as  W.  C.  Beck. and  wife  and  res- 
pondent  were  concerned,  were  settled  conclusively.  She 
admitted  that  Hannah  had  fourteen  children  since  she  came 
to  her  hands,  and  that  she  had  possession  of  them  all  with 
the  exception  of  one  which  she  had  sold  for  the  sum  of 
three  hundred  and  fifty  dollars,  and  that  she  had  appropriated 
the  said  sum,  with  the  exception  of  forty  dollars,  to  the  pay- 
ment  of  the  debts  of  complainants*  William  and  John  Devin 
and  Gilbert  Deer;  that  she  had  sold  said  slave  with  the  fuU 
knowledge  and  acquiescence  pf  complainants,  so  far  as  she 
fead  ever  beared 

At  November  rules,  1888,  the  complainants  filed  a  general 
replication. 

The  record  from  Virginia  was  filed  on  38th  Septembers 
(839,  which  sustained  the  allegations  of  the  answer  in  re* 
gard  thereto,  and  much  testimony  was  taken  in  the  causa 
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Nashville,  At  the  August  term,  1899,  it  was  set  for  hearing  by  tt*  4ft- 
l^fendant.    Amongst  a  mass  of  contradictory  and  unsatisfac- 
tory testimony  relating  to  so  remote  a  transaction  there  are 
some  uncontroverted  positions  of  fact. 

It  appears  that  Bryant  W.  NowHn  made  his  will  in  1806 
and  died  in  1810;  that  he  had,  at  his  death,  thirteen  children, 
'  amongst  whom  was  the  defendant;  that  he  was  possessed  of 
a  tract  of  land  and  eleven  negroes  at  his  death;  that  one  of 
his  children  had  been  provided  for  previously  to  thaoxecubao 
of  the  will;  and  that  two  years  before  the  execution  of  the 
will,  in  the  year  1804,  the  slave  Hannah,  at  about  the  age  of 
fifteen  years,  was  delivered  to  defendant  in  full  discharge  of 
her  claims  against  her  father's  estate;  that  at  the  death  of 
Bryant  W.  Nowhn  the  defendant  set  up  no  claim  to  any 
other  portion  of  his  estate,  and  it  does  not  appear  satisfacto- 
rily that  she  assented  to  its  provisions  or  objected  thereto; 
that  the  will  was  proven  and  registered  in  Pittsylvania 
county,  Virginia;  that  the  decedent  directed,  after  payment 
of  his  debts,  that  his  wife  should  hold  his  land  (one  hundred 
and  fifteen  acres)  during  her  natural  fife,  and  that  at  her  death 
it  should  be  sold  and  the  proceeds  equally  divided  between 
eleven  of  his  children,  of  which  defendant  was  not  one;  and 
that  when  his  youngest  son  should  become  of  age,  (in  the 
year  1810,)  the  eleven  slaves  should  be  equally  divided  by  lot 
or  sale  amongst  the  same  eleven  children,  to  be  held  by 
them  and  their  heirs  forever;  that  the  defendant  claimed  and 
received  nothing  from  her  father  or  her  father's  estate  except 
the  slave  in  question;  that  her  possession  of  Hannah  from 
1604  had  been  continuous  and  unbroken. 

In  the  lapse  of  thirty  years  the  descendants  of  Bryant  W. 
NowKn  scattered  over  the  valley  of  the  Mississippi  in  the 
States  of  Missouri,  Tennessee  and  Mississippi,  and  they  be* 
ing  the  chief  witaeste*  in  regard  to  a  family  transaction, 
their  testimony,  collected  from  remote  points,  presents  the 
most  contradictory  accounts  of  the  facts.  One  of  the  sis- 
ters states  that  there  was  an  absolute  gift  of  the  slave,  whilst 
roriotHf  other  witnesses  state  that  the  defendant  claimed  only 
a  life  estate  in  the  property  till  the  period  of  1836,  when  she 
Attempted  jo  remove  them  from  Virginia,  and  her  attempt 
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was  resisted  and  delayed  by  the  complainant,  Beck,  and  wife,  Nashville, 

by  hill  in  chancery.    It  seems  to  have  been  the  understand 

ing  of  most  of  the  children  of  Bryant  W.  Nowlin,  from  the         * 
year  1804,  the  date  of  the  delivery  of  the  possession,  that      DtTU* 
the  defendant  had  received  the  slave  from  her  father  as  a 
gift  daring  her  natural  life,  limited,  in  remainder,  to  her 
children* 

The  chancellor,  Bramlett*  being  of  opinion  that  the  negro 
woman  Hannah,  and  her  children,  were,  by  the  last  will  and 
taatamaat  of  Bryant  W.  Nowlin,  loaned  to  the  defendant 
during  her  life,  and  that  the  absolute  title  to  the  said  slave, 
at  the  death  of  said  E.  Devin,  was  bequeathed  [to  her  legiti- 
mate children,  decreed  that  complainants  were  entitled  to 
them  at  the  death  of  defendant;  and  believing  that  their 
rights  were  endangered  by  the  acts  of  the  defendant,  ordered 
that  said  Elizabeth  I>evin  give  a  bond  with  good  and  sufficient 
security,  in  the  sum  of  ■  ■  ■  dollars,  to  the  clerk  and  master, 
conditioned  that  said  Elizabeth  have  the  said  Hannah  and 
her  increase  forthcoming  at  her  death,  to  be  divided  equally 
amongst  her  legitimate  children,  in  accordance  with  the  pro* 
visions  of  the  wiH  of  B.  W.  Nowlin,  and  in  the  event  that 
said  Elizabeth  failed  in  the  course  of  six  weeks  from  the 
date  of  the  decree  to  give  such  security,  that  the  elerk  and 
nastier  should  take  the  said  negroes  into  his  possession  as  re- 
ceiver; that  he  should  hire  them  out,  pay  the  proceeds  of 
their  labor  to  the  said  defendant  from  time  to  time,  as  the  same 
should  be  collected,  and  that  she  have  the  said  slaves  ready 
at  the  death  of  said  E.  Devin  to  be  delivered  to  the  com- 
plainants. The  court  further  ordered  that,  in  the  event  that 
defendant  failed  to  give  security,  as  required  by  the  decreet 
she  should  deliver  the  said  slave  to  the  clerk  and  master 
upon  his  application  for  them.  The  court  further  ordered 
that  she  pay  the  costs  of  this  suit 

From  this  decree  the  defendant  prayed  and  obtained  an 
appeal  to  the  supreme  court. 

E.  J.  Frierson,  for  the  defendant.  1.  The  defendant  ac- 
quired a  good  title  to  the  property  in  controversy  by  virtue 
of  the  statute  of  limitations.    She  held  it  from  1804  till  1810. 
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Nashville,  There  was  no  prfetence*  that  she  held  it  during  this  period  by 
**c6,nbcr» 1839;  virtue  of  a  will,  the  contents  of  which  were  not  known  even 
to  his  own  children  till  his  death.  On  this  point  the  only  eon* 
troversy  which  can  krise  is  as  to  the  character  of  the  posses- 
sion. If  the  defendant  took  possession  of  the  slave  by  virtue 
of  a  parol  gift,  and  if  a  parol  gift  of  a  slave  be  void  by  thb 
laws  of  Virginia,  still  it  fixes  the  character  of  her  possession, 
and  establishes  the  fact  that  she  held  the  slave  as  her  own 
adverse  to  the  claim  of  all  others.  The  presumption  of  law 
is  that  she  as  donee  held  for  herself.  This  presumption  is  not 
rebutted.  The  statute  of  limitations  therefore  divested  Bry- 
ant W.  Nowlin  previous  to  his  death  of  aU  interest  in  the 
slave,  and  the  clause  in  his  will  imposing  a  limitation  upon 
the  title  of  the  defendant  was  void* 

%  If  it  be  admitted  that  Bryant  W.  Nowlin  made  a  parol 
gift  of  this  slave,  with  limitation  in  remainder  to  children 
of  defendant,  to  take  effect  after  her  death,  what  would  be 
the  effect  of  such  a  state  of  facts  upon  the  rights  of  the  par- 
ties? Whatever  may  be  the  laws  of  Virginia  in  regard  to  a 
parol  gift  of  the  entire  and  absolute  interest  in  a  slave,  a  gift 
by  parol  of  a  life  estate  would  be  good.  A  remainder  crea- 
ted by  parol  is  void,  both  by  the  laws  of  Virginia  and  of  this 
State.  What  becomes  of  the  remainder  interest  where  the 
remainder  is  void  and  the  life  estate  valid?  Does  it  revert  to 
the  donor  or  grantor,  or  does  it  vest  by  operation  of  law  on 
the  owner  of  the  life  estate?  It  vests  undoubtedly  in  the 
owner  of  the  life  estate.     10  Yer.  511. 

Nicholson,  for  the  complainants,  coihmented  upon  the  facts 
to  show  that  the  clause  in  the  will  limiting  the  right  of  the 
defendant  in  the  slave  to  a  life  estate  with  a  remainder  to 
her  legitimate  children,  was  made  in  conformity  with  the 
views  of  the  testator  at  the  time  he  delivered  the  slave  to  hie 
daughter,  and  that  she  received  the  slave  with  that  under- 
standing, kept  possession  of  her  with  that  understanding* 
acquiesced  in  the  provisions  of  the  will,  and  at  various  and 
remote  periods,  during  a  series  of  years,  declared  that  she 
held  a  life  estate  only.  There  was  no  gift  previous  to  the 
will,  but  only  a  promise  or  agreement  to  give  by  will.    The 
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title  of  the  defendant  is  derived  from  the  will,  and  coose-  1£i5HVILHA 

quently  the  decree  of  the  chancellor  is  correct 

The  statute  of  limitations  is  not  pleaded  by  the  defen-         ▼ 
dant  and  is  not  relied  on  in  the  answer  and  cannot  now  be 
set  up. 

Meigs,  on  the  same  side.  There  can  be  no  presumption 
of  a  gift  in  this  case  deduced  from  the  possession,  because 
there  is  no  clear  evidence  under  what  title  the  possession 
was  taken  and  continued.  If  under  the  will,  then  the  onus 
was  on  the  defendant  to  show  a  gift  by  independent  evidence, 
by  evidence  other  than  the  mere  fact  of  possession.  In  this 
case  the  proof  stands  in  equilibria  whether  the  possession 
was  under  the  will  or  under  a  previous  gift,  consequently  a 
gift  is  not  to  be  inferred  from  the  possession,  that  being  as 
consistent  with  the  will  as  with  the  gift- 

Reese,  J.  delivered  the  opinion  of  thfc  court. 

We  have  looked  into  this  record  with  entire  willingness 
to  maintain,  if  we  could,  the  decree  of  the  chancellor;  for 
if  the  expectations  of  the  complainants  to  enjoy  ultimately 
the  property  in  dispute  shall  depend,  not  upon  the  wiH  of 
their  father,  but  upon  the  dying  intestate  of  the  defendant, 
Without  alienation,  their  expectations  h6wever,  from  the  ties 
of  nature  reasonable,  may  perhaps  be  disappointed.  But  in 
point  of  law,  one  thing  is  undeniable,  namely,  that  in  Vir- 
ginia, a  parol  gift  of  a  slave,  accompanied  and  followed  hy  a 
permanent  and  continuing  possession,  is  good,  and  vests  the 
title  in  the  donee.  See  6  Randolph's  Rep.  135.  And  wheth- 
er we  look  into  all  the  proof  which  the  chancellor  felt  him* 
self  at  liberty  to  do  or  not,  one  thing,  as  a  matter  of  fact,  fe 
satisfactorily  established,  namely,  that  the  father  of  the  com- 
plainants and  defendant  gave  to  the  defendant  the  negro  girl 
Hannah,  the  mother  of  all  the  rest,  in  the  year  1804,  in  full 
of  all  her  future  claims  upon  his  estate.  She  was  so  receiv- 
ed by  her;  possession  was  then  delivered  to  her,  and  has  can* 
tinued  with  her  ever  since.  This,  by  the  law  of  Virginia, 
made  the  negro  hers.  There  is  no  pretence  that  shd  gave 
back  and  delivered  possession  of  the  negro  to  her  father.    Of 

10 
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SmSSwi  cour8e>  "*  MM*  when  the  W*H tears  date,  or  at  the  time  of 

*  his  death,  some  years  after,  the  testator  had  no  interest  in  or 

▼  a  disposing  power  and  control  over  the  negro  in  question.  He 
devises  in  the  will  nothing  but  the  negro  to  the  defendant 
for  life,  with  remainder  to  her  children.  So  no  question  of 
election  arose,  and  the  executor  of  the  will  proves,  both  in 
the  case  in  Virginia  and  in  this  State,  affirmatively  that  the 
defendant  claimed  or  received  no  distribution  under  the  will. 
If  we  could  look  into  the  affidavits  made  by  the  complainants 
:n  the  case  in  Virginia  in  maintenance  of  their  own  claims,- 
which  we  are  satisfied  we  cannot,  still,  the  most  they  would 
establish  would  be  that  the  parol  gift  of  1804  was  to  the 
defendant  for  life,  with  remainder  to  the  complainants.  And 
then  by  the  law  both  of  Virginia  and  Tennessee  the  limita- 
tion in  remainder  in  the  case  of  a  parol  gift  of  a  slave  must 
be  held  to  be  valid,  and  the  absolute  title  would  vest  in  the 
donee  for  life,  to  whom  possession  was  delivered. 

So  we  are  of  opinion  that  the  decree  must  be  reversed 
and  the  bill  be  dismissed,  but  without  costs. 


HlNKLB  VS.  CtJRRIIf. 

A  garnishee  has  a  right  to  file  his  bill  of  discovery  against  a  plaintiff  in  an 
action  at  law  and  compel  him  to  say  whether  his  judgment  against  the  debtor 
has  not  been  satisfied  m  whole  or  in  part,  and  to  use  the  answer  so  obtained  a* 
evidence  in  the  motion  against  himself. 

It  is  not  necessary  mat  a  bill  of  discovery  should  set  out  particularly  the 
pleadings  in  a  cause  which  is  pending  at  law  so  as  to  show  what  precise  issue* 
are  made  by  the  parties.  It  is  sufficient  if  the  bill  so  describe  the  case  that 
the  court  of  chancery  can  see  that  an  appropriate  issue  may  be  made. 

Joseph  Hinkle,  a  citizen  of  Lincoln  county,  was  a  stock- 
holder in  the  Fayette viHe bank.  Robert  P.  Currin,  a  citizen 
of  Williamson  county,  obtained  a  judgment  against  the  in* 
stitution  for  the  sum  of  nine  hundred  and  ten  dollars  and  costs 
of  suit,  kji.fa.  issued  upon  this  judgment  to  the  sheriff  of 
Lincoln,  who  returned  that  he  could  find  no  property  whereon 
to  levy  it.     Hinkle  was  then  summoned  to  appear  before 
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CorriB. 


the  county  court  of  that  county  as  a  garnishee,  and  having  Nashvilm, 

appeared  and  being  examined,  a  judgment  was  entered  up " 

against  him  and  in  favor  of  Currin  for  the  amouqt  of  the  ° 
judgment  obtained  against  the  bank.  Hinkle  appealed  to 
the  circuit  court,  and  immediately  filed  this  bill  in  the  chan- 
cery court  at  Fayetteville,  setting  forth  the  above  facts  and 
charging  that  Currin  "had  been  paid  the  full  amount  of  his 
judgment;"  that  he  "had  believed  that  he  could  prove  this 
fact  by  a  witness,  but  that  now  he  did  not  know  that  he 
.  could;"  and  that  it  "was  important  in  the  defence  of  this  suit 
against  him  to  have  a  discovery  on  oath  from  the  plaintiff  at 
law  as  to  the  fact  of  the  payment  of  the  judgment;9'  and 
praying  that  Currin  might  be  compelled  to  answer  whether 
"he  had  hot  received  a  full  satisfaction  of  said  judgment,"  and 
if  he  had  not  "received  full  satisfaction,  whether  he  had  not 
received  part  satisfaction  thereof,  and  if  so,  how  much." 

Currin  demurred  to  this  bill,  and  the  cause  came  on  for 
hearing  at  the  August  term,  1839,  when  chancellor  Bramlett 
sustained  the  demurrer  and  dismissed  the  bill.  The  com- 
plainant appealed  to  thii  court 

Taul,  for  complainant 

J,  W.  Campbell,  toi  defendant 

Grass,  J.  delivered  the  opinion  of  the  court. 

This  is  a  bill  of  discovery  filed  by  the  complainant,  Hinkle, 
setting  forth,  that  in  1829  the  defendant  obtained  judgment 
against  the  Fayetteville  bank  for  nine  hundred  and  ten  dol- 
lars besides  costs;  that  an  execution  issued  upon  said  judg- 
ment; and  that  the  complainant  was  summoned,  as  a  garni- 
shee, to  the  county  court  of  Lincoln,  where  the  judgment  had 
been  rendered.  Having  appeared  and  been  examined,  the 
said  court,  at  the  October  term,  1835,  rendered  judgment 
against  him  for  nine  hundred  and  ten  dollars  and  thirty-six 
cents  and  costs;  from  which  judgment  he  appealed  to  the 
circuit  court,  where  the  cause  is  now  pending.  The  bill 
charges,  that  the  defendant  has  long  since  been  paid  the  full 
amount  of  his  judgment  against  the  bank,  though  complain- 
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Nashville,  ant  does  not  know  that  he  can  prove  such  payment  except 
-  by  the  defendant  himself.  He  prays  a  discovery  from  the 
defendant,  whether  he  has  not  received  satisfaction  for  his 
said  judgment  in  whole  or  in  part,  in  order  that  the  answer 
may  be  used  as  evidence  in  the  case  now  pending  in  the  cir- 
cuit court  against  complainant  as  garnishee.  To  this  bill  the 
defendant  demurred.  The  chancellor  allowed  the  demurrer, 
and  dismissed  the  bill.  We  think  the  court  erred  in  sustain* 
ing  this  demurrer. 

The  act  of  1811,  ch.  89,  sec.  1,  (C.  and  N.,  362,)  authori- 
zes a  creditor  who  has  obtained  a  judgment,  and  whose  debt- 
or has  no  property  sufficient  to  satisfy  the  execution,  to  sum- 
mon garnishees  in  the  same  manner  as  in  cases  of  abscond- 
ing debtors.  The  right  of  a  party  to  hold  a  garnishee  liable 
to  answer  depends  upon  the  existence  in  his  favor  of  an  un- 
satisfied judgment  against  his  debtor;  for,  if  it  be  satisfied, 
or  if  the  debtor  have  property  out  of  which  it  may  be  satis- 
fied, he  has  no  right  to  summon  a  garnishee.  If  the  judgment 
be  satisfied,  the  party  suing  out  the  garnishee  summons  has 
no  right  to  the  effects  of  the  debtor  in  the  hands  of  garnishee? 
and  surely  the  garnishee  may  resist  his  recovery  of  it  by 
pleading  the  matter  by  reason  of  which  his  right  to  a  re- 
covery is  barred.  It  is  argued  by  the  defendant's  counsel 
that  the  bill  does  not  allege  that  in  the  garnishee  case  there 
is  any  appropriate  issue  for  the  application  of  the  testfrnony 
the  bill  seeks  to  obtain. 

We  do  not  think  that  it  is  necessary  that  a  bill  of  discovery 
should  set  out  particularly  the  pleadings  in  the  cause  which 
is  pending  at  law  so  as  to  show  what  precise  issues  are  made 
by  the  parties;  it  is  enough  if  it  so  describe  the  case  that 
the  court  of  chancery  can  see  that  an  appropriate  issue  may 
be  made.  This  being  donue,  it  will  be  taken  for  granted  that 
such  issue  is  pending  or  will  be  formed  by  the  parties. 

Let  the  decree  be  reversed  and  the  demurrer  disallowed, 
and  the  cause  remanded  to  the  chancery  court  to  be  proceed- 
ed in. 
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Nashvtll*, 

T  t,      ti  December,  1839. 

Johnson  vs.  Planters  Bank.  

Johnson 
v 
The  statute  of  5  George  I,  is  in  force  in  Tennessee,  and  after  verdict  no  Plantere  Bank, 
judgment  can  be  arrested  from  any  variance  in  the  declaration  from  the  writ 
either  in  form  or  in  substance. 

On  the  25th  day  of  June,  1839,  the  Planters  Bank  of  Ten- 
nessee issued  a  writ,  returnable  to  the  circuit  court  of  Wil- 
liamson county,  against  David  Johnson,  John  Ray  and  Henry 
it.  W.  Hill,  summoning  them  to  appear  before  the  said  court 
at  its  July  term,  "to  answer  the  president  and  directors  of 
the  Planters  Bank  of  a  plea  of  trespass  on  the  case  to  their 
damage  two  thousand  five  hundred  dollars."  H.  R.  W.  Hill 
acknowledged  service  of  the  summons.  It  was  executed 
upon  Johnson,  and  returned  not  found  as  to  Ray.  The  plain- 
tiff entered  a  note  prosequi  as  to  Ray  and  filed  a  declaration 
in  the  form  of  an  action  of  debt  against  Hill  and  Johnson  at 
the  July  term,  1839,  alleging  that  David  Johnson,  on  the  25th 
day  of  April,  1838,  executed  two  several  obligations,  each 
for  one  thousand  dollars,  by  which  he  bound  himself  to  pay 
said  sums  of  money  to  John  Ray  at  the  Planters  Bank,  the 
one  nine  months  aftQr  date  and  the  other  twelve;  that  Ray 
endorsed  and  delivered  these  obligations  to  H.  R.  W.  Hill 
&  Co.  and  H.  R.  W.  Hill  &  Co.  endorsed  them  and  delivered 
them  over  to  the  Planters  Bank;  and  that  at  the  maturity 
thereof  they  were  protested  for  non-payment.  Hill  made  no 
defence,  and  judgment  was  entered  against  him.  by  nildicifr 
On  the  record  are  the  following  words:  "Payment  and  set  off; 
Campbell  for  Johnson.  Replications  and  issues;  Foster  and 
Fogg." 

On  Thursday,  the  14th  day  of  November,  1839,  David 
Johnson,  by  his  attorney,. "moved  the  court  for  leave  to  with- 
draw the  words  "payment  and  set  off"  filed  in  this  cause  as 
pleas.  This  motion  was  overruled,  and  on  the  20th  Nbvem* 
ber  a  verdict  was  rendered  by  a  jury  upon  the  issues  joined 
for  the  sum  of  two  thousand  dollars  debt,  and  eighty-seven 
dollars  and  thirty-two  cents  damages.  A  motion  was  then 
made  to  arrest  the  judgment  of  the  court.  This  motion  was 
also  overruled  and  judgment  rendered  in  conformity  with  tho 
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Nashville,  verdict)  and  an  appeal  in  nature  of  a  writ  of  error  taken  to 
r*      *  the  supreme  court  by  Johnson  alone  by  virtue  of  the  pro- 
visions of  the  act  of  1827,  ch.  52. 


Johnson 

v 

Planten  Bank 


J.  W.  Gampbdl,  for  plaintiff  in  error.  1 .  The  court  below 
erred  in  not  permitting  the  defendant  to  withdraw  the  words 
"payment  and  set  off/9  filed  as  pleas.  They  were  nullities 
and  should  have  been  withdrawn  upon  the  application  of  the 
party  presenting  them  in  lieu  of  pleas.    6  Yer.  314. 

2.  The  writ  is  in  case,  the  declaration  in  debt  The  dec- 
laration here  varies  from  the  writ  not  in  form  only  but  in 
substance.  The  declaration  changes  "the  nature  of  the  ac- 
tion," contrary  to  the  provisions  of  the  act  of  1809,  ch.  49, 
Nich.  and  Gar.  88.  This  statute  does  not  permit  the  plaintiff 
to  substitute  debt  for  case,  or  covenant  for  debt  at  his  option. 
He  cannot  change  the  character  of  his  action  indicated  by 
his  writ.  This  objection  is  fatal  on  motion  in  arrest  of  judg- 
ment or  upon  error.  Stamps  vs.  Graves,  4  Hawks,  102;  Her- 
ring vs.  Glisjon,  2  Dev.  156.  These  decisions  are  in  accord- 
ance with  the  common  law.  1  Lord  Ray.  4: 1  Sanders,  317, 
note  3:  7  Term  Rep.  299:  2  Wilson,  395:  Tidd's  Practice, 
103, 124,  93, 301,  77,  80.  This  is  a  material  variance  and 
therefore  not  cured  by  a  verdict.  6  Com.  Dig.  44:  Croke 
Eliz.  185,  823, 330, 622: 1  Tidd,  102.  Though  it  may  be  in. 
sisted  that  this  court  has  decided  that  appearance  cures  want 
of  process,  yet  the  doctrine  is  well  settled  in  England  that 
"if  there  is  a  vicious  original  on  file,  the  court  will  not  pre- 
sume a  good  one;  though  had  there  been  none,"  the  defend- 
ant appearing,  "the  court  would  have  presumed  one  and  a 
good  one."    1  San.  517. 

F.  B.  Fogg,  for  defendant  in  error.  Appearance  and  plead- 
ing over  cure  defects  of  process.  3  Hay.  203:  5  Yer.  104:  3 
Hay.  44:  Garland  vs.  Chattleand  Ckugh,  12  Johnson  430: 12 
Peters,  300: 2  Wheaton,  45.  A  variance  between  the  writ  and 
declaration  is  pleadable  in  abatement  only.  1 1  Wheaton.  The 
statute  of  5  George  I,  provides  that  "after  verdict  judgment 
shall  not  be  stayed  or  reversed  for  any  defect  or  fault,  wheth- 
er in  form  or  in  substance,  in  any  bill,  writ,  original  or  judi- 
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cial,  or  for  any  variance  in  such  writs  from  the  declaration  Nashville, 
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or  other  proceedings."    This  is  a  statute  of  fcoffails  in  force : 

here  and  in  North  Carolina.    Act  of  1794,  ch.  1:  4  Dev.  35,         ▼ 
Westvs.Rutledge.  h—*- 

Gbebn,  J.  delivered  the  opinion  of  the  court. 

The  only  question  in  this  case  arises  upon  a  motion  in 
arrest  of  judgment  for  a  variance  between  the  writ  and  dec- 
laration. The  writ  is  in  case,  and  the  declaration  in  deflt 
The  defendant  pleaded  over  to  the  declaration,  upon  which 
issue  was  joined,  and  there  was  a  verdict  for  the  plaintiff. 
By  an  act  of  1794,  ch.  1,  aH  the  statutes  of  Great  Bri- 
tain for  the  amendment  of  the  law  commonly  called  statutes 
of  feofiails,  and  which  theretofore  had  been  in  force  in  North 
Carolina,  are  declared  to  be  in  full  force.  The  statute  5 
George  I,  ch.  13,  (5th  vol.  Brit  Stat.  43,)  declares  that  no  judg- 
ment shall  be  "stayed  or  reversed  for  any  defect  or  fault, 
either  in  form  or  substance,  in  any  bill,  writ,  originial  or  ju-  _ 
dicial,  or  for  any  variance  in  such  writs  'from  the  declaration 
or  other  proceedings."  In  the  case  of  West  vs.  Rutledgei  4 
Dev.  31,  the  supreme  court  of  North  Carolina  enter  into  a 
lull  examination  of  the  history  of  their  legislation  upon  this 
subject,  and  came  to  a  most  satisfactory  conclusion  that  this 
statute  had  always  been  in  force  there.  It  follows  as  a  con- 
sequence that,  by  force  of  the  act  of  1794  above  referred 
to,  this  act  of  5  George  I,  is  in  force  here.  But  it  is  insist- 
ed that  this  statute  is  limited  in  its  operation  by  the  act  1809, 
ch.  49,  sec.  21,  to  cure  a  variance  of  form  only;  for  by  the 
latter  act,  it  is  provided  that  no  amendment  shall  be  allowed 
whereby  the  nature  of  the  action  shall  be  changed.  Hence 
it  is  inferred  that  as  this  writ  was  not  amendable  by  the  act 
of  1809,  the  variance  cannot  be  cured  by  the  act  of  5  George 
I.  It  is  true,  (his  writ  could  not  have  been  amended  so  as  to 
change  the  nature  of  the  actiop,  and  had  the  defendants  in  the 
court  below  pleaded  in  abatement  they  would  have  defeated 
the  plaintiff's  action.  But  they  chose  to  plead  to  the  decla- 
ration in  bar,  and  to  have  a  trial  of  the  cause  upon  its  merits. 
Having  done  so,  and  a  verdict  having  been  found  against 
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—  that  the  statute  of  5  George  I,  may  have  its  full  operation 

vv  without  at  all  conflicting  with  the  act  of  1S09.  The  plain- 
tiffs in  error  rely  on  the  case  of  Stamp  vs.  Graves,  4  Hawks' 
Rep.  102,  and  the  case  of  Herring  vs.  Glisson,  2  Dev.  156, 
as  being  opposed  to  and  of  more  authority  than  the  case  of 
West  vs.  Rutledge,  4  Dev.  41.  It  is  sufficient  to  say,  that 
in  the  latter  case  the  court  reviews  the  decisions  in  the  two 
former  cases,  and  upon  the  most  unanswerable  reasons, over-, 
rules  them;  those  casees  are  therefore  to  be  regarded  as  of 
no  weight  whatever.  We  conclude  therefore  that  the  stat- 
ute 5  George  I,  is  in  force,  and  that  after  verdict  no  judg- 
ment can  be  reversed  for  any  variance  in  the  writ  from  the 
declaration  either  in  form  or  substance. 
Let  the  judgment  be  affirmed. 


Parker  and  Collier  vs.  Swan. 

A  judgment  entered  up  by  a  justice  of  the  peace  in  the  following  word&, 
"judgment  in  favor  of  the  plaintiff  for  sixty-one  dollars  and  eighty-three  cents 
and  coats,"  is  a  valid  judgment  in  conformity  with  the  warrant  -and  against  aH 
the  defendants  therein  named. 

A  description  of  land  in  a  levy  in  these  weirds,  "seventy  acres  of  land  be- 
longing to  John  Doak  lying  on  the  waters  of  Stone's  river,"  is  sufficient;  the 
title  does  not  rest  on  the  description  in  the  levy;  all  that  is  necessary  in  the  levy 
is  some  general  description  that  will  by  reasonable  intendment  connect  it  with 
the  sale  and  deed* 

Where  land  is  levied  on  by  a  constable  and  sold  by  order  of  court  the  title  of 
the  purchaser  relates  tome  time  of  the  levy  made  by  the  constable. 

.  Moses  Swan  instituted  this  action  of  ejectment  in  the  cir- 
cuit court  of  Rutherford  county  against  Parker  and  Collier, 
and  at  the  July  term,  1839,  the  cause  was  submitted  to  a  ju- 
ry under  the  charge  of  the  honorable  A.  J.  Marchbanks.  A 
verdict  was  rendered  in  favo/  of  the  plaintiff  for  seventy 
acres  of  land.  A  motion  was  made  to  set  aside  the  verdict 
but  overruled,  and  a  judgment  rendered  in  conformity  there- 
with.   The  defendants. appealed  in  error  to  this  court. 


Parker 

v 
Swan. 
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Ready,  for  plarotifk  in  error, contended:  I.  ThattheJudg-,^^rILLBA 
ments  ander  which  this  land  was  sold  were  void  for  uncer-  - 
tainty.  A  warrant  is  issued  against  Blakely,  Ashbrooks  and 
Doak,  and  executed  upon  them;  the  justice  endorses  upon  the 
warrant,  "Judgment  in  favor  of  the  plaintiff  for  sixty-one 
dollars  and  eighty-three  cents  and  costs.*  Against  whom  is 
this  judgment  rendered?  Will  it  be  answered  that  it  is 
against  ail  three  persons  named  in  the  warrant?  True  it  may 
have  been;  but  it  is  equally  true  it  may  have  been  against 
Blakely  only,  or  against  any  one  of  the  defendants  named 
in  the  warrant  The  endorsement  made  on  the  warrant 
would  apply  as  well  to  a  judgment  against  Blakely  as  to  a 
judgment  against  all  of  the  defendants.  It  would  be  as  much 
a  judgment  in  favor  of  the  plaintiff  if  against  one  as  against 
all,  and  the  justice's  endorsement  would  be  as  true  in  one 
case  as  the  other;  to  resort  to  a  presumption  to  sustain  a 
judgment  would  be  carrying  the  doctrine  of  presumptions 
further  than  in  his  opinion  it  had  been  hitherto  carried.  If 
we  coutd  assume  the  fact  to  be,  that  in  suits  by  warrant 
against  several  defendants,  in  which  judgment  is  rendered  in 
favor  of  the  plaintiff,  judgment  is  always  rendered  against 
all  of  the  defendants,  then  we  could  know  with  certainty 
that  the  justice  of  the  peace  did  render  a  judgment  against 
Doak.  This,  however,  would  be  the  assumption  of  a  fact  to 
be  true  which  We  know  to  be  untrue.  This  judgment  is 
therefore  void  for  uncertainty;  and  if  void,  the  purchaser 
could  take  tfo  title  by  his,  purchase. 

2.  The  levy  contains  no  sufficient  description  of  the  land  and 
is  bad  for  its  vagueness  and  uncertainty.  It  shows  that  there 
was  seventy  acres  belonging  to  Doak  levied  on,  and  that  it 
laid  on  the  waters  of  Stone's  river,  but  in  what  county  or 
civil  district  or  by  whose  land  it  is  bounded  doe9  not  appear. 
In  Pound  vs.  Puller? s  lessee,  judge  White  dwells  with  much 
force  upon  the  dangerous  consequences  flowing  from  sustain* 
tag  such  vague  levies.  See  3  Yer.  338.  There  is  no  proof  in- 
troduced to  render  this  levy  certain;  it  cannot  therefore  sus- 
tain the  subsequent  sale. 

3.  The  circuit  judge  charged  the  jury  that  the  title  of  the 
purchaser  related  to  the  date  of  the  levy  bv  the  constable- 

11 


Swan* 
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Nashville,  This  was  error.    The  lien  can  only  operate  from  the  judg- 
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ment  of  condemnation.     I  his  question  is  to  some  extent  a 

v  new  one  in  our  courts,  and  in  settling  it  the  court  should  look 
at  the  policy  of  our  law  on  all  subjects  connected  with  the 
sale,  transfer  and  divestiture  of  title  to  lands.  It  is  a  favor- 
ite object  with  our  laws  to  protect  the  rights  of  bona  fide 
purchasers  against  prior  sales,  liens,  &c.  Such  was  the  sole 
object  of  our  registration  acts  of  1831  and  1833.  The  7th 
and  Sth  sections  of  the  statute  of  1831  changes  in  a  great 
degree  the  law  in  regard  to  the  lien  of  judgments  on  lands 
for  the  protection  of  bona  fide  creditors  without  notice  of 
such  judgments.  The  same  policy  carried  out  will  decide 
the  question  as  to  the  lien  of  the  levy  in  favor  of  the  plain- 
tiffs in  error;  the  adoption  of  a  different  rule  will  open  the 
door  for  the  commission  of  innumerable  frauds.  The  pro- 
ceedings of  justices  of  the  peace  are  not  matters  of  record, 
nor  are  the  proceedings  of  a  constable  acting  upon  process 
issued  by  them,  nor  are  persons  bound  by  law  to  be  cogni- 
zant of  them.  Are  we  to  be  told  then  that  the  levy  of  a 
justice's  execution  defeats  a  purchaser  without  notice  by  its 
lien?  The  rule  in  regard  to  personal  property  is  different  for 
a  good  reason;  the  officer  at  the  time  of  the  levy  seizes  the 
property,  and  the  levy  vests  the  right  to  the  possession  in  the 
officer.  There  is  no  danger  of  imposition  then  being  prac- 
tised on  innocent  purchasers.  He  contended  that  the  lien 
should  operate  from  the  date  of  the  judgment  of  condemna- 
tion" and  not  before.  The  cases  of  EUar  vs.  Ray,  2  Hawks,, 
568,  and  Lash  vs.  Gibson,  1  Murphy,  266,  were  cases  of  con- 
flict between  creditors,  in  which  the  law  would  give  the  pref* 
erence  to  the  most  vigilant.    They  do  not  apply  to  this  case, 

Keeble,  for  defendant,  cited  Simmons,  vs.  Ward,  6  Yeiger, 
521:  Stinson's  lessee  vs.  Russell,  2  Ten.  44:  Campbell  vs. 
Lush,  el  al.4  Hay.  60:  Darby's  lessee  vs.  Russell  and  Hicks, 
5  Hay.  139, 142:  Overton  vs.  Perkins,  el  al.  Mar.  and  Yerg. 
367:  Mitchell  vs.  Life,  8  Yerger,  183:  Porter's  lessee  vs. 
Cocke,  Peck,  39:  Lash  vs.  Gibson,  1  Murphy's  N.  C.  Rep. 
266:  2  Hawks,  268. 


bP  THE  STATS  OF   TENNESSEE.  83 

Green,  J.  delivered  the  opinion  of  the  court.  Nashville, 

r  December,  1839. 

This  action  of  ejectment  was  brought  by  the  defendant  in        a rver 


error  to  recover  a  tract  of  land  which  he  claims  by  virtue  of 
sheriff's  deed,  reciting  that  the  same  had  been  levied  on  and 
sold  as  the  property  of  John  Doak.  The  record  of  the  judg- 
ment under  which  the  sale  was  made  shows,  that  on  the  6th 
of  May,  1830,  two  suits  were  commenced  by  warrant  before 
a  justice  of  the  peace,  wherein  Moses  Swan  was  plaintiff, 
and  William  Blakely,  Moses  Ashbrooksand  John  Doak  were 
defendants.  The  warrants  were  executed  and  returned  to 
the  justice  of  the  peace,  who  rendered  judgment  for  the 
plaintiffs,  endorsing  it  on  the  warrants  in  the  following  words: 
"May  7th,  1830:  Judgment  in  favor  of  the  plaintiff  for  six- 
ty-one dollars  and  eighty-three  cents  and  costs;"  execution 
was  issued  by  the  justice  and  was  levied  on  the  land  in  dis- 
•  pute  the  12th  of  May,  1830,  and  at  May  term  of  the  county 
court  of  Rutherford  an  order  of  sale  was  made,  a  venditioni 
exponas  issued,  the  seventy  acre  tract  of  land  was  sold  to 
Swan,  and  a  deed,  dated  5th  April,  1831,  was  executed  to 
him  by  the  sheriff,  which  was  duly  acknowledged,  and  on 
the  21st  of  April,  1831,  was  registered  according  to  law. 
The  endorsement  of  the  levy  of  the  justice's  execution  upon 
this  tract  of  land  is  in  these  words:  "Levied  on  the  right,  title, 
claim  and  interest  that  John  Doak  has  in  and  to  seventy  acres 
of  land  lying  on  the  waters  of  the  west  fork  of  Stone's  river; 
no  personal  property  to  be  found."  The  defendants  claimed 
title  by  virtue  of  a  deed  from  Doak  to  Isaac  Killough forone 
hundred  and  forty-eight  acres,  and  by  mesne  conveyance 
from  him.  The  deed  from  Doak  to  Killough  is  dated  5th 
May,  1830,  and  registered  15th  July,  1830. 

1.  It  is  contended,  in  the  first  place,  that  the  justice's  judg- 
ment is  void  for  uncertainty.  The  words  written  on  the 
warrant,  "Judgment  in  favor  of  the  plaintiff  for  sixty-one 
dollars  and  eighty-three  cents  and  costs,"  constitute  certain- 
ly a  very  brief  record  of  the  determination  of  the  case.  But 
the  plain  meaning  is  that  the  judgment  is  rendered  against 
all  the  defendants.  If  it  had  been  against  one  only  and  in 
favor  of  the  rest,  it  would  not  have  been  true  that  judgment 
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Nashville,  had*been  given  in  favor  of  the  plaintiff  in  the  whole  case, 

?ece"  r> '  for  it  would  have  been  in  part  against  him.     We  think  there 

is  reasonable  certainty  in  the  judgment;  and  to  require  more 
of  these  inferior  tribunals  would  be  to  defeat  entirely  their 
jurisdiction. 

2.  It  is  next  insisted  that  the  levy  contains  no  sufficient 
description  of  the  land,  and.  that  the  sale  therefore  was  with* 
out  authority  and  void.  It  is  certainly  true  that  the  descrip- 
tion given  in  the  levy  is  somewhat  vague;  it  is  only  described 
as  "John  Doak's  seventy  acres  of  land,  on  the  waters  of  the 
west  fork  of  Stone's  river."  In  the  case  of  Vance  vs.  WTNai- 
$yt  3  Yerg.  177,  however,  the  levy  was  not  more  certain, 
and  the  court  held  it  to  be  sufficient.  The  title  does  not  rest 
upon  the  description  in  the  levy,  but  the  depd  follows  and 
defines  its  locality  with  sufficient  precision.  All  fhat  is  ne- 
cessary in  the  levy  is  some  general  description  that  will,  by 
reasonable  intendment,  connect  it  with  the  sale  and  deed,  so. 
that  a  tract  of  land  different  from  the  one  levied  on  may  not 
be  sold  and  conveyed.  This,  we  think,  is  given  in  the  levy 
before  us. 

3.  It  is  contended  the  court  erred  in  telling  the  jury  that 
the  plaintiff's  title  related  to  the  levy  by  the  constable  up- 
on the  land,  and  was  not  limited  to .  the  date  of  the  deed 
or  to  the. order  of  sale  by  the  court.  .The  case  of  Lash  vs. 
Gibson*  1  Murphy's  Rep.  266,  and  Ellar  vs.  Ray,  2  Hawks, 
568,  sustain  the  opinion  of  the  court. below,  and  we  think 
proper  to  follow  those  cases. 

l#et  the  judgment  be  affirmed. 
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Nashvulle, 


Bledsoe  vs.  Chouning. 


December,  18)9. 
Bledsoe 


Where  a  plea  is  bad,  and  the  issue  is  thereby  rendered  immaterial,  k  is  well      chotuiutg . 
settled  that  a  repleader  will  not  be  awarded  at  the  instance  and  in  favor  of  the 
party  who  commit*  the  tint,  fault  by  pleading  a  bad  plea. 

On  the  1st  day  of  Fehruary,  1838,  Benjamin  J.  Bledsoe 
instituted  an  action  of  trespass  on  the  case  in  the  circuit  court 
of  Overton  county  against  William  Chouning,  and  at  the 
June  term  following  the  plaintiff  filed  his  declaration  in  the 
following  words: 

"Benjamin  J.  Bledsoe,  by  attorney,  complains  of  William 
Chouning,  summoned  to  answer  him  of  a  plea  of  trespass 
on  the  case  to  his  damage,  <fec.  for  that  on  the  17th  day  of 
January,  1838,  in  the  county  of  Overton,  The  defendant,  by 
the  description* of  "William  Chouning^**  by  a  written  agree- 
ment signed  by  him,  of  that  date,  which  Is  now  here  shown 
\o  the  court,  acknowledged  that  he  had  received  from  the 
plaintiff  by  description,  B.  J.  Bledsoe,  one  hundred  dollars, 
which  the  defendant  promised  to  lay  out  for  tobacco  for  the 
use  of  the  plaintiff,  or  that  he,  the  said  defendant,  would  re- 
turn the  said  one  hundred  dollars  to  the  plaintiff.  Now  the 
plaintiff  avers  that  the  defendant,  not  regarding  the  promise 
made  by  him  as  aforesaid,  did  not  lay  out  said  one  hundred 
dollars  in  tobacco  for  the  use  of  the  plaintiff,  nor  return  the 
^id  one  hundred  dollars  to  the  plaintiff,"  (fee. 

The  defendant  filed  his  plea  in  words  as  follows:  "The  de- 
fendant comes,  &c.  anddefends  the  wrong  and  injury,  when, 
<fec.  and  craves  oyer  of  the  writing  in  said  declaration  men- 
tioned, which  is  read  to  him  in  the  words  and  figures  follow- 
ing, to  wit: 

"Received  of  &  J.  Bledsoe  one  hundred  dollars,  with  which 
I  promise  to  buy  tobacco  or  return  the  same  to  him. 

"January  17. 1838.  "  Wm.  Chouning,'' 

Which  being  read  and  heard,  the  defendant  says  the  plain* 
tiff  his  action  ought  not  to  have  and  maintain,  because  he 
says  he  did  buy  tobacco  with  the  said  one  hundred  dollars, 
and  this  he  is  ready  to  verify.  Tcrnsy." 

"Replication  and  issue.  Cvhum" 
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Nashvillk,      A  jury  found  this  issue  at  the  June  term  aforesaid  in  favor 

— - — - "  of  the  plaintiff,  and  assessed  his  damages  to  one  hundred 

%ao°      and  eight  dollars  and  seventy-five  cents, 
ciionning.         ^  motion  was  made  to  arrest  the  judgment,  which  was 
overruled,  and  judgment  rendered  in  conformity  with  the 
verdict.    There  was  an  appeal  from  this  judgment  in  the  na- 
ture of  a  writ  of  error  to  the  supreme  court. 

Turney,  for  the  plaintiff  in  error,  contended  that  the  plea 
filed  in  this  case  was  bad,  that  there  was  no  issue  for  the  jury 
to  pass  upon,  and  that  a  repleader  should  be  awarded. 

Cullom,  for  the  defendant  in  error,  insisted  that  the  plea 
made  a  material  averment,  to  wit,  the  performance  of  one  of 
the  alternatives  stipulated  to  be  performed.  If  the  averment 
in  this  plea  was  true,  it  would  have  constituted  a  good  de- 
fence to  the  action.  This  form  of  pleading  conforms  to  the 
ancient  mode.  1  Chitty's  PI.  464.  If  the  plea  be  regarded 
at  this  day  as  informal,  it  is  not  immaterial;  it  contains  mat- 
ters of  substance  responsive  to  a  material  allegation  in  the 
declaration,  and  is  good  after  verdict.  1  Chitty's  PI.  474, 
631. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  defendant  in  error  sued  the  plaintiff  in  error  in  an 
action  of  assumpsit,  and  declared  upon  the  following  Mai- 
ling, to  wit:  % 

"Received  of  B.  J.  Bledsoe  one  hundred  dollars,  which  I 
promise  to  buy  tobacco  with  or  return  to  him. 

*  January  17, 1838.  Wm.  Chouning." 

This  writing,  the  declaration  averred,  purported  that  the 
defendant  below  was  to  buy  the  tobacco  for  the  use  and  ben- 
efit of  the  plaintiff,  or  to  return  the  money  to  him,  and  the 
breach  assigned  was,  that  the  defendant  had  neither  bought 
tobacco  with  the  sum  in  question  for  the  use  and  benefit  of 
the  plaintiff,  nor  had  he  returned  the  money  to  the  plaintiff. 
The  defendant  craved  oyer  of  the  writing  and  pleaded  in 
bar  of  the  action  "that  he  did  well  and  truly  buy  tobacco 
with  the  said  one  hundred  dollars.9'  This  was  the  only  plea; 
issue  was  joined  upon  it,  and  a  verdict  was  found  for  the 
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plaintiff.    The  defendant  moved  in  arrest  of  judgment,  &hich  ^Unroug, 

motion  was  overruled  by  the  court,  and  judgment  rendered 

for  the  plaintiff;  to  reverse  which  the  defendant  below  has  v 
prosecuted  his  writ  of  error  to  this  court*  And  here  the  ^"^"fr 
error  insisted  on  in  argument  is,  that  the  issue  joined  between 
the  parties  was  an  immaterial  one,  and  that  final  judgment  * 
should  not  have  been  rendered  upon  the  finding  of  the  jury, 
but  that  a  repleader  should  have  been  awarded.  It  is  not 
necessary  to  enquire  whether,  as  the  plea  is  in  the  words  of 
the  written  undertaking,  it  is  not  to  be  understood  as  aver. 
ting  the  performance  of  that  which  the  sense  and  meaning 
of  the  undertaking  imposed  upon  the  defendant  as  a  duty* 
Let  it  be  taken,  as  insisted  on  by  the  defendant  below,  that 
his  plea  is  bad  and  the  issue  immaterial;  it  is  well  settled  that 
a  repleader  is  not  grantable  in  favor  of  the  person  who  made 
the  first  fault  in  pleading.  See  Tidd's  Prac.  834:  see  also 
Staple  vs.  Hayd&i,  2  Salk.  569:  6  Mod.  1:  2  Ld.  Ray.  922: 
2  Saun.  Rep.  319,  note  6.  In  the  case  of  Bennet  vs.  Holbeck, 
2  Saun.  319,  where  it  was  ruled  that  the  issue  was  aided 
by  the  finding,  it  is  said  "that  if  the  issue  had  not  been  so 
aided  the  plaintiff  would  have  been  entitled  to  judgment, 
because  his  declaration  was  not  answered;  for  as  the  plain- 
tiff's declaration  must  have  all  essentials  necessary  to  support 
the  action,  so  the  defendant's  plea  must  be  issuably  good;  and 
if  the  gist  of  the  plea  is  bad  it  cannot  be  cured  by  a  verdict 
found  for  the  defendant,  but  if  it  be  found  for  the  plaintiff 
•fte  shall  have  judgment  either  for  the  badness  or  falsehood 
of  the  plea.*  If  in  this  case  then  the  plea  were  essentially 
bad,  as  the  party  pleading  it  insists  it  is,  and  also  found  by 
the  jury  not  to  be  true,  the  defendant  under  such  circum- 
stances was  not  entitled  to  the  award  of  a  repleader  in  his 
favor,  but  the  plaintiff'  was  entitled  to  judgment,  which  hav- 
ing been  rendered  in  his  favor,  is  now  here  affirmed. 
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Nashville, 

December,  1839.  PaBBIMI   *   ol.  VS.    GbaY. 

Parrish 

Grav  ^'  ^*  M'Kinney,  the  security  of  Poison  in  a  bond  executed  to  Gray,  gave 

Gray  a  notice  in  the  following  words:  "I  wish  yon  to  collect  the  debt  off  of 

Poison  wherein  lam  security.    1st  February,  1838.    A.  F.  M'Kinney:''  Held 

*  that  this  was  not  such  a  requisition ' 'forthwith  to  put  die  bond  in  suit,"  as  would 

discharge  M 'Kinney  in  the  event  that  Gray  did  not  put  the  bond  in  suit, 

William  Gray  instituted  an  action  of  debt  in  the  circuit 
court  of  Williamson  county  on  the  19th  day  of  April,  1888, 
against  Joseph  D.  Poison,  Charles  D.  Parrish,  Alexander  F. 
M'Kinney  and  Benjamin  F.  Tappan,  upon  a  bill  single.  Pol- 
son  was  the  principal  and  the  others  were  his  securities. 
Poison  pleaded  "  payment  and  set  off,*'  and  a  verdict  atod 
judgment  were  rendered  against  him,  from  which  there  was 
no  appeal.  The  other  defendants  pleaded  separate  pleas, 
each  resulting  in  an*  issue  upon  the  question  whether  the  de- 
fendants had  given  the  plaintiff  such  notion  to  institute  suit 
upon  the  bond  as  is  required  by  the  act  of  1801  to  discharge 
him  therefrom.  At  the  March  term,  1859,  these  issues  wem 
submitted  to  a  jury.  The  plaintiff  introduced  and  read  to 
the  jury  an  obligation  for  four  hundred  and  fifty  dollars,  exe- 
cuted by  Joseph  D.  Poison,  Charles  D.  Parrish,  Alexander  F. 
M'Kinney  and  Benjamin  S.  Tappan,  due  the  29th  of  Janu- 
ary, 1839. 

The  defendants  proved  that  on  the  1st  day  of  February, 
1838,  A.  F.  M'Kinney  sent  a  notice  to  the  plaintiff  in  the  fol- 
lowing words: 

••Mr.  Wm.  Gray:  I  wish  you  to'collect  the  debt  off  of  Pol- 
son  wherein  I  am  security. 

••1st  February,  1838.  A.  F.  WKnmn." 

No  pprson  knew  of  the  delivery  of  this  notice  but  the  wit- 
ness who  carried  it.  He  told  plaintiff  he  had  better' go  and 
see  Poison  as  Poison  had  just  won  five  hundred  dollars  on  a 
horse  race,  to  which  plaintiff  replied  that  it  was  hardly  worth 
while  to  see  Poison  on  the  subject.  Poison  was  insolvent- 
Defendants  further  proved  that  plaintiff  told  the  witness  in 
October,  1838,  that  M'Kinney  had  given  him  notice  to  col- 
lect the  debt  or  bring  suit  on  the  obligation;  witness  could  not 
recollect  the  words  used;  and  that  he,  plaintiff,  went  to  town 
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for  the  purpose  of  instituting  suit  in  due  time,  but  that  he  Nashville, 

_  _  1    •         *  •  December.  1839. 

was  prevented  from  so  doing  by  an  agreement  on  the  part 

of  Tappan  to  pay  the  money  or  confess  judgment  on  the  ob-  *V 
ligation  at  March  term,  1838,  if  plaintiff  would  not  sue  on  °ray' 
it.  Defendants  proved  by  another  witness  that  plaintiff  sta- 
ted that  M 'Kinney  had  given  him  notice  to  bring  suit  on  the 
obligation  now  in  suit  This  was  just  before  March  term, 
1838.  At  the  March  term,  1838, Tappan  declined  paying  the 
money  or  confessing  judgment,  inconsequence  of  a  determi- 
nation on  the  part  of  his  securities  to  resist  judgments  over 
against  them,  and  in  consequence  of  a  discovery  of  the  no- 
tice given  by  M'Kinney.  The  court  charged  the  jury  that 
the  notice  necessary  to  discharge  a  security  from  his  obliga- 
tion to  pay  the  debts  of  his  principal  must  be  such  as  the 
statute  requires;  that  if  the  words  used  in  the  notice  be  am- 
biguous, they  are  to  be  taken  most  strongly  against  the  party 
giving  the  notice;  and  if  M'Kinney  intended,  by  the  notice 
given  in  this  case,  to  instruct  the  plaintiff  to  make  a  private 
application  to  Poison  for  the  money  he  had  won  at  the  horse 
tace,  it  would  not  be  such  a  notice  as  the  statute  required. 
The  jury  found  &  verdiet  against  all  the  defendants  for 
four  hundred  and  fifty  dollars  debt,  and  thirty-two  dollars 
damages-  A  motion  for  a  new  trial  was  made  and  over- 
ruled, and  judgment  rendered  in  accordance  with  the  verdict; 
from  which  there  was  an  appeal  in  the  nature  of  a  writ  of 
error  to  the  supreme  court    - 

Alexander,  Campbell  and  Marshall,  for  plaintiffs  in  error. 

H.  C.  Foster,  for  defendant 

Greek,  J.  delivered  the  opinion  of  the  court. 

This  action  is  founded  upon  a  bill  single,  executed  by  Jo- 
seph D.  Poison,  O.  D.  Parrish,  Alexander  F.  M'Kinney  and 
B.  S.  Tappan  to  the  plaintiff,  for  four  hundred  and  fifty  dol- 
lars. Parrish,  M'Kinney  and  Tappan  were  the  securities  of 
their  co-defendant,  Poison,  and  the  only  question  in  the  case 
is,  whether  the  plaintiff  received  notice  to  sue  from  the  seen* 
rities,  or  either  of  them,  and  neglected  for  more  thai!  thirty 
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Nashville,  days  thereafter  to  bring  suit,  whereby  they  are  discharged 

Pecember,1839.  fay  ^  provigions  pf  th?  ^  of  XgQ^  ch.  18>  sea  1,  (C.  and 

BOvycri  Nich.657.)  The  notice  which  was  s$nt  to  the  plaintiff  by 
Pratt.  M'Kinney,  one  of  the  securities,  is  as  follows:  "Mr.  Win. 
Gray:  I  wish  you  to  collect  the  debt  off  of  Poison  wherein 
I  am  security.  1st  February,  1838.  A,  F.  M'Kinney," 
The  court  told  the  jury  that  this  was  not  such  a  notice  as 
the  statute  requires. 

We  think  the  opinion  of  the  circuit  judg?  correct.  The 
statute  says  it  shall  be  lawful  for  any  security  to  any  bond, 
&c.  to  require,  by  notice  in  writing,  of  the  creditor  forthwith 
to  put  the  bond,  &c.  in  suit,  and  unless  "the  creditor  sq  re- 
quired to  put  such  bond,  &c."  in  suit,  shall  within  thirty  days 
thereafter  commence  an  action  on  such  bond,  &e.  be  shall 
forfeit  the  right  to  demand  of  th?  security  the  amount  due 
by  such  bond,  &c." 

The  notice  before  us  in  this  case  does  not  require  the  cre- 
ditor to  put  the  bond  in  suit,  but  simply  expresses  a  wish  that 
he  would  "collect"  the  debt.  That  the  request  to  collect  is 
not  a  requisition  to  sue  is  evident;  and  a  party  who  seeks  to 
be  released  from  his  written  voluntary  obligation  tp  pay  mo- 
ney by  the  mere  force  of  the  statute  in  his  favor,  must  show 
that  he  has  complied  with  the  statute  on  his  part.  This  is 
not  done  in  this  case,  and  we  therefore  affirm  the  judgment. 


Boyeks  vs.  Pratt. 


If  a  party  to  a  suit  receive  the  word  "replication"  for  a  replication,  it  shall 
be  held  as  a  replication  suitable  to  the  defence  made. 

No  man  is  bound  to  know  the  by-laws  of  an  academy  or  to  take  notice  of 
the  existence  of  any  laws  but  those  that  are  public. 

The  court  will  not  set  aside  the  verdict  of  a  jury  in  a  civil  action  on  the 
ground  that  the  damages  are  excessive,  unless  they  are  "flagrantly  outrageous 

and  extravagant,  evincing  intemperance,  passion,  partiality  or  corruption, 
such  damages  as  all  mankind  would  at  once  pronounce  unreasonable.1' 

On  the  14th  day  of  May,  1838,  E.  P.  Pratt  instituted  an 
action  of  trespass  with  force  and  arms,  in  the  circuit  oourtof 


Boyera 

v 
Pratt. 
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Sumner  county,  against  Robert  M.  Boyers,  for  an  assauk  Nashvillb, 
and  battery  committed  upon  him  in  the  streets  of  Gallatin  - 
on  the  19th  day  of  May,  1838,  with  a  horsewhip.  The  de- 
claration wds  in  the  usual  fonh,  and  the  defendant  pleaded 
the  plea  of  son  assault  demesne,  upon  which  issue  was  taken. 
At  the  June  tdrm,  1839,  the  cause  was  tried,  judge  Rucks 
presiding.  The  jury  rendered  a  verdict  in  favor  of  the  plain- 
tiff for  the  sum  of  fourteen  hundred  and  sixty  dollars  dama- 
ges. A  motion  ttas  made  for  a  new  trial.  The  motion  was 
overruled,  judgment  rendered,  and  the  defendant  obtained  an 
appeal  in  the  nature  of  a  writ  of  error  to  the  supreme  court. 
The  state  of  the  pleadings  and  the  facts  of  the  case  art 
more  fully  set  forth  in  the  opinion  of  the  court. 

White,  for  plaintiff  in  error; 

Guild,  for  defendant  in  error. 

Tuklef,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trespass  brought  by  the  defendant  id 
error  to  recover  damages  fcr  an  assault  upon  his  person  un- 
der the  following  circumstances:  Boyers  had  a  [son  of  some 
twelve  Or  fourteen  years  of  age  at  school  with  Pratt.  Upon 
a  matter  of  disobedience  Pratt  chastised  the  child,  and  acci- 
dentally struck  him  a  blow  upon  the  eye,  which  inflamed  it 
to  an  extent  that  excited  the  indignation  of  his  parent.  Boy- 
ers had  an  interview  with  Pratt  at  his  counting  room  upon 
the  subject;  Pratt  explained  and  apologised  for  the  accident, 
but  Boyers  was  not  satisfied,  and  inflicted  upon  him  personal 
chastisement  for  the  offence.  Pratt  called  the  board  of  trus- 
tees together,  and  was  acquitted  of  intentional  wrong.  Sub- 
sequently he  met  Boyers  in  the  street  and  handed  him  a  note, 
which  in  substance  stated  that  inasmuch  as  he  had  taken  the 
management  of  his  son  into  his  own  hands,  he  would  have 
nothing  further  to  do  with  him,  and  would  dismiss  him  from 
his  school.  Boyers,  upon  reading  this  note,  threatened  him 
with  a  cdwhiding  if  its  purports  were  persisted  in.  Pratt 
left  him  without  explanation,  and  Boyers  rushed  into  a  store 
and  enquired  for  a  cowhide,  was  informed  there  was  none. 
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Nashville,  seized  a  horsewhip  and  followed  Pratt  immediately,  and  in- 

flicted  upon  him  chastisement  therewith  to  the  extent  of 

l***  from  ten  to  twenty-five  lashes,  he  (Pratt)  resisting.  Boyers 
p,mtt  proved  that  by  the  by-laws  of  the  school  no  pupil  could  be 
expelled  but  by  order  of  the  board  of  trustees;  but  it  appears 
that  these  rules  were  adopted  for  the  government  of  the  school 
long  before  Pratt  had  taken  charge  of  it,  and  that  he  was 
not  aware  of  their  existence.  Boyers  pleaded  son  assault 
demesne;  to  which  there  was  "replication  .and  issue"  in  tatu 
dem  verbis,  and  no  more.  Upon  the  trial  Boyers  intro- 
duced proof  as  to  the  chastisement  of  the  child  in  mitigation 
of  damages;  and  Pratt  introduced  proof  of  the  interview  at 
the  counting-house  of  Boyers,  and  the  explanation  and  chas- 
tisement consequent  thereon,  to  which  Boyers  objected  as 
illegal,  but  which  was  overruled. 

Under  the  charge  of  the  court  the  jury  returned  the  verdict 
which  is  now  sought  to  be  set  aside  for  several  reasons: 

1st.  Because  it  is  said  there  is  no  issue,  the  words  "replica* 
tion  and  issue"  being  insufficient  to  tender  one.  As  much 
as  this  court  has  reprobated  this  mode  of  pleading,  yet  it  has 
always  hold  that  if  a  party  to  a  suit  will  receive  the  name 
of  a  plea  for  the  plea,  it  shall  be  considered  as  well  pleaded; 
if  he  will  receive  the  word  replication  for  a  replication,  it 
shall  be  held  as  a  replication  suitable  to  the  defence  made. 
In  this  case  defendant  pleaded  son  assault  demesne;  the  pro- 
per replication  would  have  been  de  injuria  sua  propria, 
absque  tali  causa,  concluding  to  the  country,  and  then  a  stmil* 
iter  would  have  closed  the  pleadings.  We  must  consider  the 
words  "replication  and  issue"  as  equivalent  to  the  same  thing. 

3d.  It  is  said  that  the  court  erred  in  permitting  testimony 
to  be  heard  concerning  the  assault  upon  the  plaintiff  at  the 
counting  room  of  the  defendant.  We  do  not  think  so.  The 
note  which  was  handed  by  the  plaintiff  to  the  defendant,  and 
which  was  introduced  by  the  defendant  as  the  immediate 
provocation  for  the  assault,  could  not  have  been  properly  un- 
derstood by  the  jury  without  hearing'the  whole  transaction. 
The  defendant  seems  to  have  felt  this,  and  therefore  intro- 
duced himself  proof  of  the  circumstances  attending  the  chas» 
tisement  of  his  child.    After  this  he  had  no  right  to  object 
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to  this  proof,  introduced  by  the  plaintiff.    Indeed  we  think  Nashville, 

every  thing  from  the  beginning  to  the  end  of  this  affair  is 

so  intimately  connected  that  it  was  necessary  and  proper  7" 
for  the  jury  to  hear  the  whole  to  be  enabled  to  come  to  a  Pwtl* 
correct  conclusion  upon  the  subject 

3d.  It  is  said  the  judge  erred  in  saying  to  the  jury  that  thfc 
plaintiff  was  not  to  be  affected  by  the  by-laws  of  the  aoade* 
my  unless  he  knew  that  they  existed.  The  charge  upon  this 
point  is  correct.  A  man  is  not  bound  to  take  notice  of  the 
existence  of  any  laws  but  those  that  are  public,  and  this  up- 
on grounds  of  public  necessity. 

4th.  It  is  said  that  the  damages  are  enormous,  and  that  a 
new  trial  ought  to  be  granted  for  that  cause.  New  trials  are 
sometimes  granted  for  this  reason,  but  they  are  rare.  It  is 
never  done  unless,  in  the  language  of  judges  Thompson  and 
Spencer  in  the  case  of  ATConneU  vs.  Hampton,  12  John.  R. 
336,  "the  damages  are  flagrantly  outrageous  and  extrava- 
gant, evincing  intemperance,  passion,  partiality  or  corrup- 
tion, such  as  all  mankind  would  at  once  pronounce  unrear 
sonabW  This  we  do  not  think  can  be  said  of  this  verdiot. 
Here  there  was  a  harmless,  inoffensive  young  man  of  reli- 
gious habits  and  a  non-combatant,  a  stranger  in  a  strange 
land,  degraded  by  the  infliction  of  the  most  ignominious 
punishment  from  the  hands  of  a  wealthy,  influential  and 
respectable  citizen,  and  without  any  thing  approaching  to 
adequate  cause.  Who  can  begin  to  estimate,  in  dollars  and 
cents,  what  would  be  an  adequate  compensation  for  such  an 
injury?  The  man  who  could  ought  not  to  be  entitled  to  a 
verdict  from  a  jury  if  the  same  punishment  were  inflicted 
upon  himself.  But,  independent  of  this  consideration,  the 
peace  of  society  ought  in  cases  of  this  kind  always  to  be 
looked  to,  and  damages  given  to  such  an  extent  as  will  deter 
persons  from  the  commission  of  such  offences.  Bloodshed 
almost  always  follows  them,  and  obviously  would  have  done 
so  in  this  case  but  for  the  quiet  and  peaceable  disposition  of 
the  plaintiff.  We  cannot  say,  then,  that  these  damages  are 
excessive.  The  question  is  one  purely  of,  fact,  and  we  do 
not  think  that  the  jury  have  abused  their  trust.  The  judg- 
ment of  the  circuit  court  will  therefore  be  affirmed. 
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Nashville, 

December,!^.  MABRY,  et  ol.  VS.. TaRVBR. 

Mabry 

Tarvcr  ^e  k°n<*  execute<*  by  the  sheriff  for  the  collection  and  payment  of  the 

State  and  county  taxes,  in  conformity  with  the  act  of  the  assembly  passed 
in  1835,  ch.  15,  sec.  1  and  2,  should  embrace  the  entire  term  of  the  sheriff, 
to  wit,  two  years. 

The  bond  was  made  with  a  penalty  of  ten  thousand  dollars.  This  sum  is 
leas  than  double  the  amount  of  the  aggregate  of  the  State  and  county  taxes 
assessed  and  to  be  collected  for  the  year  1638  and  1839.  This  is  no  valid 
objection  why  judgment  should  not  be  rendered  by  motion  against  tie  de- 
fendant and  his  securities  for  the  amount  of  his  defalcation. 

The  legislature  have  the  power,  under  the  constitution,  to  prohibit  in  gen- 
eral the  keeping  of  stallions  and  jacks  for  purposes  of  profit  in  the  propa- 
gation of  stock,  and  also  to  prohibit  in  general  the  exhibition  of  shows,  and 
yet  concede  these  privilege*  to  all  those  who  shall  apply  for  a  license  and  pay 
for  the  privilege  the  amount  specified  by-law. 

The  facts  of  the  case  are  as  follows:  Thibbets,  the  trus-. 
tee  of  Wilson  county,  made  a  motion  against  Benjamin  S. 
Mabry  and  his  securities,  in  the  circuit  court  of  Wilson 
county,  on  the  17th  day  of  October,  1839,  A.  J.  March- 
banks  presiding,  for  a  failure  on  the  part  of  said  Mabry  to 
pay  over,  according  to  law,  the  balances  of  the  taxes  by  him 
collected  as  sheriff  of  Wilson  county  for  the  several  years  of 
1838  and  1839. 

The  trustee  produced  the  following  bond  to  the  court: 
"State  of  Tennessee,  Wilson  county.  Know  all  men  by 
these  presents,  that  we,  B.  S.  Mabry,  &c.  &c.  &c,  all  of 
the  State  and  county  aforesaid,  are  held  and  firmly  bound 
unto  Silas  Tarver,  chairman  of  the  county  court  of  said  coun- 
ty for  the  time  being,  and  his  successors  in  office,  for  the 
use  of  said  county,  in  the  sum  of  ten  thousand  dollars,  to 
the  payment  of  which  we  bind  ourselves  well  and  truly  to 
be  made,  we  bind  ourselves,  our  heirs,  executors  and  ad- 
ministrators jointly  and  severally  and  firmly  by  these  pres- 
ents, sealed  with  our  seals  and  dated  the  5th  day  of  March, 
1838.  The  conditions  of  the  above  obligation  are,  that 
whereas  the  above  bound  B.  S.  Mabry  has  been  duly  and 
constitutionally  elected  sheriff  and  collector  of  public  taxes 
for  said  county  of  Wilson  for  two  years  from  the  first  Sat- 
urday in  March,  1838i    Now,  if  the  said  Mabry  shall  well 
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and  truly  collect  all  county  taxes  within  said  county  which  Nashville. 
by  law  he  ought,  and  well  and  truly  account  for  and  pay — cmbcr'1839- 
over  all  taxes  by  him  collected,  or  which  ought  to  be  collec-      Mayfy 
ted,  to  the  county  trustee  Nof  said  county  on  the  1st  days  of      Tarver- 
October  in  the  years  1838  and  1839  respectively,  then  the 
above  obligation  to  be  void,  otherwise  to  remain  ia  full 
force  and  virtue." 

The  trustee  produced  proof  of  the  appointment  of  com- 
missioners, according  to  law,  to  take  the  lists  of  polls  and 
taxable  property  for  the  years  1838  and  1839  respectively, 
of  the  return  duly  of  the  lists,  and  of  the  levying  of  the  tax- 
es by  a  competent  court.  It  was  admitted  by  the  defendants 
that  the  aggregate  amount  of  assessed  taxes  for  the  county 
in  the  year  1838  was  three  thousand  seven  hundred  and 
twenty-three  dollars,  and  for  the  year  1839  two  thousand 
three  hundred  and  seventy-seven  dollars  twelve  and  a  half 
cents;  and  that  these  sums  had  been  reduced  by  payments, 
leaving  a  balance  unpaid  for  the  year  1838  of  five  hundred 
andj  twenty-three  dollars,  and  for  the  year  1839  of  one 
thousand  two  hundred  and  thirty-four  dollars  forty-nine 
cents  i,n  the  hands  of  the  sheriff. 

The  clerk  of  the  county  court  of  Wilson  county  testified 
that  he  made  out  certified  copies  of  the  tax  lists  for  the  years 
J  838  and  1839,  and  that  he  delivered  a  certified  copy  of  the 
tax  list  of  1838  to  the  sheriff,  Mabry,  before  the  time  re- 
quired by  law  had  expired.  He  also  testified,  with  regard  to 
the  tax  lists  of  1839,  that  a  transcript  thereof  was  made  out 
in  due  time,  and  that  the  sheriff  was  notified  of  the  fact  of 
their  readiness.  It  also  appeared  that  a  portion  of  the  mon* 
ies  in  the  hands  of  the  sheriff,  for  the  recovery  of  which  this 
motion  waa  made,  was  the  sums  assessed  by  the  county 
court  for  the  license  of  keeping  jacks  and  stallions  and  for 
the  exhibition  of  shows* 

Upon  these  facts  the  circuit  court  rendered  judgment 
against  the  said  Mabry  and  his  securities  upon  their  penal 
bond  for  the  amount  of  the  deficiencies  for  the  years 
1838  and  1837,  amounting  in  all,  together  with  twelve  and  * 
a  half  per  centum  damages,  to  the  sum  of  one  thousand 
nine  hundred  and  seventy-seven  dollars  one  and  a  half  cents, 
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Nashville,  From  this  judgment  the  defendants  obtained  an  appeal  in 

-then 
ville. 


.  ^e  nature  0f  a  wrjt  0f  error  to  ^  supreme  court  at  Nash- 


Mabry 

v 
Tarver. 


Hall,  for  plaintiff  in  error,  contended:  1.  That  the  tax  up- 
on the  keeping  stallions  and  jacks,  and  upon  the  exhibition  of 
shows,  was  unconstitutional,  and  being  illegally  collected 
the  sheriff  Tightfully  refused  the  payment  of  it  to  the  coun- 
ty of  Wilson. 

2.  That  the  statute  requires  that  the  bond  should  be  ta- 
ken in  double  the  amount  of  the  assessed  taxes.  This  was 
less  than  double  the  amount  assessed.  No  motion  will  lie 
upon  a  statutory  bond  unless  the  statute  requirements  in 
regard  thereto  are  strictly  complied  with.  4  Yer.  155: 
5  Yer.  297. 

3.  That  the  bond  in  this  case  was  taken  for  two  years, 
and  that  there  should,  by  a  fair  construction  of  the  statute  of 
1835,  ch.  15,  have  been  for  each  year  a  separate  bond. 

Attorney  Gteneral  and  R.  L.  Caruthers,  for  the  defend- 
ant in  error,  cited  act  of  1835,  ch.  15  sec.  I  and  2:  Kincan- 
wm  vs.  Carroll,  9  Yer.  8». 

Reese,  J.  delivered  the  opinion  of  the  court 

This  was  a  motion  in  the  circuit  court  for  Wilson  county 
against  the  plaintiff  in  error,  Mabry,  and  his  securities,  for 
balances  of  the  county  taxes  of  that  county  for  the  years 
1838  and  1839,  not  paid  over  by  him  to  the  county  trustee. 
Judgment  was  rendered  against  the  defendants  below,  to  re- 
verse which  they  have  prosecuted  their  writ  of  error  to  this 
court.  And  here  it  is  insisted:  1.  That  the  bond  given  by  the 
collector  and  his  securities  is  not  in  conformity  with  the  re- 
quisitions of  the  statute  1835,  ch.  15,  because,  first,  it  embra- 
ces two  years,  1838  and  1839,  when  it  is  insisted  that  there 
should  have  been  a  separate  bond  for  each  year;  and  second, 
because  the  bond  is  taken  in  the  penalty  of  ten  thousand 
.  dollars,  which  is  less  than  double  the  amount  of  the  aggre- 
gate of  the  county  taxes  assessed  and  to  be  qpllected  for 
these  two  years.    As  to  the  first  ground  of  objection,  it 
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may  be  remarked,  that  the  statute  does  not  require  in  terms  ,2SSSiS. 

that  separate  bonds  should  be  taken,  but  requires  only  that — 

the  bond  should  be  conditioned  for  4he  payment  of  the  taxes,  ▼ 
in  each  and  every  year,  he  may  collect,  on  the  first  Monday 
in  October;  that  the  term  of  office  for  a  sheriff  and  collector 
has  always  been  in  our  State  twd  years,  and  the  bond  has 
Uniformly  embraced  the  entire  term.  And  if  it  had  been 
the  purpose  of  the  legislature  to  have  made  so  marked  ah 
innovation  upon  established  usage  as  the  requirement  of  an 
annual  bond,  it  is  difficult  to  Buppose  that  they  would  not 
have  so  directed  in  terms.  As  to  the  second  objection,  that 
the  penalty  of  the  bond  taken  at  ten  thousand  dollars  is  less 
than  double  the  aggregate  amount  of  the  taxes  to  be  collec- 
ted for  the  two  years,  which  the  record  before  us  shows  to 
be  so,  we  are  of  opinion  that  it  ought  not  to  have  the  effect 
of  protecting  the  plaintiffs  from  a  judgment  on  motion. 
We  are  aware  of  the  principles  settled  in  the  cases  reported, 
4  Yer.  Rep.  155:  5  Yer.  Rep.  297,  and  the  other  cases  re- 
ferred  to  in  the  argument,  and  of  their  apparent  analogy  to 
the  case  before  us.  We  are  not  disposed  to  question  or  in 
the  least  degree  to  shake  their  authority.  Those  are  aH 
cases  in  which  the  statute  gives  a  specific  penalty  in  numero, 
and  where  the  liability  of  the  principal  might  be  much  be- 
yond that  penalty.  Here  the  liability  is  confined  to  the  tax- 
es to  be  collected,  and  the  penalty  of  the  bond  prescribed  by 
the  statute  is  not  a  specific  sum;  it  is  to  be  double  the  amount 
of  the  taxes  to  be  collected;  it  is  a  sum  to  be  fixed  by  esti- 
mate and  computation;  and  to  hold,  that  if,  in  the  estimated 
amount  of  the  taxes  when  multiplied  by  two,  any,  the 
least  error,  should  intervene,  it  should  have  the  effect  16 
defeat  the  motion  given  by  the  statute  itself,  upon  the 
ground  that  the  bond  ceased  to  be  statutory,  would  be  ut- 
terly to  obstruct  the  fiscal  policy  of  the  legislature  set  forth 
in  the  act.  If  we  are  correct  in  supposing  that  the  bond 
may  be  taken  to  cover  two  years,  it  would  be  almqpt  im- 
possible to  attain  entire  accuracy  in  fixing  the  precise 
amount  of  the  penalty  so  as  to  make  it  double  the  amount 
of  the  taxes.  This  difficulty,  inherent  in  the  provisions  of 
the  statute  itself,  imposes  upon  us  the  dutv   of  exempting 
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Mabry 

v 
Tarrer. 
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Nashville,  a  case  like  the  present  arising  under  it  from  the  scope  of 
December,      .  ^e  p^^ples  maintained  in  the  cases  referred  to* 

2.  As  a  portion  of  the  taxes  due  in  the  case  before  us  was 
from  the  keepers  of  stallions  and  jacks,  and  the  exhibitors  of 
shows,  it  is  contended  that  so  much  is  unconstitutional. 
The  act  of  1835,  ch.  15,  sec.  4,  prohibits  in  general  the 
keeping  of  those  animals  for  profit  in  the  propagation  of 
stock,  and  the  exhibitions  of  shows,  but  concedes  the  privi- 
lege of  doing  so  to  all  those  who  shall  apply  for  a  license 
and  pay  for  the  privilege  the  amount  specified  in  the  act. 
The  constitution  in  express  terms  confers  upon  the  legisla- 
ture the  power  to  tax  privileges.  But,  it  is  contended  that 
the  avocations  in  question  are  not  in  themselves,  and  in 
their  nature,  privileges.  They  are  not  so  indeed,  unless  pro- 
hibited, in  general  by  the  law;  but  when  so  prohibited,  the 
license  or  permission  to  pursue  them  becomes  a  privilege, 
and  the  subject  of  the  taxing  power  of  the  legislature.  The 
7th  section  of  the  11th  article,  which  prohibits  the  legislature 
from  granting  privileges,  immunities  or  exemptions  other 
than  such  as  may  be  by  the  same  law  extended  to  any 
member  of  the  community  who  may  be  able  to  bring  him- 
self within  the  provisions  of  such  law,  shows  the  sense  in 
which  the  convention  use  the  term.  It  is  the  license  or 
permission,  upon  the  specified  terms,  to  do  that  which  in 
general  is  prohibited.  Such  license  or  permission,  as  has 
been  said,  becomes  a  privilege  and  the  subject  of  taxation. 
But  it  is  said,  that  to  concede  to  the  legislature  unlimited 
power  to  prohibit  particular  pursuits  and  avocations  in 
themselves  indifferent  or  useful,  and  then  to  license  them 
on  specified  terms,  and  tax  the  privilege,  might  make  the 
pursuit  of  farming  itself  a  subject  of  taxation.  The  dan* 
ger  is  somewhat  remote  of  the  indiscreet  exercise  of  such 
a  power,  but  if  it  were  to  occur  the  corrective  would  have 
to  be  applied  by  the  people  themselves  in  the  exercise  of 
their  elective  franchise. 
Let  the  judgment  be  affirmed. 
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NaSBVILUK, 

Marshatj.  and  Hartshorn   vs.  The  Nashvoxb  Marine  p****** ls39- 

AND  FlRR  InSURAMR  COMPANY.  Marshall 

Insurant*  Co. 
Where  goods  are  insured  against  "thieves,"  the  insurers  are  not  liable  for 
loaf  bj  simple  theft  bat  for  loss  by  robbery  only. 

Joseph  H.  Marshall  and  Jacob  Hartshorn,  partners  in 
trade,  instituted  an  action  of  covenant,  on  the  10th  day  of 
April,  1839,  in  the  circuit  court  of  Davidson  county,  on  a 
policy  of  insurance  against  the  president  and  directors  of 
the  Nashville  Marine  and  Fire  Insurance  Company.  It  ap- 
pears by  the  declaration  of  the  plaintiffs,  that  they  were 
possessed  of  certain  packages  of  goods,  wares  and  merchan- 
dise in  the  city  of  New  York  valued  at  twenty-five  thou- 
sand dollars,  and  that  they  procured  them  to  be  insured  by 
the  Nashville  Marine  and  Fire  Insurance  Company  to  be 
safely  delivered  at  Nashville.  The  packages  were  insured 
against  the  dangers  of  rivers,  seas,  men  of  war,  fires,  ene- 
mies, pirates,  rovers,  thieves,  &c.  "And  the  plaintiffs  fur- 
ther aver,  that  on  the  25th  day  of  August,  1838,  the  said 
goods,  wares  and  merchandise,  left  New.  York  on  their 
said  voyage,  via  Pittsburgh,  for  Nashville,  and  before  their 

arrival  at  Nashville  aforesaid,  to  wit,  on  the day  of 

—  18-—,  five  of  the  packages  of  said  goods,  wares  and 
merchandise,  worth  about  two  hundred  and  thirty-eight 
dollars  and  sixty-three  cents,  were  stolen  by  thieves  from  on 
board  the  boats  employed  in  the  transportation  of  said 
goods,  by  persons  unconnected  with  said  boats,  whereby  the 
goods,  wares  and  merchandise,  of  the  value  aforesaid,  were 
wholly  lost  to  the  said  plaintiffs,  and  never  did  arrive  at 
Nashville." 

The  defendant  demurred  to  the  declaration,  and  the  plain- 
tiffs joining  in  demurrer,  the  court  at  September  term,  1839, 
sustained  the  demurrer,  and  gave  judgment  in  favor  of  the 
defendant.  The  plaintiffs  appealed  in  error  to  the  supreme 
court 

4 

E.  H.  Ewing,  for  plaintiffs. 
Meigs,  for  defendant. 
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Nashville,       Turley.  J.  delivered  the  opinion  of  the  court 

December,  1839. 

▼  This  action  is  brought  to  recover  damages  upon  a  policy 

insurance  Co.  qf  insurance,  effected  by  the  plaintiffs  with  the  defendant,  for 
a  loss  sustained  upon  cargo  by  reason  of  theft  The  risks 
taken  by  the  insurance  company,  as  expressed  in  the  poli- 
cy, are  of  the  rivers,  seas,  men  of  war,  fires,  enemies,  pirates, 
rovers,  thieves,  &c.  The  declaration  avers  that  the  goods 
lost,  "were  stolen  by  the  thieves  from  on  board  the  boat 
employed  in  the  transportation  of  the  goods  insured,  and  by 
persons  unconnected  with  said  boats."  To  this  declara- 
tion there  is  a  demurrer;  and  the  only  question  is,  whether 
this  averment  is  good  and  sufficient  in  law  to  charge  the  jja-. 
surance  company.  The  question  is  resolved  into  what  shall 
be  held  to  be  the  meaning  of  the  word  thieves,  as  contained 
in  the  policy  of  insurance.  On  the  one  hand  it  is  contend- 
ed, that  the  theft  insured  against  is  that  which  is  accompa- 
nied by  violence,  more  strongly  expressed  by  the  Latin  word 
latrociniu?n9  robbery;  and  on  the  other  hand,  that  it  is  a 
simple  larceny,  expressed  by  the  Latin  word  furtum,  a  theft 
committed  quietly  and  secretly. 

This  is  a  question  at  the  present  day  not  to  be  reasoned 
about,  as  we  think  it  depends  entirely  upon  authority. 
Chancellor  Kent,  in  the  3d  volume  of  his  Commentaries,  says; 
"The  enumerated  perils  of  the  sea,  pirates,  rovers,  thieves, 
include  the  wrongful  and  violent  acts  of  individuals,  wheth- 
er in  the  open  character  of  felons  or  in  the  character  of  a 
mob  or  as  a  mutinous  crew  or  the  plunderers  of  ship-wrecked 
goods  on  Ashore;  the  theft  that  is  insured  against  by  name, 
means  that  which  is  accompanied  by  violence  Qatrocinium) 
and  not  simple  theft."  To  the  same  effect  is  Philip  on 
Insurance,  p.  258;  he  says:  "There  is  a. distinction  between 
plunder  committed  by  a  superior  force  and  simple  larceny 
without  violence.  In  most  oases  the  insurers  are  not  lia- 
ble for  losses  of  this  latter  description,  because  such  losses 
might  be  prevented  by  proper  vigilance.  It  is  probably  for 
the  purpose  of  adapting  the  policy  to  this  distinction  that 
some  underwriters  have  introduced  the  words  assailing 
thieves  instead   of    thieves  and  rovers;  but    these  latter 
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words  do  not  in  general  cover  losses  by  theft,  except  those  Nashvtllb, 

which  are  accompanied  by  violence  or  where  the  theft  is  — ^— - ' 

committed  under  circumstances  in  which  it  could  not  be  % 
prevented."  See  also  Park  on  Insurance,  23:  Marshall  on  lnmnm  °° 
Insurance,  156,  et  seq.  These  authorities  fully  establish  the 
principle  contended  for  by  the  insurance  company,  to  wit, 
that  it  is  latrocinium  and  not  furtum  that  is  insured  against 
under  the  word  "thieves."  In  opposition  thereto  there  has 
been  but  one  authority  produced,  and  that  is  a  dictum  of 
Chancellor  Walworth  in  the  case  of  the  Atlantic  Insurance 
Company  vs.  Storrow  and  Boyd,  5  Paige's  Rep.  &S5.  The 
question  did  not  arise  in  the  case,  and  his  opinion  is  oW- 
ter  and  unsupported  by  authority,  and  therefore  of  but  lit- 
tle weight  against  the  names  produced  on  the  other  hand. 
But  it  is  said  that  all  the  authorities  produced  are  dicta, 
commencing  in  error  and  continuing  so.  To  this  we  have 
to  say,  that  it  is  impossible  for  us  at  this  day  to  investigate 
with  any  thing  like  accuracy  this  branch  of  learning,  be- 
cause we  have  not  the  sources  from  whence  it  originated, 
and  if  we  had  could  not  feel  ourselves  authorized  to  draw 
different  deductions  therefrom,  in  the  absence  of  adjudica- 
ted cases,  from  those  which  have  been  drawn  by  the  able 
commentators  above  referred  to.  So  far  as  we  can  see,  the 
commercial  world  has  been  contented  to  be  governed  by 
them,  and  so  must  we. 

The  judgment  of  the  circuit  court  will  be  therefore  af- 
firmed. 
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Nashville, 

December,  183».  ElJJAU,  a  skive,  VS.  TfiB  STATE. 

ElJJaU 
The  Bute.         ^  master  is  a  competent  witness  for  or  against  bis  slave  on  his  trial  on  an  in- 
dictment.for  an  assault  and  battery  with  intent  to  commit  murder  in  the  first 
degree. 

On  the  trial  of  a  stare  for  an  assault  with  intent  to  commit  murder  m  the  first 
degree  the  court  have  the  power  to  discharge  the  jury  and  enter  a  mis-trial, 
with  the  consent  of  such  slave  and  the  counsel  employed  by  his  master  to  de. 
fend  him.  It  is  not  necessary  that  it  should  appear  that  the  master  consented 
to  such  mis-trial. 

At  a  circuit  court  held  for  the  county  of  Smith,  in  the  town 
of  Carthage,  Judge  Caruthers  presiding,  the  grand  jury,  on 
the  16th  day  of  April,  1839,  returned  a  true  bill  against  Elijah, 
a  slave,  the  property  of  Elijah  Carmon,  for  an  assault  and 
battery  with  an  intent  to  commit  murder  in  the  first  degree, 
by  killing  maliciously  and  premeditatedly  David  C.  Puryer. 
To  this  indictment  the  defendant  pleaded  not  guilty,  with 
the  concurrence  of  his  master,  who  defended  the  prosecution  9 
and  issue  was  joined  upon  this  plea.  On  Monday,  the  29d 
April,  the  trial  commenced.  On  Tuesday,  the  23d,  the  tes- 
timony and  arguments  of  counsel  were  heard.  On  the  24th, 
the  jury  not  being  able  to  agree,  were  put  under  the  custody 
of  an  officer.  On  Thursday,  the  25th  April,  183d,  the  jury 
was  discharged  and  a  mis-trial  entered.  An  entry  was  made 
on  the  records  of  the  court  in  the  following  terms:  "Thurs- 
day, 25th  of  April,  1839,  came  again  the  attorney  general 
'  for  the  State  and  the  attorney  of  the  said  Elijah  Carmony 
the  owner  of  said  slave,  who  defends  this  prosecution,  and 
the  said  defendant  was  again  brought  to  the  bar  of  the  court 
in  custody  of  the  sheriff,  and  then  came  also  the  same  jury9 
elected,  tried  and  sworn  in  this  case,  when  the  jurors  declared, 
that  they  had  not  agreecTUpon  their  verdict  and  that  they 
could  not  agree  upon  their  verdict.  Whereupon,  by  con- 
sent of  the  attorney  general  and1  the  said  defendant  and  the 
attorney  who  defends  for  said  defendant,  and  with  the  assent 
of  the  court,  the  jurors  aforesaid  are  discharged  and  a  mis- 
trial entered/'  At  the  August  term,  1839,  the  cause  was  con- 
tinued by  the  State.  At  the  September  term,  1839,  the  hon- 
orable Alvah  Cullom,  a  special  judge  appointed  by  reason  of 
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the  indisposition  of  the  regular  judge,  presiding,  the  cause  was  Nashvii^ 
tried  and  the  defendant  convicted  as  charged  in  the  bill  of - 
indictment.  A  motion  was  made  for  a  new  trial.  This  mo- 
tion was  overruled,  and  the  said  Elijah  sentenced  to  be  hanged 
on  the  1st  day  of  January,  1840,  in  the  town  of  Carthage* 
From  this  judgment  an  appeal  in  the  nature  of  a  writ  of 
error  was  prayed  and  obtained  to  the  next  term  of  the  su- 
preme court  of  the  State  of  Tennessee  at  Nashville. 

The  bill  of  exceptions  contains  the  following  entry:  "The 
defendant,  by  his  counsel,  offered  as  a  witness  on  his  behalf 
Elijah  Carraon,  the  owner  of  said  slave  Elijah,  but  he  was 
rejected  by  the  court  as  an  incompetent  witness;  to  which 
opinion  of  the  court,  in  the  rejection  of  said  witness,  the  de- 
fendant hy  his  counsel  excepts." 

R.  /.  Meigs,  for  the  prisoner. 

Attorney  General,  for  the  State. 

Hesse,  J*  delivered  the  opinion  of  the  court. 

This  is  an  indictment  for  an  assault  with  intent  to  commit 
murder  in  the  first  degree,  an  offence  which,  in  a  slave,  is  cap- 
ital by  the  provisions  of  our  statute.  He  was  convicted  in 
the  circuit  court,  and  has  prosecuted  this  appeal  in  error  to 
reverse  the  judgment  It  is  argued  by  his  counsel  that,  at  the 
term  previous  to  that  when  the  verdict  and  judgment  were 
given,  a  mis-trial  was  improperly  entered;  that  the  record 
shows  only  that  the  defendant  and  his  counsel  consented  to 
the  dischaige  of  the  jury  when  the  consent  of  the  master 
should  also  have  been  shown,  but  the  counsel  was  counsel  for 
the  master  and  the  slave,  and  the  consent  of  the  defendant 
and  his  counsel  are  well  enough,  and  bring  the  case  within 
the  principle  stated  by  this  court  in  the  case  of  Mahala  vs. 
The  State,  16  Yer.  feut  it  is  said  the  circuit  court  erred  in 
rejecting  the  master  of  the  slave,  when  offered  as  a  witness 
in  his  favor,  on  the  ground  of  his  incompetency  from  pecun- 
iary interest.  And  of  this  opinion  are  the  court.  A  father 
has  an  interest,  which  may  be  valuable,  in  the  services  of  his 
minor  son,  yet  it  is  not  questioned  that  he  can  be  a  witness 
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Nashville,  for  or  against  him  on  a  charge  affecting  his  life.    A  master 

December,  1839.  ,     °  .  .    .  .  .       .,       ?  .  ,,  , 

-  may  have  a  pecuniary  interest  in  the  future  labor  and  ser* 
vices  of  his  apprentice,  much  exceeding,  it  may  be,  in  a  feW 
pursuits,  the  entire  value  of  this  slave;  yet,  perhaps,  it  has 
never  occurred  to  any  one  that  the  master  is  incompetent  to 
testify  on  behalf  of  the  apprentice  in  a  matter  affecting  his 
life.  The  relation  of  master  and  slave  is  indeed  different; 
but  in  a  case  like  this  the  law,  upon  high  grounds  of  public 
policy,  pretermits,  for  a  moment,  that  relation,'  takes  the 
slave  out  of  the  hands  of  *his  master,  forgets  his  claims  and 
rights  of  property,  treats  the  slave  as  a  rational  and  intelli- 
gent human  being,  responsible  to  moral,  social  and  municipal 
duties  and  obligations,  and  gives  him  the  benefit  of  all  the 
forms  of  trial  which  jealousy  of  power  and  love  of  liberty 
have  induced  the  freeman  to  throw  around  himself  for  his 
own  protection.  If  then  the  master  know  any  fact  tending 
to  save  the  life  of  the  slave,  shall  society,  who  have  taken 
from  him  the  slave  for  the  purpose  of  trial,  say  to  him,  not 
that  you  are  master  and  we  will  weigh  your  credit,  but  you 
are  master  and  shall  not  speak  at  all?  On  grounds  of  public 
policy,  of  common  humanity,  of  absolute  necessity,  the 
master  must  be  held  to  be  competent  as  a  witness  for  or 
against  the  slave.  Society  will  not  allow  him  to  say,  1  have 
a  pecuniary  interest  in  the  event  of  the  trial,  my  testimony 
may  subject  me  to  a  loss,  and  I  will  not  testify  against  my 
slave.  On  the  other  hand,  humanity  forbids  that  society 
should  say,  you  have  such  interest  and  shall  not  be  heard  to 
prove  a  fact  in  his  favor.  In  cases  where  one  slave  may  kill 
another,  the  master  may  often  be  the  only  person  cognizant 
of  his  guilt,  or  the  only  person  who  can  establish  his  inno- 
cence. Shall  he  refuse  to  speak  in  the  one  case  lest  he  in- 
cur a  loss,  shall  his  lips  be  sealed  in  the  other  because  he  has 
an  interest?  Public  policy  and  common  humanity  dictate 
the  necessity  of  so  treating  this  relation  that  the  guilty 
should  not  escape  punishment,  or  the  innocent  be  made  to 
suffer.  In  England,  where  rewards  have  been  offered  for  con- 
viction by  the  public,  the  witness  entitled  to  such  rewards 
have  been  held  competent  by  the  unanimous  opinion  of  the 
twelve  judges,  and  this  against  the  life  of  an  individual,  on 


M'Adoo  vs.  Scblbtt. 

Where  there  are  contradictory  calk,  the  one  for  an  established  line  and  the 
other  for  course:  Held  that  the  call  for  the  line  will  control  the  call  for  course. 

Where  there  were  two  lines  known  as  Montfort's  line,  and  on  one  of  those 
Uses  stoed  "BfCoDoch's  corner,  a  red  oak:"  Held  that  in  a  deed  calling  for 
Montfort's  line  at  M'CuHoch's  corner,  a  red  oak,  these  words  "ATCulloch's 
corner,  a  red  oak,"  designates  which  of  the  lines  was  meant 

Where  a  party  is  misled  by  the  statement  of  another  in  regard  to  the  boun- 
dary of  his  land,  and  enters  into  an  agreement  relinquishing  his  rights  upon  the 
belief  of  such  statements:  Held  that  the  court  will  set  aside  such  agreement, 
whether  produced  by  mistake  or  fraud. 

This  bill  was  filed  by  Samuel  M'Adoo  on  the  25th  of  Sep- 
tember, 1834,  in  the  circuit  court  of  Rutherford,  and  subse- 
quently transferred,  under  the  provisions  of  the  act  of  1835, 
ch.  41,  to  the  chancery  court  at  that  place,  against  the  de- 
fendant, Sublett.  The  prayer  of  the  bill  was,  that  an 
agreement  entered  into  between  the  -parties  for  the  pur- 
pose of  settling  a  question  of  disputed  boundary  should  be 
set  aside,  the  parties  restored  to  their  original  rights,  and 
complainant  be  quieted  in  his  title.  The  agreement  divi- 
ded the  disputed  land  between  Sublett  and  M'Adoo.  It 
was  registered,  and  Sublett  took  possession  of  the  land 
in  dispute  by  virtue  of  it.  It  appears  by  the  testimony  that 
the  State  of  North  Carolina  granted  to  Joseph  Montfort 
&  tract  of  three  thousand  etght  hundred  and  forty  acres  of 

land.    On  the  18th  and  19th  April,  1816,  Benjamin  M'Cul- 
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grounds  of  public  policy.    The  case  before  the  court  seems  to  Nashville. 

have  occurred  in  New  Jersey,  (1  Sou.  Rep.,  Aaron  vs.  The  - 

State,)  in  the  case  of  a  negro  servant  or  slave  for  a  term  of 

years,  and  the  master  was  held  to  be  competent.    Except  that 

case,  there  seems  to  be  no  precedent.    But  upon  principle, 

we  have  no  doubt  that  the  objection  must  be  held  to  extend 

to  the  credit  not  to  the  competency  of  the  master. 

The  verdict  will  therefore  be  set  aside,  and  the  judgment 
reversed,  and  the  prisoner  remanded  to  be  tried  again. 


M'Adoo 

▼ 
Sublett. 
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Nashville,  loch  and  one  Gordon  caused  the  grant  4o  be  processioned 
-  by  Brashear,  a  surveyor  of  Rutherford  county,  who  made 
the  line  of  the  grant  to  run  somewhat  north  of  what  was 
understood  to  be  the  original  line.  Gordon  had  this  line,  so 
run,  registered.  It  does  not  appear  that  M'Culloch  claimed 
his  boundaries  by  virtue  of  this  processioning. 

On  the  29th  July,  1828,  Gordon  sold  to  Sublett  from  six 
hundred  and  forty-two  to  six  hundred  and  seventy  acres  of 
land,  lying  on  the  north  boundary  of  Montfort's  tract,  and 
described  in  Gordon's  deed  to  Sublett  as  beginning  at  M'Cul- 
loch's  corner,  a  red  oak,  running  thence  west  with  the  north 
boundary  line  of  Montfort's  original  tract  four  hundred  and 
ninety-two  poles  to  a  hickory,  &c.  &c.  When  Gordon  sold 
to  Sublett  he  showed  him  the  processioftary  line  as  his  line, 
"M'Culloch's  corner,  a  red  oak,"  stood  on  what  was  under- 
stood to  be  the  original  line  of  the  Montfort  grant,  and  if  the 
lines  of  Sublett's  tract  conformed  to  the  calls  of  his  deed  they 
would  not  cover  any  of  the  land  claimed  by  M'Adoo,  and 
which  had  been  surrendered  by  him  by  virtue  of  the  agree- 
ment. If  run  by  and  with  the  processionary  line  of  Bra- 
shear,  it  would  cover  some  thirty  acres  of  land  in  the  pos- 
session of  M'Adoo  for  a  long  term  of  years  and  claimed  by 
him.  M'Adoo  claimed  under  Donelson,  the  grantee  of  the 
State  of  North  Narolina,  who  owned  the  tract  adjoining 
Montfort's  on  the  north,  and  his  deed  called  to  begin  at 
"Benjamin  M'Culloch's  corner,  a  red  oak,"  and  "to  run  thence 
west  with  Montfort's  north  boundary  line,"  &e.  Sublett 
took  possession  of  the  land,  in  accordance  with  the  proces- 
sionary line,  and  a  controversy  arose,  and  thereupon  a  sur- 
vey was  attempted  in  the  presence  of  the  parties.  -Sublett 
stated  to  M'Addo  that  if  the  line  was  run  in  pursuance 
of  the  calls  of  his  deed  it  would  include  the  land  which  he 
claimed.  M'Adoo  did  not  read  the  deed,  nor  does  it  appear 
that  he  knew  the  truth  in  regard  to  the  calls  of  Sublett's 
deed.  Upon  the*  statement  made  by  Sublett,  M'Adoo,  by 
the  advice  of  his  neighbors,  agreed  to  divide  the  disputed 
territory,  which  was  done  accordingly,  and  an  agreement 
entered  into  to  that  effect.  This  cause  was  argued  at  the 
August  term,  1838,  before  chancellor  Bramlett,  and  the  bill 
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dismissed.    The  decree,  however,  was  omitted  to  be  entered,  Nashville, 
and  at  the  following  term  the  decree  nunc  pro  turns  was  - 
entered,  as  follows: 

"Be  it  remembered,  that  this  cause  came  on  to  be  heard 
on  the  •— -  day  of  August,  1838,  before  the  honorable 
Lunsford  M.  Bramlett,  chancellor,  and  upon  the  bill,  answer, 
replication,  exhibits  and  proof;  and  the  court  being  of  the 
opinion  that  the  charges  on  the  bill,  of  fraud  and  contrivance 
in  procuring  the  compromise,  and  the  execution  of  the  writ- 
ten agreement  between  the  parties,  which  the  bill  prays  may 
be  set  aside,  are  denied  in  the  answer  and  not  sustained  by 
the  proof;  and  the  court  being  further  of  the  opinion,  that 
there  was  no  surprise  in  the  obtaining  from  said  complain- 
ant said  agreement;  it  is  therefore  ordered,- adjudged  and 
decreed,  that  complainant's  bill  be  dismissed,  and  that  he 
pay  the  costs  of  this  suit,"  &c. 

From  this  decree  the  complainant  prosecuted  his  appeal 
to  the  supreme  court. 

Heady,  for  the  complainant  The  leading  question  to  be 
decided  in  this  case  is,  did  Sublett  procure  the  written  agree- 
ment from  M'Adoo  to  divide  the  land  in  controversy  by  false 
and  fraudulent  representations?  He  admits  that  he  stated  to 
M'Adoo  that  his  deed  covered  all  the  land  he  had  caused 
to  be  run  out  for  himself,  and  this  fact  is  abundantly  proven 
by  numerous  witnesses;  but  he  alleges  that  he  road  the- calls 
of  his  deed  to  complainant,  and  that  complainant  examin- 
ed the  deed.  This  allegation  of  the  answer  is  clearly  dis- 
proves On  the  contrary,  it  is  proven  that  the  deed  was 
neither  read  nor  examined  during  the  controversy  on  the 
premises.  This  deed  itself  shows  that  its  calls  do  not  cov- 
er the  land  in  controversy;  and  if  the  fact  be  as  stated  by 
Suhiett  in  his  answer,  and  as  stated  by  one  of  the  witnesses, 
that  Gordon,  at  the  time  of  the  sale  to  Sublett,  showed  Sub* 
lett,  as  his  corner,  a  rock,  which  is  described  as  being  some 
eighteen  or  twenty  poles  north  of  M'Culloch's  red  oak  cor- 
ner, it  is  most  manifest,  by  the  subsequent  execution  of 
the  deed,  that  whatever 'land  he  may  have  showed  Sublett, 
and  wherever  he  may  have  represented  his  line  as  runnings 
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Nashville,  that  he  did  not  intend  to  convoy  to  him  one  foot  north  of  the 
■  red  oak.  This  course  is  consistent  with  the  course  of  a  sera- 
v  pulous  man  not  desirous  of  selling  land  with  doubtful  title. 
The  red  oak  is  a  well  known  and  long  established  corner  tree, 
and  was  no  doubt  inserted  in  the  deed  as  designating  what 
were  the  boundaries  of  the  land  sold.  The  deed,  then,  does 
not  cover  the  land,  and  was  not  intended  to  cover  it;  and  as 
Sublett  represented  that  the  calls  of  his  deed  did  cover  it,  and 
as  complainant  did  not  examine  the  deed,  it  is  manifest  that 
he  was  misled  by  the  assertions  of  the  defendant.  If  the 
complainant  was  misinformed  and  misled  as  to  a  material 
feet  a  court  of  equity  will  afford  relief.  1  Story's  Equity, 
155:  Garland  vs.  The  Bank  of  Salem,  9  Mass.  408.  And 
if  both  parties  were  innocently  mistaken  as  to  the  fact  of 
what  land  the  calls  of  Sublett's  deed  did  cover,  and  acting 
upon  this  mistaken  view  of  the  fact,  M'Adoo  did  sign  the 
agreement,  a  court  of  equity  will  interpose  and  afford  relief 
by  setting  aside  the  agreement  and  restoring  M'Adoo  to  his 
original  situation.  But  the  testimony  in  this  case  makes  it 
much  stronger  than  one  of  mere  mistake  of  one  or  of  both 
parties.  Sublett  knew  his  deed  did  not  cover  the  land  sub* 
rendered  by  M'Adoo,  and  his  intention  to  defraud  is  clearly 
established  by  the  proof;  and  for  this  fraud-  the  agreement 
must  be  declared  void,  and  the  parties  restored  to  their  rights. 
The  complainant  should  be  quieted  in  his  title  by  a  decree 
of  this  court, 

Meigs,  for  defendant,  t.  Sublett  is  guilty  of  no  misrep- 
resentation, because  his  deed  calls  for  the  north  boundary 
of  Montfort's  tract;  and  though  it  should  even  be  true  that 
the  tree  called  for  stands  south  of  that  boundary,  still  he  can 
claim  to  it,  because  a  call  for  an  old  line  is  a  controlling  call. 

%  But  if  it  should  appear,  which  is  by  no  means  admitted 
that  he  did  misrepresent  this  fact,  still  the  complainant  is  not 
entitled  to  the  relief  sought.  Sublett's  deed  was  on  record, 
and  was  as  accessible  to  the  complainant  as  to  the  defendant; 
so  that  whether  it  covered  the  land  in  controversy  was  a 
question  equally  open  to  the  investigation  of  both,  and  equal- 
ly within  the  competency  of  their  knowledge.    If  it  did  nat 


M'Adoo 

y 
Bvtbtett. 
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cover  it,  inasmuch  as  there  was  no  pretence  that  Sublett  had  Nashville, 

i_    j  A,  r    ,.  December,  1839. 

had  seven  years  possession,  there  jvas  no  matter  of  dispute  - 
between  them;  but  to  be  relieved  in  equity  against  a  misrep- 
resentation, it  must  not  only  be  of  something  material,  but 
it  must  be  of  something  in  regard  to  which  the  one  party 
places  a  known  confidence  and  trust  in  the  other.  It  must 
not  be  a  mere  matter  of  opinion,  equally  open  to  both  parties 
for  examination  and  enquiry,  and  where  neither  party  is 
presumed  to  trust  the  other  but  to  rely  on  his  own  judgment. 
3  Story's  EqM  sec.  192*197:  Laidlow  vs.  Organ,  2  Wheat. 
178:  4  Cond.  Rep.  79. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  bill  charges  that  the  complainant  owns  six  hundred 
and  seventy-one  acres  of  land  in  Rutherford  county  defined 
by  marked  lines,  and  that  he  has  been  in  possession  of  the 
same  for  sixteen  years,  under  a  deed  from  John  Donelson, 
the  grantee;  that  his  deed  calls  to  begin  at  Benjamin  M'Cul- 
loch's  corner,  a  red  oak,  on  Joseph  L.  Montfort's  north  boun- 
dary line,  near  Bradley's  creek,  on  the  north  side;  thence 
north  one  hundred  and  nineteen  poles,  <fcc.  The  south-west 
corner  of  the  tract  called  for  in  the  deed  is  described  as  a 
locust  and  iron-wood  on  Joseph  Montfort's  north  boundary 
line;  thence  along  the  lane  east  two  hundred  and  seventy- 
eight  poles  to  the  beginning.  The  bill  alleges  that  Sublett, 
the  defendant,  who  owns  the  land  on  his  south  boundary 
Hne,  hi  March,  1834,  proceeded  to  ran  out  his  tract  which 
he  had  purchased  from  James  Gordon,  being  part  of  the 
Montfort  tract.  In  running  the  north  boundary  of  his  tract, 
Sublett  run  over  about  twenty  poles  on  complainant's  tract, 
taking  in  thirty  acres  or  upwards  of  his  land.  The  bill  char- 
ges that  Sublett  declared  he  was  running  according  to  the 
calls  of  his  deed,  and  insisted  that  all  the  land  included  in  the 
lines  which  he  was  running  belonged  to  him,  and  threatened 
to  sue  complainant  if  he  did  not  surrender  the  possession  to 
him.  Sublett  did  not  show  his  deed  to  complainant,  but 
during  some  of  die  interviews  he  took  out  a  paper  which 
he  said  was  his  deed,  and  holding  it  in  his  hands,  read  a  part 
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Nashvilu,  of  it*  but  complainant  charges  tthat  he  did  not  read  a  da- 
cem  r' — Ascription  of  the  land,  or  otherwise,  did  not  read  it  correctly. 
M'Ad«>      Complainant  had  confidence  in  Sublett's  veracity,  and  did 
suuett.      noi  SUSpect  any  misrepresentations  as  to  the  calls  of  the  deed. 
Sublett  declared  he  would  sue  if  complainant  did  not  surren- 
der the  land;  expressed  regret  at  having  a  law  suit  with  a 
neighbor;  and  finally  proposed  that  they  should  divide  the 
land  equally  between  them.    Complainant's  neighbors,  he* 
lieving  Sublett's  declarations,  advised  him  to  accede  to  this 
proposition,  which  he  thereupon  agreed  to  do.    A  dividing 
line  was  accordingly  run,  giving  to  each  party  half  the  dish 
puted  land,  of  which  the  surveyor  gave  a  certificate,  which 
has  been  rigistered. 

The  bill  charges  that  complainant  has  since  discovered 
that  Sublett's  deed  does  net  cover  any  part  of  the  lajjd  which 
was  claimed  and  held  by  complainant,  and  that  Sublett's 
statement  was  untruly  made,  with  a  view  to  deceive  and 
defraud  him;  that  complainant's  south  boundary  line*  as  de- 
scribed in  his  ctaed,  is  the  identical  line  described  in  his 'deed 
as  his  north  boundary  line,  and  each  deed  calls  to  begin  on 
the  same  comer,  Benjamin  M'Gulloch's  red  oak.  The  bill 
prays  that  the  agreement  to  divide  the  land  may  be  set  aside, 
and  that  each  party  may  be  placed  in  the  situation  in  which 
he  stood  before  said  agreement  was.  made.  The  answer  ad- 
nuts  that  the  defendant,  in  running  out  his  land,  run  over  as 
much  as  twenty  poles  on  the  land  claimed  by  the  complain* 
ant,  and  admits  he  told  complainant  that  his  deed  covered 
all  the  land  he  was  running  out.  He  admits  that  his  deed 
ealls  to  begin  at  M'CuUoch's  ted  oak  corner,  and  that  a  line 
fljn  west  from  thence  would  not  include  the  land  in  contro- 
versy; but  ajjeges  that  Gordon,  from  whom  he  purchased, 
showed  him,  and  intended  to  sell  him  to  Montfort's  line,  as 
run  andnaarfod  by  Brnshear.in  his  processioning  survey,  and 
that  he  eught  to  go  to  Brashear's  line  by  the  nearest  route 
•from  the  red  oak  corner,  and  thenca  west  with  said  peace* 
.sionjngline.  He  admits: that  the  red  oak  corner  was  oaUed 
for  by  mistake,  and  that  he  ought  not  to  be  bound  down  fay 
\U    Heidenies  all  fraud,  and  insists  that  he  read  thf  eaife  of 
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his  deed  truly.    He  alleges  that  he  has  been  in  the  possession  Nashville, 

of  the  land  in  dispute  ever  since  he  purchased  of  .Gordon,  —. — — - 

and  that  Gordon  had  been  in  possession  of  it  for  ten  or  fifteen 
years;  so  that  his  title  would  be  better  than  complainant's  in* 
dependent  of  the  compromise. 

From  the  evidence  it  appears  that  there  were  two  lines, 
twenty  poles  from  each  other,  that  had  been  run  and  marked 
as  Montfort's  north  boundary.  ftPCuUoch's  red  oak  corner 
stood  in  the  southmost  end,  and  the  other,  twenty  poles  north 
of  this,  was  called  Brasheer's  processioning  line.  Those  who 
held  under  Montfort's  grant  had  contended  for  Brasbear's 
line,  and  those'  who  held  under  Donelson  insisted  that  the 
southmost  line,  in  which-  M'CulIoch's  corner  stood,  was  the 
true  one.  About  the  time  Sublett's  deed  was  made  a  {major- 
ity of  those  acquainted  with  the  boundary  were  of  opinion 
the  southmost  line  was  the  true  one.  The  answer  states  that 
"M'Culloch  had  become  willing  to  hold  his  tract  in  the  Mont- 
fort  grant  by  boundaries  further  south  than  he  had  formerly 
done."  Gordon  too,  from  whom  defendant  purchased,  had 
relinquished  possession  of  part  of  the  land  between  the  two 
lines,  which  he  had  formerly  held. 

With  these  facts  in  view,  there  is  no  difficulty  in  determin- 
ing what  land  is  covered  by  the  deed  from  Gordon  to  the  de- 
fendant. It  calls  to  begin  "on  a  red  oak,  M'CuHoch's  corner, 
running  thence  west  with  the  north  boundary  line  of  Mont- 
fort's original  tract  four  hundred  and  ninety-two  poles  to 
a  hickory,  elm  and  red  oak,  being  Montfort's  north-west 
corner;  thence  south,"  &c.  If  there  had  been  but  one  ling 
known  and  claimed  as  being  Montfort's  north  boundary,  the 
call  for  such  old  line  would  have  been  a  controlling  call;  and 
although  the  corner  called  for  as  the  beginning  might  be 
south  of  that  line,  the  defendant  would  have  been  entitled  to 
go  to  such  old  line  from  his  corner,  and  thence  along  it,  £4 
called  for  in  the  deed.  But  here  there  are  two  lines  which 
have  been  designated  as  the  "north  boundary  of  Montfort's 
original  tract;"  and  the  southmost  one,  to  say  the  least  of  it5 
was  as  well  known  by  that  designation  as  the  other.  In  this 
southmost  line,  it  is  admitted,  stands  "M'Culloch's  red  oak 
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Nashville,  corner."   When,  therefore,  Gordon,  in  his  deed  to  defendant, 

— *  calls  for  M'Culloch's  red  oak  corner,  and  running  f  hence  west 

v  °°      with  Montfort's  line,  every  word  of  the  call  may  be  complied 
sublet*.      wjtj1     jf  tjlere  were  no  8UCh  line  from  ^e  red  oak  west, 

then  the  call  for  west  and  the  call  for  Montfort's  line  being 
contradictory  calls  the  call  for  the  line  would  control  the  call 
for  the  course  west.  But  here  the  plain  sense  of  the  call 
is,  for  the  line  known  as  Montfort's  north  boundary,  in  which 
the  corner  called  for  stands.  We  think,  therefore,  most 
clearly,  that  Sublett's  deed  does  not  cover  any  of  the  land 
north  of  M'Culloch's  corner.  We  do  not  undertake  to  decide 
which  of  the  disputed  lines  is  the  true  one.  For  the  pres* 
ent  purpose,  it  is  wholly  unnecessary.  If  the  dispute  be* 
tween  the  present  parties  had  depended  upon  that  question, 
it  would  have  been  a  very  proper  subject  for  a  compromise. 

The  next  question  is,  what  principles  of  law  are  applica- 
ble to  these  facts?  That  M'Adoo  made  the  compromise  under 
a  mistake  of  the  facts  there  is  no  doubt;  whether  Sublett 
mis-read  the  deed  or  not,  the  manner  in  which  he  did  read  it, 
together  with  his  survey  and  claim  of  the  land  and  threat  to 
sue  for  it,  unquestionably  impressed  upon  M'Adoo  the  con- 
viction that  his  deed  covered  the  land  in  dispute,  and  that  the 
old  controversy  about  the  line  was  to  be  revived.  Under  the 
influence  of  this  belief,  produced  by  his  mistake  as  to  the 
boundaries  described  in  the  deed,  he  made  the  compromise  in 
question.  This  being  the  case,  he  is  entitled  to  be  relieved 
from  the  contract,  and  to  stand  as  though  it  had  never  been 
made.  Even  if  the  mistake  had  been  mutual,  if  Sublett  had 
been  ignorant  of  the  existence  of  the  southmost  line,  and 
having  been  shown  Brashear's  line  by  Gordon,  believed  it  to 
be  the  line  called  for  in  the  deed,  still  a  contract  made  under 
such  mutual  mistake  ought  to  be  set  aside.  1  Story's  Eq., 
sec.  142,  et  seq.  It  is  not  necessary  that  we  should  dis- 
cuss the  question  of  fraud  relied  on  by  the  complainant,  inas- 
much as  the  case  may  be  disposed  of  on  the  ground  above 
stated. 

Let  the  decree  be  reversed,  and  decree  that  the  compromise 
be  set  aside,  and  the  parties  be  placed  in  the  situation  they 
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occupied  before  it  was  made.    The  defendant  will  pay  all  the  Nxshvillk, 

'                                                                                                  r  J                 December,  183* 
costs.  ! 


Turbeville  and  Darden  vs.  Ryan. 

No  authority  b  given  a  partner  by  the  law  merchant  to  bind  hii  co-partner 
by  deed;  nor  does  the  Act  that  the  articles  of  co-partnership  were  under  seal 
give  him  such  authority  merely  from  the  circumstance  of  their  being  sealed;  to 
have  this  effect  a  special  power  or  authority  must  be  contained  in  the  articles. 

Parol  evidence  is  inadmissible  to  prove  that  one  partner  had  authority  under 
seal  to  bind  this  co-partner,  nor  would  subsequent  acts  of  ratification,  or  evi- 
dence of  the  manner  in  which  he  had  acted  in  reference  to  other  contracts  of 
a  similar  character,  establislUhe  existence  of  such  authority;  its  production 
cannot  be  dispensed  with  unless  it  is  shown  to  have  been  lost  or  destroyed  or 
otherwise  beyond  the  power  and  control  of  those  desiring  to  prove  its  contents. 

On  the  33d  day  of  April,  1838,  Thomas  J.  Ryan,  who  was 
the  assignee  of  Reuben  Bartlett,  instituted  aii  action  of  debt 
in  the  circuit  court  of  Robertson  county  against  David  Daf- 
den  and  Miles  J.  Turbeville  for  the  sum  of  two  thousand 
three  hundred  and  twelve  dollars  and  seventy-four  cents  up- 
on an  obligation,  which  was  in  the  following  words: 

"On  or  before  the  25th  day  of  December  next  we  promise 
,  to  pay  to  Reuben  Bartlett,  or  order,  twenty-dime  hundred 
and  twelve  dollars  and  seventy-four  cents,  for  value  received* 
this  2»th  day  of  May,  1837. 

Tcrbbvillb  &  Darken,  [Seal.]'9 
.  On  this  obligation-were  the  following  endorsements:  "Pay 
to  Thomas  J.  Ryian.  R.  Blartlett."  "Received,  6th  January, 
1838,  two  hundred  and  fifty  dollars."  "Received  seventy- 
two  dollars,  January  6th,  1838."  "Received,  April  3d,  1838, 
of  Turbeville  and  Darden  four  hundred  and  ninety-six  dollars 
and  forty-four  cents.9' 

The  defendants  pleaded  to  this  action  that  they  had  paid 
the  debt;,  and  David  Darden  pleaded  also  that  the  obligation 


Note. — The  coort  refused  to  quiet  the  title  of  complainant,  as  prayed  for  in 
the  bill,  bnt  declared  in  the  decree  that  "this  decree  is  not  to  be  set  up  to  the         ***■• 
prejudicetof  either  party  in  any  suit  at  law  hereafter  to  be  brought  to  settle 
the  original  rights  to  the  land  in  controversy." 
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Nashvillb,  above  set  forth  was  not  his  deed.    Upon  these  pleas  issues 
were  taken  and  a  verdict  was  rendered  by  a  jury  in  favor 

TttfberHle 

v  of  the  plaintiff  for  the  sum  of  fifteen  hundred  and  ninety- 
mywi*  five  dollars  and  ninety,  one  cents.  The  defendants  moved  the 
court  to  set  aside  the  verdict,  but  the  motion  was  overruled 
and  judgment  rendered  upon  the  verdict.  They  prayed  and 
obtained  an  appeal  in  the  nature  of  a  writ  of  error  to  the 
supreme  court. 
The  bill  of  exceptions  exhibits  the  following  facts: 
The  plaintiff  executed  and  delivered  to.  Reuben  Bartlett, 
the  obligee,  a  release  of  all  claim  against  him  by  virtue 
of  his  endorsement  of  the  obligation  to  the  plaintiff,  who 
then  testified  that  the  obligation  in  the  pleadings  men- 
tioned, together  with  several  others  based  upon  the  same  con- 
sideration, was  executed  and  delivered  to  him  by  Miles  J. 
Turbeville,  of  the  mercantile  firm  of  Turbeville  and  Darden, 
and  that  the  obligation  was  executed  and  delivered  to  him  in 
consideration  of  a  stock  of  goods  sold  and  delivered  to  Tur- 
beville and  Darden,  partners  in  merchandising.  He  also  sta- 
ted that  Darden  was  not  present  when  Turbeville  executed 
this  obligation,  and  did  not,  so  far  as  witness  knew,  author- 
ise Turbeville,  by  deed  or  othe*  writing,  to  execute  it.  He 
further  stated,  that  on  the  day  of  the  execution  of  the  obli- 
gation, or  on  the  day  after,  Darden  called  upon  the  witness 
and  told  him  that  he  was  then  ready  to  close  the  contract 
and  give  his  notes  for  the  amount.  Witness  then  informed 
Darden  that  Turbeville  had  given  the  notes  signed  "Turbe- 
ville and  Darden;"  with  this  Darden  expressed  himself  satis- 
fied. Witness  did  not  then  show  the  obligation  to  Darden, 
or  inform  him  that  the  instrument  executed  was  a  sealed  In- 
strument. Witness  further  stated  that  at  the  time  Turbe- 
ville executed  the  above  mentioned  obligation  to  him  he  ex- 
ecuted several  instruments,  signed  "Turbeville  and  Darden," 
which  were  sealed.  These  were  discharged  by  both  the  de- 
fendants paying  monies  upon  them  at  different  times  during 
the  partnership.  This  testimony  was  objected  to,  but  the 
court  admitted  it  to  go  to  the  jury. 

The  plaintiff  then  introduced  Nicholas  H.  Ryan,  who  tes- 
tified that  the  obligation  set  forth  in  the  declaration  was 
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placed  in  his  hands  for  collection,  and  that  (recalled  upoo  Nashvixxb, 

T)f  fimhor  183d 

Darden  to  pay  "the  note."    Darden  observed  to  him'  in  reply ! * 

that  be  knew  he  was  bound  to  pay  "the  note,"  but  that  he  and  _  , 
TurboviUe  had  dissolved  partnership,  and  that  TurbevBle  was 
to  pay  the  debts,  and  that  he  had  taken  security  from  him  for 
the  payment  of  the  debts  of  Turbeville  and  Darden.  Witness 
farther  stated  that  he  did  not  show  the  obligation  to  Darden, 
and  so  far  as  he  knew,  Darden  had  never  seen  it.  In  speak- 
ing of  the  instrument  as  the  evidence  of  debt  he  called  it  "a 
note."  Witness  did  not  inform  him  that  it  was  a  sealed  in- 
strument; he  however  described  the  instrument  by  the 
amount  and  the  partners.  The  plaintiff  read  the  obligation  . 
and  the  endorsements  upon  it.  This  was  all  the  testimony. 
The  charge  of  the  honorable  M.  A.  Martin,  presiding  judge, 
is  in  all  its  material  parts  set  forth  in  the  opinion  of  the  court. 

Charge  Boyd,  for  the  defendant  in  error,  contended:  1. 
Partners  are  the  mutual  agents  of  each  other  in  all  things 
that  concern  the  firm,  (Story  on  Agency,  40,)  but  one  part- 
ner has  no  power  to  execute  a  deed  which  will  be  binding 
upon  the  other  partners  unless  he  have  express  authority  un- 
der seal  so  to  do.  Story  on  Agency,  115:  Collier  on  Part- 
nership, 256, 257:  7  Term  Rep.  203. 

2.  Such  bond  is  binding  upon  the  partner  who  executes  it, 
and  extinguishes  the  simple  contract  debt  of  the  firm.  1 
Yerger,  26:  9  Massachusetts,  11:  7  Term  Rep.  203. 

3.  Whenever  an  act  of  agency  is  required  to  be  done  in 
the  name  of  the  principal  undor  seal,  the  authority  to  do  the 
act  most  be  under  seal  Story  on  Agency,  50.  And  a  subse- 
quent parol  ratification  of  such  an  act  will  not  make  it  bind- 
ing upon  the  principal.    9  Wen.  54:  Johnson's  Dig.  511. 

M4.  When  a  party  executes  a  deed  under  a  power  of  attor- 
ney the  power  ought  to  be  produced  or  its  absence  accounted 
for,  the  instrument  being  the  best  evidence  of  its  own  con- 
tents. 1  Esp.  Ga.  89.  Nor  can  the  contents  of  a  written 
instrument  be  proven  by  parol  if  the  written  instrument  is 
in  existence  and  can  be  produced.    1  Starkie,  436. 

5.  If  the  instrument  is  in  the  possession  of  the  opposite 
party  notice  must  be  given  to  produce  it,  and  then  if  it  be  not 
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Nabhville,  produced  parol  evidence  may  be  given  of  its  due  execution 

P"»mb6r;i«*-  and  of  its  contents,  (I  Starkie,  317,  345,  347:  6  Term  Rep. 

Twberiito    gg^  ^  ^^  proof  cannot  be  given  of  its  contents  tiH 

lf*,,•      such  notice  has  beert  served  upon  the  opposite  party  or  his 

attorney. 

H.  8.  Ktmblc,  for  the  defendant  in  error.  1.  The  written 
authority  of  one  partner  to  bind  his  co-partner  by  deed  may 
be  sho^n  by  parol  proof,  {Jackson  vs.  Porter \  Martin's  La. 
Rep.  SCO,)  an4  if  there  be  a  previous,  parol  authority  given 
by  a  partner  to  his  co-partner  to  execute  a  dee4  for  him,  or 
if  there  be  a  subsequent  adoption  of  the  deed  by  express  as^ 
$ent,  or  by  acts  and  conduct  ratifying  the  deed,  the  partner 
will  be  held  responsible  by  the  deed.  3  Kent's  Com.  48: 
Skinner  vs.  Dayton%  19  Jol\nson,  513:  1  Hall,  262:  Cody  vs. 
Shepherd,  11  Pickering,  400:  Person  vs.  Carter  f  3  Murphy, 
321:  Mackay  vs.  BJpodgood,  9  Johns.  285. 
.  %  To  the  jury  belonged  the  province  of  weighing  the  tes- 
timony and  determining  upon  the  sufficiency  or  insufficien- 
cy thereof;  and  this  court  has  fully  settled  the  law  that  a  new 
trial  shall  not  be  granted  ip,  civil  cases  upon  the  ground  that 
the  verdict  of  the^.  jury  is  qgainsi  the  evidence  unless  there  is 
a  decided  preponderance  against  it  amounting  to  rashness. 
Perry  vs.  Smith  and  Mayfield>  4  Yerger,  323:  Grubbs  vs. 
APClatchy,  3  Yerger,  442. 

Gbsen,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt,  brought  by  Ryan,  as  assignee  of 
Reuben  Bartlett,  upon  a  bill  single,  purporting  to  have  been 
ejxectfted  by  Turbeville  and  Darden  to  the  said  Bartlett,  for 
two  thousand  three  hundred  and  twelve  dollars  and  seventy- 
five  cents.  Darden,  one  of  the  defendants,  pleaded  non  eft 
factum  to  the  action,  and  on  the  trial  proved  that  himself 
*nd  Turbeville  were  partners  in  trade,  and  that  the  bond  up- 
on which  this  suit  was  brought  was  executed  by  Turbeville 
in  the  partnership  name,  and  that  it  was  not  signed  or  sealed 
by  him  or  in  his  presence.  The  plaintiff  proved  that  on  the 
day  of  the  execution  of  the  bond,  or  the  next  day,  Darden 
galled  upon  the  payee  of  the  note  and  told  him  that  he  was 


Turbeville 
Ryan. 
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then  ready  ta  dose  the  contract  and  then  give  his  notes  for  Nashville. 

i  t^       i  i         ■    r  i^tii-  December,  1839. 

the  amount  Bartlett  then  uiformed  Darden  that  his  partner,  — 
Turbeville,  had  given  notes  signed  Turbeville  and  Darden, 
with  which  he  expressed  himself  satisfied;  but  the  bond  was 
not  shown  to  him,  nor  was  he  informed  that  obligations  under 
seal  had  been  executed.  The  plaintiff  further  proved  that  at 
the  time  the  bond  in  the  pleadings  mentioned  was  executed, 
the  said  Turbeville  executed  one  or  more  similar  bonds  in 
the  name  of  Turbeville  and  Darden,  which  were  paid,  both 
the  defendants  at  different  times  during  the  partnership. pay- 
ing money  on  said  bond.  The  plaintiff  proved  by  another 
witness  that  the  bond  in  the  pleadings  mentioned  was  placed 
in  his  hands  for  collection;  that  he  called  upon  Darden  and 
told  him  he  wanted  him  to  pay  the  said  note.  He  said  he 
knew  he  was  bound  for  said  note,  but  that  they  had  dissolved 
partnership,  and  that  Turbeville  was  to  pay  the  debts.  Wit* 
ness  did  not  show  the  bond  to  Darden,  nor  does  he  know 
Darden  ever  saw  it;  in  speaking  of  the  claim  he  called  it  a 
note,  and  he  did  not  inform  Qprden  that,  it  was  under  seal. 
Several  credits  were  endorsed  upon  the*  bond,  expressing  in 
general  terms  that  the  sums  credited  were  paid  by  Turbe- 
ville and  Darden.  The  court  charged  the  jury  "that  one  * 
partner  had  not,  by  virtue  of  the  partnership,  power  to  bind  ! 
his  co-partner  by  bond,  unless  such  partner  had  authority  un*  / 
der  seal  to  do  so;  but  if  they  believed  from  the  testimony 
that  defendant,  Darden,  had  paid  notes  under  seal  executed 
at  the  same  time  and  upon  the  same  consideration  to  the 
same  parties,  an*  that  he  had  subsequently  admitted  that  he 
was  bound  by  the  note  sued  on,  the  court  would  leave  it  to 
the  jury  to  determine  the  facts  whether  any  authority  under 
seal  had  been  given  by  Darden  to  Turbeville  to  bind  him  by 
bond  at  the  time  of  the  execution  of  the  specialty  sued  on; 
that  unless  they  had  positive  proof  of  the  existence  of  such 
authority  at  the  time  of  the  execution  of  the  bond,  or  were 
satisfied  from  all' the  facts  and  circumstances  that  such  au- 
thority did  then  exist,  their  verdict  should  be  for  the  defend* 
ant,  Darden;  but,  if  they  believed  that  suflh  authority  did 
at  the  time  of  the  execution  of  the  bond  exist,  their  verdict 
should  be  for  the  plaintiff."    The  jury  found  4  verdict  for  th* 
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Nashville,  plaintiff,  and  the  defendant*  moved  for  a  new  trial,  which 

December,  1839.  *       ,  •    *  i     "  ■  i    •     i  ,         . 

— motion  was  overruled  by  the  court  and  judgment  rendered 

v         upon  this  verdict,  from  which  this  appeal  in  error  is  prose* 
RymB-      cuted. 

No  objection  is  made  by  the  plaintiffs  in  error  to  the  gen- 
eral doctrine  stated  by  the  court  in  the  charge  to  the  jury; 
but  it  is  insisted  his  honor  erred  in  assuming  "that  if  Darden 
had  paid  notes  under  seal,  executed  at  the  same  time,  and 
upon  the  same  consideration  to  the  same  parties,  and  had  sub- 
sequently admitted  that  he  was  bound  by  the  note  sued  on/' 
these  facts  would  be  evidence  from  which  the  jury  would  be 
authorized  to  infer  that  Turbeville  had  authority  from  Dar- 
den under  seal  to  bind  him  at  the  time  the  bond  sued  on 
was  executed.  We  do  not  think  the  facts  thus  stated  by  the 
courts  authorize  the  inference  which  it  was  indicated  the  ju- 
ry might  make.  None  of  the  facts  go  so  far  as  to  assume 
that  subsequent  acts  of  ratification  constitute  evidence  that 
the  deed  was  executed  by  virtue  of  a  written  authority  un- 
der seal  existing  at  the  time*  If  the  existence  of  such  au- 
thority be  necessary,  its  production  could  not  be  dispensed 
with  unless  it  were  shown  to  have  been  lost  or  destroyed,  or 
otherwise  beyond  the  power  and  control  of  the  party  desi- 
ring to  prove  its  contents.  1  Starkje,  436.  There  can  be 
no  reason  why  this  general  rule  of  evidence  in  relation  to 
written  instruments  should  be  dispensed  with  in  this  case. 
Parol  proof  therefore  that  TurbeviUe  had  authority  under 
seal  to  bind  his  co-partner  would  have  been  inadmissible, 
much  less  could  evidence  of  the  manner  in  which  Darden 
had  acted  in  reference  to  other  contracts  of  a  similar  charac- 
ter establish  the  existence  of  such  authority.  But  it  is  insist- 
ed that  although  a  party  may  not  have  a  written  authority 
under  seal  to  bind  his  co-partner  by  deed,  yet,  if  such  co- 
partner  subsequently  assent  to  the  contract,  he  is  bound,  and 
that  the  circumstances  enumerated  by  the  court  tcrthe  jury 
Were  competent  evidence  to  prove  such  subsequent  assent 
4  If  it  were  admitted  that  such  subsequent  assent  would  bind 
>  ft  party,  still  the  question  whether  there  was  such  subsequent 
\  assent  was  net  propounded  to  this  jury,  nor  did  they  consid* 
er  of  the  testimony  in  reference  to  such  question.    It  could 
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not  therefore  be  said  that  they  had  found  the  fact  that  Dar-  Nashville, 

iii  i       «™  . ,    .  «  *  December,  1839. 

den  had  so  assented.    They  were  told  that  it  must  be  proved 
that  Turbeville  acted  under  an  authority  by  deed.    This  en-  ▼ 

quiry  was  as  to  the  existence  of  such  authority;  and  they  ****" 
were  told  they  might  find,  and  they  did  find,  from  the  facts 
and  circumstances  enumerated,  that  such  authority  did  exist. 
This  being  illegal  the  verdict  cannot  be  supported,  even 
though  we  should  think  the  evidence  might  have  sustained  a 
finding  upon  the  principle  which  it  is  insisted  on  should  have 
been  stated  by  the  court,  because  that  principle  not  having 
been  stated,  the  evidence  was  not  considered  in  reference  to  it. 

2.  But  we  cannot  adopt  the  principle  contended  for  by  the  : 
counsel  for  the  defendant  in  error.    The  two  cases  upon    ! 
which  they  rely,  {Cody  vs.  Shepherd,  II  Pick.  400,  and    ) 
Grrann  vs.  Seton  and  Bunker,  1  HalPs  Rep.  982,)  seem  to  us   J 
virtually  to  have  abandoned  the  doctrine  that  one  partner  \ 
cannot  bind  another  by  deed  unless  expressly  authorised  to  / 
do  so  by  an  instrument  of  equal  dignity.    For  they  hold ' 
that  a  previous  parol  assent,  or  a  subsequent  adoption,  will 
bind  the  party  though  no  written  authority  under  seal  exist- 
ed.   To  assume  this  position  in  one  sentence,  and  in  the  next 
to  adopt  the  doctrine  laid  down  by  Lord  Kenyon  in  Harri- 
son vs.  Jackson,  7  Term  Rep.  207,  seems  to  us  contradictory 
and  absurd;  for  if  a  previous  assent  or  subsequent  parol  adop- 
tion will  do  to  bind  the  party,  certainly  there  is  no  necessity 
for  a  written  authority  under  seal  to  do  it. 

But  upon  this  question  our  own  court  has  made  two  con- 
current decisions,  which  we  are  not  at  liberty  to  disregard. 
In  the  case  of  Nunnely  vs.  Doherty,  1  Yer.  Rep.  20,  the 
court  say  "that  no  authority  is  given  a  partner  by  the  law 
merchapt  to  bind  his  co-partner  by  deed,  nor  does  the  fact 
that  the  articles  of  co-partnership  were  under  seal  give  him    / 
such  authority  merely  from  the  circumstance  of  their  being    ; 
sealed;  to  have  this  effect  a  special  power  or  authority  must   { 
be  contrfned  in  the  articles."    This  case  was  followed  by  the   \ 
case  of  Waugh  and  Finley  vs.  Garriger*  1  Yeqger,  31,  and    j  ■ 
by  many  other  cases  which  have  not  been  reported,  so  that    ' 
at  this  time  we  feel  bound  by  their  authority;  and  although 
the  doctifee  is  no  favorite  with  us,  yet,  if  we  adhere  to  it  at 
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Nashville,  all,  we  feel  bound  to  maintain  it  in  good  faith.    Certainly 

_!!m  xl.     '  the  alarm  which  Lord  Kenyon  in  Harrison  vs.  Jackson  sup- 

"   an    poses  the  mercantile  world  would  feel,  however  justly  it  may 

Ke*bi*'      have  been  apprehended  in  England,  could  not  be  felt  here  if 

it  were  determined  that  one  partner  might  bind  the  other  by 

a  contract  for  the  payment  of  money  though  made  under 

seal.    But  the  contrary  doctrine  is  too  firmly  established  to 

be  shaken  by  the  courts,  and  if  changed  at  all  it  must  be  done 

by  the  legislature.    Reverse  the  judgment, 


M'Clanahan  vs.  Keeble. 

M'Clanahan  obligated  himself  to  serve  Keeble  thirteen  months  for  a  stipulated 
compensation  as  an  overseer.  He  served  a  portion  of  the  time  and  then,  by 
parol  agreement,  Harrison  was  substituted  in  the  place  of  M'Clanahan,  who 
served  Keeble  the  balance  of  the  thirteen  months:  Held,  in  an  action  of  cove- 
nant by  M'Clanahan  against  Keeble  for  his  wages,  that  he  could  not  allege  and 
prove  by  parol  that  Harrison's  service  was  substituted  in  lieu  of  his  own;  such 
an  agreement  discharged  as  to  one  by  subsequent  parol  agreement  cannot  be 
enforced  as  to  the  other. 

Samuel  M'Clanahan  instituted  an  action  of  covenant  in 
the  circuit  court  of  Rutherford  county,  on  the  3d  day  of  May, 
1838,  against  Walter  Keeble.  At  the  March  term,  1839,  the 
court,  the  honorable  Samuel  Anderson,  judge  of  the  fifth  cir- 
cuit, presiding,  gave  judgment  for  Keeble  upon  a  verdict  ren- 
dered in  his  favor.  From  this  judgment  M'Clanahan  ob- 
tained an  appeal  in  the  nature  of  a  lyrit  of  error  to  the  su- 
preme court. 

Ready,  for  the  plaintiff  in  error,  cited  the  following  cases: 
Fleming  vs.  Gilbert,  3  Johnson's  Rep.  528:  Hotham  vs.  East 
India  Company,  1  Term  Rep.  688:  Dearbourne  vs.  Cross,  7 
Cowen,  48:  Lattimore  vs.  Haison,  14  Johnson,  330:  1  Vera. 
240:  Keating  vs.  Price,  1  Johns.  Cases,  22:  Thompson  vs. 
Ketchum,8  Johns. Rep.  189. 

Keeble,  for  the  defendant,  cited  13  Johns.  Rep.  87:  The 
People  vs.  Manning,  8  Cowen,  297:  Whitney  vs.  Spencer,  4 
Cowen,  39:  10  Johns.  Rep.  27:  Dutch  Church  of  Albany  vs. 
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Bradford,  8  Cowen,  457:  Tayiar  vs.  Butler,  6  Cowen,  634:  Nashville, 

Richards  and  others  vs.  Hodges,  2  Saund.  Rep.  84^  note  1 :  ib.  — - " 

117:  1  Johns.  Rep.  138:  3  Saund.  475  j  note  1:  Van  Antxoerp 
vs*Stewdrt)8  Johns;  Rep.  125:  Freeman  vs  Adams,  %  Johns. 
Rep.  114:  Lewis  vs.  Green,  Peck,  161:  Bond  vs.  Jackson, 
Cooke,  500:  Phillips  vs.  Ainor,  2  Term,  329:  ^itfuon  vs.  Art- 
fefce,  5  Yerger,  193:  Wood  vs.  Goodrich,  9  Yerger,  266: 
/on»  vs.  TFor<ij  10  Yerger,  166:  Thompson  vs.  Ketchum,  8 
Johns.  Rep.  189:  Petersdorf's  Ab.  418:  Thompson  vs.  firotttit 
7  Taunton*  65ft. 

Rebsb,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  covenant  instituted  upon  an  agreement 
under  the  seals  of  the  plaintiff  and  defendant,  which  stipu- 
lated that  the  plaintiff  would  for  thirteen  months,  from  the 
1st  December,  1836,  to  the  last  December,  1837,  perform  on 
the  farm  of  the  defendant  the  duties  of  an  overseer  to  the 
best  of  his  skill  and  knowledge;  and  that  the  defendant,  on 
account  of  his  services,  would  pay  the  plaintiff  two  hundred 
dollars,  and  furnish  him  with  certain  articles  of  provision  for 
his  family  and  of  provender  for  his  horse.  The  declaration 
alleges  ihat  the  plaintiff  rendered  the  stipulated  services  a* 
overseer  to  the  best  of  his  skill  and  knowledge,  and  assigns 
as  a  breach  of  the  covenant  on  the  part  of  the  defendant 
that  he  had  neither  paid  the  money  in  the  covenant  men* 
tioned  nor  furnished  the  provisions  and  provender.  The 
defendant  pleaded:  first,  covenant  performed,  upon  which  is- 
sue was  taken;  and*  secondly,  that  the  plaintiff  did  not  faith- 
fully perform  his  duty*  as  overseer  foT  the  time  of  thirteen 
months,  but  absented  himself  from  the  service  of  the  defend- 
ant before  the  expiration  of  that  time.  To  this  the  plaintiff 
replied  specially,  "that  although  it  was  true  that  he  did  not 
serve  out  the  term  of  thirteen  months  as  an  overseer  for  th6 
defendant,  he  was  released  and  discharged  by  the  parol  con- 
sent and  agreement  of  said  defendant  on  the  20th  day  of 
December,  before  the  exffcation  of  said  thirteen  months,  and 
by  whieh  agreement  the  defendant  was  to  accept  and  ret 
ceive  the  services  of  one  James  Harrison  from  the  said  20th 
of  December  before  the  expiration  of  the  said  thirteen 

16 
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Nashville,  months,  in  the  place,  room  and  stead  of  him,  the  said  plain- 
December,  183  .  tjg-„  ip0  ^jg  ^plication  the  defendant  demurred*  A  ver- 
dict was  found  for  the  plaintiff,  and  his  damages  assessed  up- 
the  plea  of  covenant  performed.  But  upon  the  demurrer 
the  circuit  court  gave  judgment  against  the  plaintiff;  to  re- 
verse which  he  has  prosecuted  his  writ  of  error  to  this  court. 
The  case  has  been  well  and  fully  argued  on  both  sides.  We 
entertain  no  doubt  that  the  judgment  of  the  circuit  court  is 
correct.  Waiving  the  consideration  that  the  replication  de- 
parts from  the  declaration,  (see  2  Saunders,  84,  note  1,)  and 
taking  the  matter  of  the  replication  as  if  alleged  in  the  decla- 
ration in  the  room  of  the  general  allegation  of  performance 
there  set  forth,  it  then  presents  the  case  of  a  plaintiff  in  an  ac- 
tion of  covenant  seeking  to  enforce  the  covenant  and'to  recov- 
er damages  for  its  breach  against  the  defendant,  while,  at  the 
same  time,  he  attempts  to  vary  and  diminish  his  own  obli- 
gations, arising  from  the  covenant,  by  an  alleged  paroiagree* 
merit.  This  he  cannot  do  on  well  established  principles. 
The  rule  has  received  frequent  recognition  in  the  adjudica- 
tions of  this  State;  it  is  regarded  also  as  well  settled  in  Eng- 
land. Without  unnecessarily  multiplying  references,  it  will 
be  sufficient  to  cite  the  judgment  of  Ch.  Justice  Gibbs  in  the 
case  of  Thompson  vs.  Brown,  7  Taunton,  656.  In  that  case 
a  number  of  other  cases  involving  the  same  principle  are 
cited  and  commented  on.  The  Chief  J.  in  that  case  says, 
"The  only  question  is,  whether  a  delivery  at  Liverpool  can 
be  substituted  for  a  delivery  at  London  so  as  to  enable  the 
plaintiff  to  recover  upon  this  covenant  the  same  freight  and 
demurrage  as  if  he  had  delivered  the  cargo  at  London.  The 
maxim  of  law  which  meets  one  in  this  case  is,  that  matters 
which  are  contracted  for  by  deed  cannot  be  dissolved  except 
by  deed."  It  is  true  there  are  cases,  as  that  of  Fleming  vs. 
Gilbert,  3  John.  Rep.  527,  where  the  rigor  of  this  principle 
is  somewhat  relaxed  on  behalf  of  a  defendant  seeking  to 
discharge  himself  from  damages  for  a  breach  of  covenant  by 
showing  some  substituted  agreement  of  modification  or  satis- 
faction. In  the  case  already  referred  to,  of  Thompson  vs. 
Broom,  the  distinction  in  question  is  alluded  to  by  Ch.  Justice 
Gibbs,  and  he  quotes  Lawrence,  J.  as  spying,  in  the  case  of 
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Vaughn  vs.  Law. 

Where  the  legal  right  of  complainant  is  clear,  the  existence  of  a  nuisance 
manifest,  and  the  injury  of  a  efcaracter  not  to  be  compensated  in  damages,  a 
trial  at  law  is  sot  necessary  in  order  to  give  a  court  of  chancery  jurisdiction 
in  such  cases. 

Mitchell  erected  a  dam  which  canted  the  water  to  overflow  the  land  of 
Vaughn;  Vaughn,  in  an  action  at  law,  recovered  damages  against  Mitchell, 
and  by  a  decree  in  chancery  based  thereupon  had  the  dam  abated;  Mitchell 
sold  his  land  to  Jones;  Jones  re-built  the  dam  lower  down' on  the  same  creek, 
so  as  to  overflow  the  same  land  of  Vaughn  as  high  as  the  first  dam,  and  sold 
to  I«aw  without  notice  of  the  previous  proceedings  at  taw  and  equity:  Held, 
that  law  was  a  privy  in  estate  by  the  purchase,  and  stood  in  the  same  situation 
with  Mitchell,  and  that  the  judgment  against  Mitchell  established  the  nuisance 
against  hi&v 

On  the  28th  day  of  February,  1838,  Dixon  Vaughn  filed 
a  hill  in  the  chancery  court  at  Columbia,  Maury  county, 
against  Samuel  Law.  Vaughn  alleges  in  his  bill  that  in 
1819  or  1820  he  purchased  and  took  possession  of  a  tract 
of  three  hqndred  acres  of  land  on  Fountain  creek,  in  Mau- 
ry county,  and  in  1834  he  procured  a  deed  in  fee  simple 
therefor;  and  that  his  possession  of  the. premises  had  been 
continued  from  the  time  he  purchased  the  same  till  the  fi- 
ling of  this  bill;  that  there  was  but  one  lasting  spring  upon 
the  tract;  that  it  fgpnished  cool  and  wholesome  drinking 


Vaughn 

v 
Law. 


Beard  vs.  Wadkam,  1  East,  619,  "that  all  the  cases  cited,  Nashville, 
where  the  substitution  of  one  thing  for  another  was  admit- 
ted, were  cases  where,  subsequent  to  the  breach  of  the  cove- 
nant, the  covenantee  had  agreed  to  accept  another  thing  in 
satisfaction  of  his  damages,  which  was  an  answer  to  an  ac- 
tion for  the  non-performance  of  the  thing  stipulated."  And 
Ch.  Justice  Gibbs  adds:  "I  can  understand  the  doctrine  that  a 
man  has  been  paid  his  damages  by  accepting  something  else 
in  lieu  of  that  to  which  he  was  entitled;  but  a  plaintiff  can- 
not aver  that  "by  parol  something  else  has  been  substituted 
for  that  which  the  covenant  required  him  to  do."  We  affirm 
the  judgment. 


Vaughn 

v 

Law. 
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Nashville,  water,  and  that  he  erected  his  dwelling  house  with  a  view 

December  1839 

■  to  the  use  of  the  water  furnished  by  the  spring,  cleared  a 
farm  and  made  valuable  improvements  thereupon;  that  the 
spring  was  about  thirty  yards  distant  from  the  creek,  in  a 
sink,  and  had  an  outlet  under  ground  to  the  creek;  that 
the  creek  run  in  a  semi-circle  around  a  portion  of  his  tract, 
the  land  lying  east  of  the  creek,  and  the  eastern  margin  of 
the  creek  being  the  boundary  of  the  tract,  so  that  the 
whole  bed  of  the  creek  belonged  to  the  complainant,  and 
that  since  1819,  it  had  been  used  and  enjoyed  by  him  for 
stock  water  and  for  other  purposes;  that  Mitchell  was  the 
owner  of  a  tract  of  three  hundred  acres  adjoining  the  tract 
of  complainant  on  the  same  creek  and  next  below;  that 
within  about  three  hundred  yards  of  complainant's  lower 
line,  in  the  year  1824,  said  Mitchell  erected  a  mill-dam 
across  the  said  stream;  that  in  consequence  thereof  the  wa- 
ter of  the  stream  backed  up  so  as  to  overflow  said  spring, 
a,nd  render  the  water  thereof  totally  unfit  for  use;  that  the 
water  in  the  bed  of  the  creek  upon  the  premises  of  com- 
plainant became  stagnant  and  foetid,  and  the  health  of  his 
family  was  destroyed  in  consequence  thereof;  that  a  fish- 
trap  of  complainant  was  destroyed  thereby;  that  the  creek 
was  rendered  inconvenient  of  passage,  and  other  inconve- 
niences and  injuries  inflicted  upon  complainant  by  the  erec- 
tion of  said  mill-dam;  that  got  more  than  three  quarters 
of  a  mile  in  a  straight  line  above  complainant's  premises 
theire  was  a  mill,  and  there  was  another  within  three  or  four 
miles  below,  and  two  others  within  four  miles  of  the  mill 
so  erected  by  Mitchell;  that  in  1824  he  instituted  an  ac- 
tion in  the  circuit  court  of  Maury  county  against  said  Mitch- 
eU  for  the  creation  of  a  nuisance  by  the  erection  of  said 
dam,  and  recovered  a  judgment  against  him  for  the  sum  of 
seventy-five  dollars,  damages;  this  did  not  cause  an 
abatement  of  the  nuisance,  and  at  the  June  term,  1829,  in 
an  action  subsequently  instituted  for  the  continuance  of  the 
nuisance,  he  recovered  a  verdict  and  judgment  for  the  sum 
of  forty-three  doUars,  damages,  and  the  further  sum  of  forty- 
three  dollars,  costs;  this  did  not  effect  an  abatement  of  the 
nuisance,  and  in  1830  he  filed  a  bill  in  the  chancery  court 
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at  Columbia  against  Elizabeth  Mitchell,  relict  of  said  Mitch-  Nashville, 
ell,  deceased,  and  all  the  heirs  of  Mitchell  who  had  an  inter-  -  ' 

est  in  the  tract  of  three  hundred  acres  aforesaid,  and  in  his 
bill  made  the  allegations  above  set  forth;  that  this  suit  was 
tried  at  March  term,  1S33,  upon  foil  proof,  and  that  it  was 
then  ordered,  adjudged  and  decreed,  that  as  it  appeared  to 
the  satisfaction  of  the  court  that  "in  ordinary  stages  of  the 
water  in  said  creek  the  dam  so  erected  caused  the  water  to 
set  back  upon  and  entirely  to  cover  the  complainant's  spring, 
whereby  it  had  become  entirely  unfit  for  use,  and  that  the 
continuance  of  said  dam  would  be  a  material  and  perma- 
nent injury  to  the  complainant,  that  so  much  of  said  dam 
as  caused  the  water  in  said  creek  to  set  back  upon,  cover, 
overflow  or  drown  in  any,  the  least  degree,  whatever,  the 
said  spring,  be  abated  and  prostrated;"  that  commission- 
ers were  appointed  by  the  order  of  the  court  for  the  pur- 
pose of  ascertaining  the  height  at  which  the  said  dam  might 
be  suffered  to  remain  without  overflowing  the  complainant's 
spring;  and  that  said  commissioners  reported  that  the  dam 
should  be  cut  down  so  as  to  be  four  feet  high  and  no  more; 
that  said  report  was  confirmed  by  the  court,  and  the  dam 
cut  down  accordingly;  that  in  this  condition  it  continued  till 
the  year  1837,  at  which  time  Stephen  B.  Jones  purchased 
the  aforesaid  three  hundred  and  twenty  acre  tract  from 
Mitchell's  heirs;  that  said  Jones  had  no  other  or  better  title 
to  the  land  than  Mitchell's  heirs  had;  that  he  purchased  with 
a  full  knowledge  of  the  two  judgments  at  law  against 
Mitchell,  and  the  decree  of-  the  court  of  chancery  ordering 
the  nuisance  to  be  abated,  as  before  stated;  and  that  "in  the 
year  183?  he  re-built  or  erected  anew  the  said  dam,  or  a 
new  dam  on  the  said  tract  of  land,  across  Fountain  creek,  at 
the  same  place  where  the  former  dam  stood,"  in  contempt  of 
the  decree  of  the  chancery  court  in  1833,  and  against  the 
protestations  of  complainant;  that  said  Jones  by  deed  dated 
the  2d  January,  1838,  conveyed  the  said  tract  of  land  to  one 
Samuel  Law,  then  a  citizen  of  the  county  of  Maury,  and 
under  said  conveyance  said  Law  had  taken  possession  of 
the  tract  of  land,  and  continued  the  nuisance  created  by  the 
erection  of  said  dam^  that  said  Law  purchased  the  land  with 
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Nashville,  full  knowledge  of  the  two  judgments  at  law  and  the  decree 

December,  i8X>.  aforesajd     i*he  yy  allege  further  that    the  injury  com- 

Vaughn      pjaine(j  Qf  by  the  erection  of  said  dam  is  permanent,  and 

**w*       such  as  admits  of  no  compensation  in  damages,  and  prays 

that  the  nuisance  be  abated. 

The  defendant  filed  a  demurrer  to  this  bill,  and  for  cause 
of  demurrer  sets  forth  the  following,  to  wit:  "It  appears, 
from  complainant's  showing,  that  Stephen  B.  Jones  erected 
the  mill-dam  complained  of  on  his  land,  which  said  Jones 
had  a  right  to  do,  and  the  complainant  had  not,  by  judgment 
in  a  court  of  common  law  against  Stephen  B,  Jones,  estab- 
lished the  fact  that  said  Jones  had  created  a  nuisance  by  the 
erection  of  the  dam  aforesaid,  nor  that  said  Law  had  con- 
tinued the  said  nuisance;  and  defendant  insists  that  until 
complainant  shall  have  established  the  fact  as  aforesaid, 
against  the  party  or  parties  aforesaid,  and  -settled  the  rights 
of  the  parties,  that  a  court  of  chancery  cannot  take  juris- 
diction  of  the  cause." 

The  complainant  joined  in  demurrer,  and  on  the  24th  day 
of  March,  1838,  the  court  overruled  the  demurrer,  and  or- 
dered that  the  defendant  have  leave  to  answer. 

Samuel  Vaughn  filed  bis  answer,  and  states  that  he  knows 
nothing  with  regard  to  complainant's  title  to  the  tract  of 
land  which  he  claims  in  his  bill,  but  admits  that  he  purchased, 
in  the  fall  of  1S37,  of  Stephen  B.  Jones,  a  tract  of  land 
containing  three  hundred  acres,  on  Fountain  creek,  in  Mau- 
ry county,  on  which  is  situated  the  mill  and  dam  spoken  of 
in  complainant's  bill,  and  the  mill  and  dam  was  then  in  the 
condition  it  was  in  when  the  purchase  was  made  by  him; 
and  that  he  was  informed  and  believed  that  Stephen  B. 
Jones  purchased  the  same  from  J.  D.  Mitchell  and  Edwin 
Mitchell,  two  of  the  heirs  of  Mitchell,  deceased;  that  he 
had  resided  in  the  cqunty  of  Maury  but  a  short  time,  and 
that  he  knew  nothing  of  the  two  verdicts  and  judgments 
alleged  by  the  complainant  to  have  been  recovered  against 
Mitchell,  deceased*  and  that  he  knew  nothing  of  the  alleged 
decree  in  chancery  in  regard  to  said  dam;  th%t  J.  D.  Mitch- 
ell and  Edwin  Mitchell  "were  minors  at  the  time  and  date  of 
all  the  transactions  set  forth  in  complauugxtVbill,  and  insist 


Law. 


OP  tub  STATE  OF  TBJrtddSfeB.  137 

ted  that  the  alleged  judgments  at  law  and  thedecree  in  chan-  Nashville, 

eery  were  void  as  to  them,  and  did  not  estop  them,  or  those - * 

claiming  under  them,  from  contesting  the  right  of  complain-  T  n 
ant  to  have  the  dam  abated;  that  the  minors  aforesaid  were 
poor  and  necessitous*  and  that  the  decree  spoken  of,  was  ob- 
tained by  compromise;  that  the  mill-dam  was  erected  by  S.  B. 
Jones,  and  entirely  completed  by  him  before  respondent  be- 
came the  purchaser  of  the  land;  that  it  was  in  the  same 
condition  then  as  it  was  at  the  date  of  the  purchase;  that  he 
did  not  know?*ith  certainty  that  it  was  more  than  five  feet 
high,  but  supposed  it  was  a  few  inches  higher  than  five  feet; 
and  that  he  was  informed  by  S.  B.  Jones,  and  believes  that 
said  Jones  built  the  mill-dam  without  objection  on  the  part 
of  complainant;  that  the  spring  alluded  to  in  complainant's 
bill  had  been  abandoned  by  complainant  for  years  before  the 
building  the  mill,  that  a  large  rook  was  placed  over  the 
month  of  it,  rubbish  had  been  washed  over  it,  which  so  com- 
pletely stopped  it  up  that  the  place  of  its  location  could  not 
be  discovered,  and  that  it  was  in  that  condition  when  Jones 
erected  the  dam  complained  oft  that  the  difficulty  of  pass- 
ing the  creek  after  the  dam  was  erectedand  the  alleged  de- 
struction of  the  ford  were  the  chief  causes  of  complaint  put 
forth  by  complainant  after  the  erection  of  the  dam;  and  that 
complainant  proposed  that  if  respondent  would  give  him 
for  the  injury  done  the  ford  the  pahry  sum  of  twenty-five 
dollars  he  would  not  institute  suit  for  the  alleged  nuisance; 
that  the  creek  was  not  rendered  impassable,  and  that  die 
health  of  complainant  was  not  injured  by  the  overflow  al- 
leged to  have  been  created  by  the  miUkiam, 

The  answer  insists  that  defendant  was  a  stranger  to  the 
suits  at  law  and  equity  against  JVfhehett  and  Mitchell's  heirs, 
and  that  they  did  not  bind  him;  that  die  dam,  lor  the  pros* 
tration  of  which  the  said  suits  at  law  and  the  suit  in  equi* 
ty  were  instituted,  is  Dot  the  same  dam  now  complained  of, 
and  that  said  judicial  proceedings  did' not  establish  the  ex. 
isting  mill-dam  to  be  an  injury  to  the  property  or  an  in- 
fringement of  the  rights  of  complainant;  and  that  the  court 
bad  no  jdrisdiction  tilt  the  nuisance  complained  of  was 
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Nashville,  established  against  him  by  a  verdict  at  law  and  a  judgment 

December,  1839.   ,  B 

-  thereupon. 

At  the  September  rules,  1838,  the  complainant  filed  a  gen* 
eral  replication  to  the  answer  of  the  defendant. 

The  proof  in  the  cause  shows  that  the  complainant  and  dew 
fendant  owned  respectively  the  lands  set  forth  in  the  bill  and 
answer,  and  were  in  possession  of  the  same*  and  that  Foun* 
tain  creek  run  through  them  as  alleged;  that  there  was  but 
one  lasting  spring  upon  the  land  of  Vaughn,  which  was  the 
one  for  the  overflow  of  which  this  bill-was  filed;  that  Mitch- 
ell built  a  dam  across  Fountain  creek  on  his  own  premises, 
about  three  hundred  yards  below  the  lower  boundary  line 
of  complainant's  land,  which  causfed  the  water  of  the  stream 
to  overflow  the  spring;  that  the  spring  was  in  a  sink 
about  thirty  yards  from  the  bank  of  the- creek;  that  the  vfra- 
ter  of  the  spring  was  good  wholesome  drinking  water  before 
the  erection  of  the  dam  complained  of,  and  that  complain- 
ant used  it  occasionally  but  not  constantly  before  the  erec- 
tion of  the  dam;  that  before  the  erection  of  the  dam  the 
water  was  injuriously  affected  by  the  water  of  the  creek 
at  times  when  there  were  swells  in  it,  and  that  after  the 
erection  of  the  dam  the  water  was  totally  destroyed  and 
rendered  unfit  for  drinking  water;  that  there  was  a  ford 
across  the  creek  on  the  land  of  complainant,  through  which 
the  complainant  was  accustomed  to  pass  in  going  to  a  mill 
belonging  to  his  son  about  three  quarters  of  a  mile  above  the 
mill  of  defendant;  that  this  ford,  though  difficult  generally 
of  passage,  was  rendered  more  so  by  the  back  water  of  de- 
fendant's dam;  that  the  sickness  in  the  family  of  complain* 
ant  had  been  somewhat  increased  since  the  erection  of  the 
dam,  though  no  evidence  to  prove  that  the  increase  of  sick* 
ness  may  not  have  been  occasioned  by  other  causes  was  intra* 
duced^ 

It  was  in  proof  also  that  the  several  verdicts  and  judg- 
ments at  law  against  Mitchell  were  obtained  as  set  forth  in 
complainant's  bill,  and  that  the  decree  in  chancery  was  ren- 
dered ordering  that  the  dam  should  be  reduced  in  height 
to  eight   feet    There  was  no  evidence   that  Law  knew 
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of  the  existence  of  the  judgments  at  law  or  the  decree  in  Nashvills, 
chancery  at  the  time  he  purchased  the  property  from  S.  B.  - 
Jones,  who  purchased  it  from  the  heirs  of  Mitchell,  deceased. 
It  appears  that  the  dam  was  cut  down  in  conformity  with 
the  decree;  bat  the  dam  still  affected  injuriously  to  some  ex- 
tent thtt  spring,  which  was  abandoned  by  complainant,  and 
obvered  up  with  rock  and  rubbish  for  several  years,  with  thd 
alleged  purpose  of  keeping  stock  from  falling  into  it  The 
dam  of  Mitchell  was  broken  down  by  drift-wood  after  its 
height  was  reduced  by  the  decree  in  chancery*  and  contini 
ued  in  this  condition  nearly  two  years.  The  property  was 
sold  in  this  dilapidated  condition  to  Stephen  B.  Jones;  he 
removed  the  fragments  of  the  broken  dam  and  re-erected  a 
new  dam  at  the  same  place;  he  knew  of  the  previous  ju- 
dicial proceedings  by  which  the  dam  built  by  Mitchell  had 
been  abated,  and  proceeded  to  erect  the  new  dam  in  oppoi 
sition  to  the  known  wishes  of  complainant)  Who*,  about  this 
period,  uncovered  his  spring  and  hung  a  gourd  in  the  vicini- 
ty.  Jones  put  the  mill  in  operation  and  sold  the  property 
to  defendant,  Law.  The  dam  erected  by  Jones  was  higher 
than  that  built  by  Mitchell.  Such  is  the  substance  of  the 
great  mass  of  testimony  in  the  record. 

At  the  September  term,  1839,  the  cause  came  on  to  be 
heard  upon  the  bill,  answer,  replication  and  proof.  The 
chancellor  being  of  the  opinion  that  Law  was  a  privy  in  es- 
tate with  Mitchell*  deceased,  and  with  the  heirs  of  Mitchell, 
and  that  the  dam  had  been  previously  decreed  to  be  a  nui- 
sance and  ordered  to  be  abated  so  as  not  to  exceed  five  feet 
in  height  above  the  level  of  the  lower  sHl  and  the  court 
regarding  the  decree  so  far  binding  upon  all  the  parties  and 
privies  as  to  place  the  burden  of  proof,  to  show  that  it  had 
ceased  to  be  such  nuisance,  oil  those  wh6#  claim  a  right  to 
erect  or  continue  said  dam  higher  than  it  was  ordered  to  be 
in  the  decree  aforesaid  and  the  chancellor,  being  further  of 
opinion  that  such  proof  had  not  been  made,  ordered*  ad» 
judged  and  decreed  that  said  Law  abate  and  lower  said  dairi 
ao  that  it  shall  not  exceed  the  height  of  five  feet  above  the 
horizontal  level  bf  the  lower4  sill  immediately  adjoining 
the  mill-house,  according  to  the  principles  heretofore  de* 
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Nashville,  clarad  in  the  case  of  Vaughn  against  the  heirs  of  Mitchell. 

! "  The  defendant  appealed. 

Vtugha 

V 

***'  Pillow,  for  the  plaintiff  in  error,  contended:  1st*  That  the 

dam  complained  of  was  not  a  nuisance;  the  proof  exhibited 
wholly  failed  to  establish  the  charge  in  the  bill  that  the 
health  of  complainant's  family  had  been  destroyed  by  the 
erection  of  the  dam,  #nd  the  spring  not  furnishing  good  wai- 
ter at  any  time,  and  being  injuriously  affected  by  every 
swell  in  the  creek  by  its  communication  therewith,  was 
wholly  abandoned  and  covered  up  by  complainant  with  rock 
and  rubbish;  the  injury  if  any  was  slight.  Lex  de  minimis 
non  curat. 

2.  That  the  bill  did  not  charge  that  the  dam  now  com* 
plained  of  was  the  same  dam  erected  by  Mitchell,  and 
abated  by  a  decree  of  the  chancery  court  as  a  nuisance;  that 
proof  showed  that  it  was  not  the  same  dam,  but  a  new  and 
different  dam,  erected  some  six  or  seven  years  after  Mitch- 
ell's dam  was  built,  by  a  different  person  and  with  other  ma- 
terials; that  the  dam  erected  by  Jones  has  never  been  de- 
clared by  judicial  proceedings  to  be  a  nuisance.  If  it  be  not 
the  identical  dam  built  by  Mitchell,  and  declared  a  nuisance 
in  chancery  based  upon  proceedings  at  law,  it  cannot  be  re- 
garded as  the  same  nuisance,  nor  as  a  continuance  of  the 
same,  but  as  the  creation  of  a  new  nuisance,  if  it  be  a  nui- 
sance at  all.  The  dam  built  by  Jones  may  be  very  differ- 
ent in  its  nature  and  effects  from  that  erected  by  Mitchell. 
The  question  as  to  whether  the  last  erected  dam  is  a  nui- 
sance is  in  issue  between  the  parties;  until  this  question  ig 
settled  by  the  verdict  and  judgment  of  a  court  of  law,  this 
court  has  no  jurisdiction  of.  the  case.  CaldweU  vs.  Knott, 
10  Yer.  209.  ^Whatever  facts  may  be  exhibited  in  proof, 
this  being  a  case  of  ordinary  nuisance,  the  chancellor  had 
no  right  by  the  rules  of  law  to  determine  the  fact  of  nui- 
sance or  no  nuisance.  The  verdicts  obtained  against  Mitch- 
ell did  not  establish  at  law  the  present  dam  to  be  the  same  nui- 
sance, nor  a  continuance  thereof,  though  it  he  admitted  that 
Law  is  a  privy  in  estate  with  Mitchell.  This  is  not  a  tech- 
nical quibble.    The  verdicts  would  be  conclusive  against 
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Mitchell's  dam.    They  would  not  weigh  any  thine  against  a  Nashvtllr, 

J  ^jlt  x?j         m?  ^  December.  1839. 

dam  erected  by  Jones  seven  years  afterwards.  The  court  - 
then  is  asked  to  take  jurisdiction  of  a  case  of  alleged  nui-~ 
sance  in  which  there  has  been  no  proceedings  at  law  to  de- 
termine the  rights  of  complainant;  and  the  question  to  be  de- 
termined is,  whether  this  is  one  of  the  cases  in  which  a  court 
of  chancery  will  take  jurisdiction  without  previous  proceed- 
ings at  law.  He  contended  that  it  was  not.  If  the  evi- 
dence be  conflicting  and  the  injury  doubtful,  this  alone  will 
be  sufficient  reason  for  withholding  the  interposition  of  a 
court  of  chancery.  2  Story's  Eq.  204.  The  injury  must 
not  have  been  already  inflicted;  it  must  be  impending,  or  the 
party  complaining  will  be  turned  over  to  a  court  of  law. 

3w  The  injury  must  be  such  as  cannot  be  compensated  in 
damages;  a  mere  diminution  of  the  value  of  property  by 
the  nuisance,  without  irreparable  mischief,  will  not  furnish 
any  foundation  for  equitable  relief.  Attorney  General  vs. 
Nickel,  16  Yes.  342:  Winstanly  vs.  Lee,  2  Swans.  Rep. 
336:  Earl  of  Kipon  vs.  Hobart,  3  M.  and  K.  179.  He 
contended,  therefore,  that  the  present  case  was  not  such 
as  would  justify  a  court  of  chancery  in  assuming  jurisdiction 
in  the  absence  of  a  judgment  at  law  establishing  the  nui- 
eonce  complained  of. 

JVicholson,  far  defendant  in  error.  The  court  below  acted 
correctly  in  overruling  the  demurrer. 

1.  The  bill  charges  that  "Jones  proceeded  to  re-build 
or  erect  anew  the  said  dam  or  a  new  dam  on  the  said  tract  of 
kind  at  the  same  place  where  the  former  dam  stood."  This 
language  is  explicit  as  to  the  identity  of  the  nuisance  com- 
plained of  with  that  ordered  by  the  court  in  1833  to  be  aba- 
ted; and  the  defendant,  Law,  standing  in  the  relation  of  a 
privy  in  estate,  could  not  require  the  fact  of  nuisance  or  no 
nuisance  to  be  again  submitted  to  a  jury.  The  defendant 
was  affected  with  notice  of  the  two  judgments  at  law  and 
the  decree  of  the  chancery  court,  they  being  matters  of  re- 
cord, and  therefore  cannot  set  up  any  want  of  actual  no- 
tice. 

%  The  feet  of  nuisance  having  been  established  by  th* 
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Nashville,  actions  at  law,  and  the  decree  abating  the  dam  being  matter 

December,  1839.  °  ^^ 

t — of  record,  the  defendant  was  not  only  effected  with  notice 

v8  thereof,  but,  upon  assuming  the  relation  of  a  privy  in  estate, 
^aWa  must  submit  to  all  the  consequences  attendant  upon  the  mat- 
ters of  record.  The  record  established  the  fact  of  nuisance 
as  against  Mitchell  and  his  heirs;  of  course  the  purchaser 
from  Mitchell's  heirs  would  take  the  land  subject  to  the  con* 
sequences  of  this  recorded  fact,  and  would  occupy  the  sarpe 
position  with  the  heirs  of  Mitchell.  The  decree  of  the  chan- 
cery court  abated  the  dam  and  enjoined  the  heirs  of  Mitch- 
ell from  re-building  it;  of  course  the  purchaser  from  the  heirs 
of  Mitchell  would  take  the  land  with  this  injunction  attached 
to  it.  The  power  to  abate  nuisances  and  restrain  men  from 
erecting  them  is  of  no  avail  if  it  can  be  avoided  and  evaded 
by  a  mere  transfer  of  the  land.  The  virtue  of  the  injunc- 
tion, to  be  sufficient,  must  accompany  the  transfer  and  attach 
to  the  purchaser  as  well  as  to  him  against  whom  it  was  pro- 
nounced. It  was  the  opinion  of  the  court  below,  that  the 
judgment  in  1833  was  so  far  binding  upon  the  parties  and 
their  privies  as  to  place  the  burden  of  proof,  to  show  that  it 
had  ceased  to  be  such  nuisance,  on  those  who  claim  a  right  to 
re-erect  or  continue  said  dam.  It  might  happen  that  a  spring, 
that  was  once  valuable  would  cease  to  run  altogether,  and  to, 
cover  it  with  back  flowage  would  therefore  be  no  nuisance; 
but  there  can  be  no  pretence  in  this  case,  that  the  spring  ceas- 
ed to  run  or  be  valuable;  the  proof  is  abundant  to  the  con-? 
trary. 

3.  It  is  insisted,  that  after  the  prostration  of  the  dam  in 
1833,  the  spring  was  abandoned  by  complainant.  The  proof 
does  not  show  an  abandonment  of  the  spring.  The  reason 
for  the  non-user  of  the  spring  whilst  the  dam  was  five  feet 
high  is  proved,  to  wit,  because  it  still  flooded  the  spring.  If 
the  defendant  desired  to  avoid  the  effect  of  the  decree  in 
1833  it  rested  upon  him  to  show  a  clear  and  permanent 
abandonment  of  the  spring  and  an  acquiescence  in  its  de- 
struction. .The  right  of  complainant  to  his  spring  was  as 
perfect  ascitis  right  to  his  land;  whether  he  chose  to  use  it 
or  not,  his  right  to  its  use  could  not  be  barrtd  except  by  an 
f^preas  license  to  destroy  it,  or  such  an,  aoqtuejpence,  in 
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its  dastraction  as  would  show  a  total  and  permanent  aban-  Nashville, 

Dccfinbsr  1839 

ckmment  of  it  to  the  use  of  another.    If  no  such  license  be ! 1 

shown,  then  no  abandonment  for  a  less  time  than  seven  VattJhu 
years,  and  an  actual  destruction  of  it  during  that  period, 
ought  to  raise  even  a  presumption  against  his  right.  No 
such  license  or  acquiescence  is  shown;  on  the  contrary,  so 
soon  as  Jones  commenced  building  the  dam  Vaughn  hung 
out  his  gourd  as  notice  that  his  spring  was  not  abandoned. 
4.  It  is  urged  that  the  present  dam  across  Fountain  creek 
is  not  the  same  dan}  against  which  the  decree  of  1833  waa 
pronounced;  that  it  was  made  at  a  different  time  by  a  differ* 
ent  person  and  with  different  materials.  From  this  it  is  ar- 
gued that  it  is  not  the  same  nuisance  but  a  new  nuisance, 
which  is  the  proper  subject  matter  for  an  investigation  before 
a  jury  with  a  view  to  the  settlement  of  the  rights  of  .the  par- 
ties at  law.  It  is  admitted  that  both  dams  were  erected  at 
the  same  place,  and  it  is  not  controverted  that  the  present 
dam  is  higher  than  that  built  by  Mitchell,  and  backs  the  water 
-farther  up  the  creek;  and  yet  it  is  insisted  that  the  nuisance 
thus  created  is  a  new  nuisance!  The  dam  which  creates  the 
nuisance. is  confounded  with  the  nuisance  itself;  Mitchell's 
dam  flooded  complainant's  spring,  and  thereby  produced  a 
nuisance;  Law's  dam  flooded  complainant's  spring,  and  there- 
by produced  a  nuisance)  both  dams  create  the  same  nuisance, 
viz.  the  flooding  of  the  spring.  The  verdicts  of  the  juries 
in  the  one  case  would  properly  settle  the  rights  of  the  par- 
ties in  the  other,  and  would  give  a  court  of  chancery  jurisdio? 
don  of  th§  causfu 

$reen,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  to  have  a  nuisance  abated.  The  defendant 
has  a  taiH,  the  dam  of  which  is  raised  so  high  as  to  overflow 
the  only  spring  of  complainant  and  destroys  the  water.  The 
land  now  owned  by  defendant  was  formerly  owned  by  one 
Mitchell,  who  first  erected  the  mill  and  dam.  In  1834  the 
complainant  recovered  of  Mitchell,  in  an  action  at  law,  dan* 
ages  for  an  injury  done  his  spring  by  the  erection  of  said 
mill-dam.  In  1826  complainant  prosecuted  a  second  actios 
for  acontinuapce  of  the  nuisance,  and  obtained  another  judgi 


IZi  DECISIONS  OV  THE  SUPlfcEltS  COTJ11T 

Nashville,  ment  In  1830  complainant  filed  his  bill  praying  that  the 
December,  1839.  nuLBf|no6  be  abated#  In  1533  a  decree  was  rendered  that  the 
v*n*hn  dam  should  be  cut  down,  so  that  the  pond  should  not  over- 
**"*  flow  the  spring.  The  dam  was  cut  down  and  so  remained 
until  Mitchell  sold  his  land  to  one  Jones,  who,  in  1837,  pro- 
ceeded to  re-build  the  dam,  and  then  sold  the  dam  and  mill  to 
defendant,  Law,  The  complainant  sets  forth  these  facts  in  his 
bill,  and  prays  that  the  said  nuisance  be  abated.  Tortus  hill 
there  is  a  demurrer,  on  the  ground  that  complainant  should 
have  established  the  existence  of  the  nuisance  in  an  action 
at  law;  and  that  not  having  done  thfe,  a  court  of  chancery 
has  no  jurisdiction  of  the  case.  This  demurrer  is  not  well 
taken.  If  an  action  at  law  and  a  verdict  of  a  jury  were  ne- 
cessary in  the  first  place  to  establish  the  existence  of  a  nui- 
sance, the  suit  and  judgment  against  Mitchell  for  this  same 
nuisance  stand  on  record,  and  as  effectually  establish  the 
fact  against  this  defendant  as  against  Mitchell,  from  whom 
he  derives  his  title.  Having  placed  himself  in  the  relation  of 
a  privy  in  estate,  he  must  submit  to  all  the  consequences  of 
this  recorded  fact,  as  by  purchasing  the  land  from  Mitchell 
he  places  hftnself  in  the  same  position  in  reference  to  this 
matter.  But  the  counsel  have  misconceived  the  case  of  Cald- 
tceli  vs.  Knott,  10  Yer.  Rep,  209.  In  that  case  the  defendant 
urged  a  verbal  license  on  the  part  of  the  complainant's  an- 
cestor to  build  the  mill;  that  it  had  been  erected,  and  the  spring 
overflowed  for  ten  years  before  the  bill  was  filed.  Under 
these  circumstances  the  court  said  the  right  of  the  complain- 
ant was  not  clear,  and  the  length  of  time  the  mill  had  exist- 
ed, together  with  the  other  facts  proved,  made  it  questiona- 
ble whether  the  defendant  had  not  acted  under  a  license  in 
the  erection  of  his  mill.  It  was  therefore  determined,  that 
before  a  court  of  chancery  would  take  jurisdiction  in  such 
a  case,  the  existence  of  the  nuisance  must  be  established  at 
law.  But  in  a  case  where  the  right  is  clear  and  the  exist- 
ence of  the  nuisance  manifest,  and  the  injury  is  of  a  charac- 
ter that  cannot  be  compensated  in  damages,  a  court  of  chan- 
cery interposes  to  prevent  the  mischief.  In  such  case  a  trial 
at  law  is  not  necessary  in  order  to  give  jurisdiction.  On  an 
examination  of  the  case  of  Caldwell  vs.  JKnett,  it  will  be  per- 
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ceived  that  there  is  nothing  in  that  case  opposed  to  the  views  N Aomujs, 

«*  r*  December,  1839* 

above  taken*    The  demurrer  was  properly  disallowed,  there-  - 
fore,  upon  either  of  the  foregoing  grounds. 

The  proof  amply  sustains  the  allegations  of  the  bill.  The 
spring  which  is  overflowed  is  the  only  one  on  the  plantation 
of  the  complainant.  It  is  true  he  did  not  use  it  for  a  consid- 
erable time.  Why  he  did  npt  is  left  to  conjecture;  but  that 
can  make  no  difference.  He  did  not  acquiesce  in  the  de* 
structfon  of  it  by  the  defendant's  pond;  and  if  he  were  den 
prived  of  its  use  he  would  be  entirely  dependant  upon  the 
pleasure  of  his.  neighbors  for  water.  Indeed  we  do  not  see 
why  the  complainant  did  not  proceed  against  the  defendant 
for  contempt  for  the  violation  of  the  former  decree  instead 
of  filing  this  bill.  ^ 

Let  the  decree  be  affirmed. 

Not**— Tenant  for  years  erected  a  nuisance  and  afterwards  made  an  under* 
lease  to  I.  S.  The  question  was,  whether  after  a  recovery  against  the  first 
tenant  for  years  for  the  erection,  an  action  would  lie  against  him  for  the  con* 
tinuance  after  be  had  made  an  under4ease.  Etper  cur.  it  lies,  for  he  trans- 
ferred it  with  the  original  wrong,  and  his  demise  affirms  the  continuance  of  it; 
he  hath  also  rent  as  aconsideration  forthe  continuance,  and  therefore  ought  to 
answer  the  damage  it  occasions.  RowweU  vs.  Prtor,  Sulk.  460.  Receipt  of 
rent  is  upholding.  Cro.  J.  373,  55$.  The  action  lies  against  either,  at  the 
plaintiff's  election. 


Peacock  vs.  Tompkins,  et  ah.  O.  B. 
Peyton  vs.  Peacock,  Cross  Bill. 

A  clerk  in  taking  probate  of  a  deed  of  bargain  and  sale  of  property,  by  the 
acknowledge  ment  of  the  bargainor,  most  allege  his  personal  acquaintance 
with  such  bargainor,  or  such  certificate  wiH  be  defective/  and  the  deed  wifl 
create  no  lien  as  against  a  judgment  creditor. 

Where  a  deed  of  trust  and  its  authentication*  are  exhibited  to  the  court  in  a 
bilk  Held,  that  the  court  is  bound  to  notice  its  defects  in  a  question  of  lien, 
though  the  answer  did  not  insist  upon  its  defective  probate. 

William  Turner  was  indebted  to  Tompkins  in  the  sum  of 
three  hundred  and  twenty-^toee  dollar  and  thirty-one cents, 
to  Patterson  and  Tompkins  in-  the  sum  of  one  hundred*  dol» 
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Nashville,  lars,  to  D.  M'Auly  in  the  sum  of  one  hundred  and  forty  dot 
-lars,  and  to  D.  and  A.  M'Auly  in  the  sum  of  six  hundred  and 
twenty-nine  dollars  and  fourteen  cents,  and  being  in  em-S 
barrassed  and  failing  condition,  executed  on  the  7th  day  of 
July,  1837,  a  deed  by  which  he  conveyed  in  trust  to  Charles 
Lewis  all  his  personal  property*  supposed  to  be  worth  about 
sixteen  hundred  dollars,  for  the  purpose  of  securing  the  above 
named  individuals  in  the  payment  of  their  several  debts-. 
For  the  purpose  of  covering  this  property  with  a  sufficient 
amount  of  debt,  and  probably  with  a  view  to  secure  to  him- 
self a  further  credit  with  Tompkins  and  IX  and  A*  M'Auly, 
he  executed  a  note,  on  the  same  day  the  deed  was  executed, 
to  Tompkins  for  the  sum  of  three  hundred  dollars,  to  be  due 
on  the  25th  of  December,  1837,  and  another  to  the  M'Aulys 
for  two  hundred,  to  be  due  on  the  1st  of  January*  1888: 

On  the  20th  of  January,  1838,  Turner  confessed  judgment 
in  favor  of  Peacock  for  the  sum  of  one  thousand  and  seventy-* 
two  dollars  and  eight  cents,  that  amount  bang  due  Peacock 
from  Turner.  On  the  28th  of  same  month  a  fi.  fa.  was  is- 
sued on  the  judgment,  which  was  directed  and  came  to  the 
hands  of  the  sheriff  of  Sumner  county,  and  was  returned  by 
him  on  the  29th  of  the  same  month,  ntdla  bond. 

Peacock  filed  his  bill  in  the  chancery  court  at  Gallatin  on 
the  3d  of  February,  1838,  against  Lewis,  Turner,  and  the 
beneficiaries  in  the  deed  of  the  7th  of  July,  declaring  that  the 
said  deed  was  fraudulent,  and  praying  that  the  property  spe- 
cified in  said  deed  of  trust  might  be  subjected  to  the  satisfao 
tion  of  his  judgment  It  appears  that  on  the  £th  day  of  July ^ 
1837,  Turner  executed  a  second  deed  of  trust  to  Lewis,  con- 
veying a  large  proportion  of.  the  same,  property  conveyed  in 
the  deed  of  the  7th,  to  secure  a  debt  due  to  B.  and  J.  H* 
Peyton  of  four  hundred  and  forty-seven  dollars.  The  deed 
provided  that  this  debt  should  be  satisfied  out  of  the  proper- 
ty "in  the  event  there*  was  a  sufficiency  left  after  discharging 
the  several  sums  set  forth  and  due  in  the  deed  of  the  7th, 
or  in  the  event  that  the  deed  of  the  7th  was  vitiated  and  set 
aside." 

The  second  deed  was  endorsed  on  the  10th  day  of  July; 
1837,  wity  the  following  words*  to  wife 
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"State  of  Tennessee,  Sumner  county.     The  within  deed  Nashville, 

of  trust  from  William  Turner  to  R.  H.  Lewis,  trustee  for  the — ^-^ ' 

use  and  benefit  of  B.  and  J.  H.  Peyton,  on  one  frame  shop  in  eyvtOB 
South  Gallatin,  four  kettles,  one  lead  and  three  casts,  stock  p**cock* 
of  furs,  all  the  hats,  finished  and  unfinished,  now  in  the  shop, 
trimmings  and  all  other  materials,  tools  and  furniture  of  eve- 
ry description  appertaining  to  the  same,  notes,  book  accounts 
and  one  carryall  and  gear,  was  acknowledged  by  the  said 
Turner  this  10th  day  of  July,  1837.  • 

Thomas  Donoho, 
Clerk  of  county  court  of  Sumner.'1 
m  This  deed  was  registered  on  the  10th  July,  1837.  On  the 
27th  of  March,  1838,  the  Peytons  filed  their  cross  bill  in  the 
cause  against  all  the  parties  to  the  original  bill  of  Peacock*, 
impeaching  the  deed  of  trust  of  the  7th  July  to  Lewis  for 
the  same  reasons  that  Peacock  urged  against  it,  and  praying 
that  it  might  be  declared  void  and  their  deed  established* 
They  further  allege  that  Peacock's  judgment  was  obtained 
on  the  30th  of  January,  1838,  and  that  his  fi.  fa.  issued  on 
the  28th  of  the  same  month,  and  that  the  deed  of  trust  made 
on  the  8th  of  July,  1837,  and  acknowledged  and  registered 
on  the  10th  of  the  same  month,  "to  Robert  H.  Lewis,  for  the 
benefit  of  B.  and  J.  H.  Peyton,  as  above  exhibited  in  this 
suit,  was  the  first  bona  fide  lien  upon  the  goods  and  effects 
thus  conveyed  as  aforesaid  by  the  said  William  Turner,  and 
that  said  debt  should  be  first  satisfied  out  of  the  proceeds 
arising  from  the  sale  of  said  property." 

The  defendants  to  this  cross  bill  answered  it,  and  Peacock 
alleged  that  the  defendants  in  the  cross  bill  had  acquiesced 
in  the  justice  of  the  claims  of  the  deed  of  the  7th  of  July, 
and  affirmed  the  same,  and  that  after  the  complainants  had 
eviscerated  the  frauds  in  said  deed  by  their  bill  complainants 
should  not  have  any  priority  granted  them. 

The  causes  were  brought  on  for  hearing  on  the  10th  of 
October,  1838.  The  chancellor,  Bramlett,  being  of  opinion 
that  the  deed  of  the  7th  of  July  was  fraudulent  by  opera- 
tion of  law,  and  that  the  deed  for  the  benefit  of  the  Pey- 
tons had  not- been  proven  and  registered  according  to  law, 
decreed  that  Peacock's  judgment  should  be  first  satisfied,  and 
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Nashville,  secondly,  that  the  claim  of  the  Peytons  be  discharged,  and 
December,  1839.  ^at  jf  t|jere  was  anv  baiaDCe  ]eft  it  should  be  applied  pro  rata 

Peyv°n      to  the  satisfaction  of  the  debts  enumerated  in  the  deed  of 

Peacock.       the  7th  Ju]y> 

From  this  decree  there  was  an  appeal  by  the  defendants 
to  the  original  bill  and  by  the  Peytons.  The  supreme  court 
on  the  4th  of  January,  1839,  affirmed  the  decree  of  the  chan- 
cellor as  to  the  invalidity  of  the  deed  of  the  7th  July  for  the 
benefit  of  Tompkins  and  others,  (see  Meigs*  Rep.  317,)  and 
having  ordered  that  the  clerk  and  master  report  to  the  next 
term  of  the  court,  the  court  declared  that  the  question  of 
priority  as  between  the  complainant  in  the  original  and  com- 
plainants in  the  bill  in  the  nature  of  a  cross  bill  will  be  re- 
served till  the  coming  in  of  the  report. 

At  the  December  term,  1839,  at  the  coming  in  of  the  re- 
port, it  was  argued  by  Mr.  Guild  for  Peacock,  and  by  Mr. 
White  for  the  Peytons. 

Reese,  J.  delivered  the  opinion  of  the  court. 

This  case  will  be  found  reported  in  Meigs*  Rep.  317, 331. 
It  is  therein  stated  that  a  question  of  priority  as  between  the 
complainant  in  the  original  bill  and  the  complainants  in  the 
bill  in  the  nature  of  a  cross  bill  would  be  reserved  till  the 
coming  in  of  the  report.  That  question  has  now  been  dis- 
cussed; it  is,  whether  the  lien  created  by  the  fieri  facias,  sued 
out  by  the  complainant  in  the  original  bill  upon  certain  chat- 
tels of  the  debtor,  shall  have  precedence  of  that  supposed  to 
have  been  created  by  the  deed  of  trust  of  the  complainants 
in  the  bill  in  the  nature  of  a  cross  bill,  although  the  latter  was 
registered  before  the  issuance  of  the  fieri  facias,  upon  the 
ground  that  the  acknowledgment  before  the  clerk  upon 
which  the  registration  took  place  was  not  in  conformity  to 
the  provisions  of  the  act  of  1831,  ch.  90,  sec.  2,  3. 

The  second  section  of  the  act  referred  to  requires  the  clerk 
in  case  of  probate  by  witnesses  to  interrogate  them  as  to 
whether  they  are  personally  acquainted  with  the  bargainor, 
&c.  and  the  form  of  the  certificate  for  the  clerk  in  that  sec- 
tion given  is,  that  the  subscribing  witnesses  personally  ap- 
peared before  him,  and  having  first  sworn,  depose  and  say 
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that  they  are  acquainted  with  the  bargainor  or  mortgagor,  Nashville, 
&c  The  third  section  provides  "that  where  any  person  or  -  r»  • 
persons  who  have  executed  any  of  the  above  mentioned  in- 
struments wish  to  acknowledge  the  same,  it  shall  be  lawful 
for  any  of  said  clerks  to  receive  said  acknowledgments  if  he 
is  personally  acquainted  with  the  person  wishing  to  make  the 
same,  but  not  otherwise;  in  which  case  he  shall  put  on  said 
deed  the  following  certificate:  "State  of  Tennessee, coun- 
ty.   Personally  appeared  before  me clerk  of,  &c.  the 

within  named  (the  bargainor,  obligor,  &c.)  with  whom  I 
am  personally  acquainted,  and  who  acknowledged  that  he 
executed  the  within  (deed,  bond,  &c.)  for  the  purposes  there- 
in contained.  Witness  my  hand,  at  office,"  &c  And  to 
show  how  material  the  legislature  deemed  the  personal  ac- 
quaintance of  the  clerk  with  the  bargainor,  &c  and  have  fix- 
ed their  policy  on  that  subject,  the  act  of  1833,  ch.  93,  sec  13, 
provides  that  "in  all  cases  where  any  deed  or*other  instru- 
ment of  writing  shall  be  presented  to  any  of  the  clerks  afore- 
said for  acknowledgment,  and  the  said  clerk  shall  not  be  ac- 
quainted with  the  bargainor  or  bargainors,  so  as  to  make  the 
certificate  required  by  the  act  which  this  is  intended  to 
amend,  (the  act  above  Referred  to,)  then  and  in  all  such  cases 
it  shall  be  the  duty  of  said  clerk  to  file  such  deed  or  other  in- 
strument, and  note  on  his  record  of  the  probate  of  deeds  the 
date  of  the  presentation  of  such  deed  or  other  instrument, 
and  the  reason  of  the  postponement  of  the  acknowledgment 
thereof;  and  the  party  opposing  the  same,  or  interested  in  the 
acknowledgment  thereof,  shall  and  may  produce  witnesses 
before  said  clerk  to  prove  the  identity  of  the  person  offering 
to  acknowledge  the  same,  for  which  purpose  twenty  days 
shall  be  allowed  the  party  by  said  clerk." 

Similar  provisions  are  made  and  similar  forms  of  certificate 
are  given  in  the  act  of  1835,  ch.  53.  Such  being  the  state 
of  the  law  on  this  subject,  we  will  refer  to  the  form  of  the 
certificate  upon  the  deed  of  trust  from  Wm.  Turner  to  the 
trustee  of  B.  and  J.  H.  Peyton.  Is  is  as  follows:  "State  of 
Tennessee,  Sumner  county.  The  within  deed  of  trust  from 
William  Turner  to  R.  H.  Lewis,  trustee,  for  the  use  and  ben- 
efit of  B.  and  J,  H.  Peyton,"  (here  follows  a  description  of 
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Nasiiville,  the  property  conveyed,)  "was  acknowledged  by  the  said  Tup- 

cqm     -ner  this  l<Hh  day  of  July,  1837.    Thomas  Donoho,  clerk  of 

%         the  county  court  of  Sumner." 

This  certificate  is  certainly  defective  in  omitting  to  state 
that  the  clerk  was  acquainted  with  the  bargainor,  and  per- 
haps in  other  particulars.  The  forms  of  certificate  prescribed 
by  the  statutes  in  cases  of  probate  and  acknowledgment 
must  be  substantially  complied  with  by  the  clerk  to  make  the 
registration  effective.  But  it  is  said  that  the  answer  of  com- 
plainant to  the  bill  in  the  nature  of  a  cross  bill  admits  the 
existence  of  the  deed  of  trust,  and,  though  it  seeks  to  post- 
pone the  claim  of  the  Peytons  to  that  of  Peacock,  it  is  not 
on  the  ground  of  improper,  registration. 

We  think  on  this  question  of  priority  the  deed  of  trust, 
with  its  authentications,  being  exhibited  in  the  bill,  the  objec- 
tion properly  arose  in  argument,  and  the  court  was  bound  to 
see  that  the  deed  of  trust  created'  no  lien.  The  decree  of 
the  chancellor  on  this  point  will  be  affirmed. 


Walton  vs.  Newsom. 

Walton  and  Stewart  were  in  litigation  with  regard  to  a  tract  of  land;  article* 
of  compromise  were  entered  into,  by  which  it  was  agreed  that  Stewart  shouljl 
"have  full  poaseasion  of  the  land,"  reserving  to  Walton  "the  one-half  of 
a  mill  site/'  &c:  Held,  thai  these  articles  of  agreement  conveyed  no  title  what- 
ever to  Stewart,  and  did  not  estop  Walton  from  asserting  any  subsequently 
acquired  rights  against  Stewart  or  any  purchaser  from  him. 

Such  articles  did  not  constitute  Stewart  the  tenant  of  Walton:  they  sim- 
ply adjusted  a,  disputed  possession. 

Where  defendant  read  a  deed  signed  by  certain  persons  as  executors:  Held, 
that  it  operated  as  an  admission  that  they  were  snoh  executors,  in  lieu  of  proof 
to  that  effect  by  plaintiff. 

This  is  an  action  of  ejectment  instituted  in  the  circuit 
court  of  Wilson  county  on  the  7th  of  May,  1836,  by  James 
Walton  against  Ansel  B.  Newsom  for  one  hundred  and  fifteen 
acres  of  land  lying  in  Wilson  county  on  Cedar  creek.  It 
was  continued  from  time  to  time  till  the  9th  of  February, 
1839,  when,  on  the  plea  of  not  guilty,  a  verdict  was  rendered 
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in  favor  of  the  defendant    A  motion  was  made  to  set  aside  Nashville. 
the  verdict,  which  was  overruled.    Judgment  was  rendered  -  em 
upon  the  verdict,  and  an  appeal  in  the  nature  of  a  writ  of  er- 
ror taken  to  the  supreme  court  therefrom.    The  facts  of  the 
case  are  sufficiently  stated  in  the  opinion  of  the  court. 

Caruthers,  for  plaintiff,  cited  5  Yerger,  217:  Duke  vs.  Har- 
per, 6  Yerger,  280:  Lane  vs.  Osrnent,  9  Yerger,  86:  3  Pet. 
49:  4  Bac.  Ab.  884:  1  Burrow,  92:  3  Salkeld,  223;  6  Law 
Lib.  .518,  519. 

J.  W.  CampbeUy  contra.  5  Pet.  Rep.  439:  Blight's  lessee 
vs.  Rochester,  7  Wen.  535. 

Green,  J.  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiff  and  defendant  both  claim  under  a 
grant  from  North  Carolina  to  Thomas  Clark  for  seven  thou* 
sand  two  hundred  acres,  dated  15th  September,  1787,  and  a 
deed  from  Tazewell  Mitchell  to  William  New  for  four  hun- 
.  dred  and  ten  acres,  dated  28th  February,  1825.  The  plain- 
tiff relies  upon  possession  of  the  land  in  dispute  by  New  for 
more  than  twenty  years,  thereby  affording  a  presumption 
of  the  existence  of  a  deed  from  Clark  to  Mitchell.  The 
plaintiff  proved  the  death  of  William  New,  and  then  read  a 
bond  executed  by  him  to  James  and  Thomas  Walton  for  a 
title  to  the  land  in  controversy,  which  had  been  proved  and 
registered,  and  then  read  a  deed  o(  conveyance  from  the  ex- 
ecutors of  William  New,  to  wit,  Sarah  New  and  John  T. 
New,  to  himself  for  the  land  described  in  the  bond,  dated 
10th  December,  1835,  which  was  proved  and  registered  in 
the  county  of  Wilson  the  next  day.  The  defendant  also  in- 
troduced and  read  a  deed  from  Sarah  New  and  John  T.  New, 
executors  of  William  New,  deoeased,  dated  23d  February, 
183$,  which  was  proved  and  registered.  The  defendant  al- 
so proved  that  one  John  Stewart  had  been  in  possession  of 
the  land  in  dispute,  claiming  it  as  his  own,  and  that  he  had 
purchased  from  Stewart  and  held  possession  under  him. 
The  defendant  introduced  the  record  of  a  suit  in  chancery, 
wherein  Stewart  was  complainant  and  the  lessor  of  the  plain* 
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Nashville,  tiff,  with  others,  was  defendant,  in  which  Stewart  set  up  a 
'  claim  for  the  land  in  controversy  against  the  lessor  of  the 


Walton 


plaintiff;  no  decree  was  made  in  said  cause,  but  it  was  dis- 
jrewwm.  mjsseci  by  the  court  for  want  of  prosecution.  The  defendant 
read  in  evidence  articles  of  agreement  between  the  lessor  of 
plaintiff  and  Stewart,  whereby  the  said  suit  was  compro- 
mised, which  is  in  the  following  words,  viz: 

"Articles  of  agreement  made  and  entered  into  between 
John  Stewart,  of  the  county  of  Wilson  and  State  of  Ten- 
nessee, of  the  one  part,  and  James  Walton,  of  the  county 
of  Sumner  and  State  aforesaid,  witnesseth:  Whereas,  John 
Stewart  filed  a  bill  in  the  chancery  court  for  the  fourth  cir- 
cuit, at  Franklin,  against  James  Walton,  Thomas  Walton, 
Edward  Bradley,  William  New,  Everett  Mitchell  and  Taze- 
well Mitchell,  for  a  certain  tract  of  land  lying  on  Cedar 
creek,  containing  one  hundred  and  ten  acres,  formerly  the 
property  of  Seth  P.  Pool,  and  on  which  said  Stewart  now 
lives,  and  on  which  there  has  been  a  saw-mill,  and  the  said 
Stewart  and  James  Walton  are  the  only  persons  concerned 
in  said  suit;  and  whereas,  this  our  compromise  hath  this  day 
taken  place,  which  is  to  be  of  record,  as  soon  as  convenient, 
in  the  following  manner,  viz:  the  said  John  Stewart  is  to  have 
full  possession  of  all  the  land  contained  in  said  survey,  as 
will  more  fully  appear  by  the  bond  given  to  Seth  P.  Pool 
by  William  New,  reserving  to  the  said  James  Walton  the 
one-half  of  the  mill  seat  and  the  old  materials  of  which  said 
mill  was  built,  and  also  the  privilege  of  a  small  lot  of  ground 
on  the  point  of  the  bluff  above  the  spring  to  build  a  house  on; 
and  the  said  Stewart  and  Walton  doth  further  agree  to  re- 
build said  mills  jointly  in  the  following  manner:  the  old  ma- 
terials are  to  be  used,  and  said  Walton  is  to  furnish  two  pair 
of  mill-stones  three  feet  and  a  half  in  diameter  at  his  own 
expense,  and  all  the  expenses  attending  the  said  buildings  are 
to  be  equal.  In  testimony  whereof  we  have  hereunto  set 
our  hands  and  seals  this  3d  November,  1827. 

Jambs  Walton,  [Seal.] 
John  Stbwabt,  [Seal.]" 
The  proof  shows  that  the  land  in  controversy  had  been 
sold  by  William  New  to  Seth  P.  Pool,  to  whom  he  executed 
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a  title  bond.    Pool  assigned  said  bond  to  Edward  B^fey>^2|^^ 
from  whom  Walton  claims.-  Stewart  alleged  in  his  bill  that - - 

°  Walton 

he  had  purchased  the  land  from  Pool,  and  that  Bradley  had  ▼ 

been  his  security  for  the  payment  of  the  purchase  money; 
and  to  secure  him  the  title  bond  was  assigned  to  him  by  Pool 
to  be  held  in  trust  for  Stewart.  Both  Stewart  and  Walton 
were  in  possession  of  part  of  the  land  at  the  date  of  the 
above  articles  of  compromise.  Among  other  things  the 
court  charged  the  jury,  "that  if  this  agreement  was  respect- 
ing the  land  sued  for  it  gives  the  right  of  possession  to  Stew- 
art; that  Stewart  could  not  be  considered  Walton's  tenant, 
but  Stewart,  by  this  written  agreement  with  Walton,  had  a 
right  of  possession  as  against  Walton  during  his  life  at  least, 
and  it  was  an  interest  or  right  which  was  not  determined  by 
Stewart's  moving  off  the  lands,  but  it  was  an  interest  or 
right  which  he  could  sell;  that  although  Walton  had  no  deed 
himself,  and  of  course  no  legal  title  at  the  date  of  this  agree- 
ment, yet  the  title  he  acquired  afterwards  inured  to  the  bene- 
fit of  Stewart  and  those  coming  in  under  him,  and  it  would 
estop  Walton  from  claiming  the  land  except  against  those 
coming  in  adversely  to  Stewart.1' 

We  think  the  court  erred  in  the  above  direction  to  the  ju- 
xy  in  the  construction  which  is  given  to  the  articles  of  com- 
promise. Walton,  in  that  agreement,  does  not  purport  to 
convey  anything  to  Stewart.  Nothing  is  said  about  the  ti- 
tle of  the  land.  Neither  of  them  had  the  legal  title,  and  both 
claimed  to  be  entitled  in  equity,  each  having  possession  of 
part  of  the  land;  thus  circumstanced,-  they  say  in  tho  article 
that  Stewart  is  to  have  full  possession  of  all  the  land  in  con- 
troversy, reserving  to  Walton  half  the  mill  seat.  Whether 
a  court  of  chancery  would  construe  these  words,  "full  posses- 
sion," to  be  a  relinqtrishment  of  all  Walton's  claim  to  the 
land  is  a  question  we  need  not  decide.  They  certainly  do 
not  convey  anything  to  Stewart;  and  it  is  questionable 
whether  they  were  intended  to  mean  more  than  to  settle  the 
pending  controversy,  without  affecting  the  rights  of  either 
party.  At  any  rate  this  article  of  compromise  does  not  pur- 
port, nor  by  any  possible  construction  can  it  mean,  a  convey- 
ance of  an  estate  from  Walton  to  Stewart;  and  consequent- 
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Nashville,  ty  when  Walton  afterwards  was  clothed  with  the  legal  title 

Dcconibtir  1839  o 

'  and  commenced  this  suit  he  was  not  estopped  by  this  article 
of  compromise  from  prosecuting  it  to  judgment  against  Stew- 
art or  any  one  claiming  under  him. 

The  defendant's  counsel  insists  that  the  plaintiff  does  not 
show  by  the  record  that  the  title  is  in  him,  because  he  has 
not  produced  the  will  of  William  New  to  show  that  Sarah 
New  and  John  T.  New  are  his  executors.  The  defendant  in* 
troduced  and  read  in  evidence  a  deed  from  these  same  per- 
sons, as  the  executors  of  William  New,  and  we  think  he  has 
thus  admitted  they  were  such.  The  bond  for  a  title  to  this 
land,  executed  to  the  Waltons  by  William  New  in  his  life- 
time, was  proved  and  registered,  and  by  the  act  of  assembly 
the  executors  were  authorized  to  make  the  conveyance.  It 
is  insisted  by  the  plaintiff's  counsel  that  the  article  of  com- 
promise constitutes  Stewart  a  tenant  of  Walton,  and  that 
he  is  estopped  from  setting  up  an  adverse  possession  against 
Walton,  his  landlord;  and  thatNewsom,  the  defendant,  hav- 
ing derived  his  possession  from  Stewart^  is  estopped  in  like 
manner.  The  principle  here  contended  for  would  be  true  if 
Stewart  had  in  fact  been  Walton's  tenant;  but  such  he 
clearly  was  not  before  this  article  of  compromise,  and  there 
is  no  expression  used  in  the  instrument  that  hints  at  an  ac- 
knowledgment of  Walton's  title.  When  it  is  said  Stewart 
shall  have  full  possession,  Walton  thus  relinquishing  his  par- 
tial possession,  we  cannot  infer  that  Stewart  thereby  agreed 
to  hold  such  possession  under  Walton's  title.  It  is  presuma- 
ble that  as  he  claimed  title  to  the  land  himself  when  Walton 
relinquished  to, him  "full  possession,'1  he  would  hold  posses- 
sion by  virtue  of  his  own  qlaim  of  title.  We  think,  there- 
fore, that  this  instrument  does  not  constitute  Stewart  the  ten- 
ant of  Walton,  nor  does  it  convey  to  Stewart  any  estate 
from  Walton;  and  hence  neither  party  is  estopped  by  it. 

Let  the  judgment  be  reversed  and  the  cause  remanded  for 
another  trial. 
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Irwin  tw.  Plawtbbs  Bank.  nacimbr.icd. 

Irwii^ 
Courti  tof  thaneery  lake  jurisdiction  to  give  relief  in  caae*  of  lost  or  da*-  P,.M#JM 
troyed  bonds,  aotoa,  Ac,on  the  ground  of  being  «We  to  ftmuab  more  ade- 
quate indemnity  to  the.  defendant  than  courts  of  law. 

Where  the  issuance  of  certain  bank  notes,  aSeged  to  have  been  destroyed 
by  fire,  were  not  directly  triced  to  the  bank  of  which  they  purported  to  be  the 
notes,  and  no  description  of  them  by  .date  or  letter  given:  Held,  that  it  was 
not  possible  to  give  the  defendants  adequate  indemnity,  and  therefore  no  relief 
could  be  decreed  to  conbplainant  * 

s 

On  th*  93d  March,  183*,  Joseph  M.  Irwin,  *  citizen  of  Da- 
vidaoii  county*  filed  his  bill  in  the  chancery  court  at  FVankHa) 
in  the  middle  division  of  the  State,  against  the  president 
and  directors  of  the  Planters  Bank  of  Tennessee.  The  bill 
alleges:  1st  That  coi&plainantj  Joseph  M.  Irwin,  was  the 
owner  of  the  steamboat  Cumberland;  that,  the  boat  by  acci- 
dent at  the  wharf  of  New  Orleans,  in  the  year  1838,  took  fire 
and  was  consumed;  that  in  it  was  also  consumed  six  notes,  is* 
sued  by  the  president  and  directors  of  the  Planters  Bank  of  - 
Tennessee,  each  for  fifty  dollars,  signed  by  M*  Watson*  presi- 
dent and  N.  Hobson,  cashier,  and  made  payable  at  the  b*nk 
in  Nashville;  the  numbers  and  dates  of  said  notes  were  not 
known.  2d.  That  demand  of  payment  of  said  notes  had 
been  made  at  the  bank  in  NashviUe^  and  that  the  payment 
of  them  was  refused.  3d*  That  the  complainant  tendered 
through  the  court  such  indemnity  to  the  defendant*  As  the 
court  should  direct  against  the  ultimate  retrirn  of  said  notes 
to  the  bank  for  second  payment. 

The  defendants  in  their  answer,  under  the  common  seal 
of  the  corporation,  sworn  to  \a$  M  Watson,  president* 
state  that  they  know  Nothing  in  regard  to  the  destruction  of 
the  notes,  and  call  for  proof;  that  it  is  true  that  the  affidavit 
of  Andrew  Hamilton,  the  clerk  of  the  steam-boat  Cumber* 
land  at  the  time  it  was  burnt,  was  kid  before  the  president 
and  directors  of  the  institution*  stating  that  six  notes,  issued 
by  the  Planters  Bank,  payable  at  Nashville,  and  signed  by  AC* 
Watson,  president,  and  N.  Hobson,  cashier,  were  consumed 
by  the  burning  of  said  boat,  but  that  said  affidavit  did  not 
state  the  riumber  or  dates  of  said  notes,  to  whom  they  were 

19 
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Nashville,  made  payable,  nor  any  description  whatever  by  which  the 
notes  could  be  identified  by  the  bank,  and  that  they  re- 


v  °  fused  the  payment  thereof;  that  the  defendants  had  issued 
FtatttonBtak.  ^  thousand  eight  hundred  botes  for  fifty  dollars  each,  pay- 
able  at  Nashville,  of  different  dates,  and  of  different  marks, 
numbers  and  letters,  and  payable  to  different  persons  or 
bearers,  all  signed  .by  M.*  Watson*  president,  and  Nicholas 
Hobson,  cashier,  and  that  with  so  vague  a  description  they 
could  not  pay  them  without  subjecting  the  institution  to  the 
grossest  frauds;  that  said  notes  might  have  been  stolen  or 
otherwise  saved  from  destruction  in  the  conflagration;  that 
the  bank',  for  the  purpose  of  defeating  .frauds  and  doing  jus- 
tice,  had  kept  a  register  in  which  a  specific  description  of  all 
notes  issued  were  marked  down;  but  that  under  the  existing 
circumstances  tywas  not  possible  for  the  complainant  to  for* 
niflh  the  bank  with  a  safe  and  adequate  indemnity  against  the 
return  of  said  notes  for  second  payment,  as  the  complainant 
could  give  no  adequate  description  of  the  notes  alleged  to  be 
*  consumed  by  which  the  same  could  be  described  in  a  bond 
of  indemnity,  &c.  dec  There  was  a  general  replication 
flieg;  the  allegations  of  the  bill  were  fuHy  proven  but  the 
notes  were  not  identified  bythe  proof  further  than  as  sta- 
ted in  the  bill. 

On  the  12th  day  of  November,  183d,  the  cause  came  on  to 
be  heard  before  chancellor  Bramlett;  he  decreed  that  the 
complainant  recover  of  the  defendant  the  sum  of  three  hun- 
dred dollars,  with  interest  from  the  time  of  the  filing  of  the 
bill,  and  that  complainant  pay  the  costs  of  the  suit  and  give 
the  defendant  a  bond  with  real  security,  to  be  approved  by 
the  clerk  and  master,  thatrif  it  shall  appear,  upon  the  wind* 
fr>g  up  the  concerns  of  the  bank,  that  said  six  notes  or 
any  of  them  were  not  destroyed,  but  shall  come  against  the 
said  bank,  and  die  bank  shall  be  compelled  to  take  them  up, 
that  the  complainant  shall  refund  to  the  bank  the  said  sum 
of  three  hundred  dollars,  or  so  much  as  shall  come  back,  with 
interest  from  the  time  interest  k  calculated  in  the  decree 
fee.    From  this  decree  the  defendants  appealed. 

Cook,  for  complainant.  1.  The  jurisdiction  m  this  case  in 
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equity  is  founded  upon  thai  head  of  equity  called  accident,  Nasrvuxjl 
and  is  because  Jby  accident  the  party  is  deprived  of  hie  ac».  :  mb*r*183* 
tioa  at  law,  or  is  embarrassed  in  his  legal  remedy.  Coop-  *"?** 
er's  Eq.  12a,  130:  9  Ves,  400,  407:  7  Ves.  19,  90:  7  Ves*  »»■"■ 
349,  £*ap  vs.  fryer.  1  Story's  Eq.  100  to  105:  Davis  vs. 
Zfotf,  4  Price,  170.  The  jurisdiction  attached  at  first  as  to 
bonds,  because  proferi  could  not  be  made.  The  jurisdiction 
being  established  as  to  them  it  was  afterwards  extended  to 
notes  and  bills  of  exchange.  1  Story,  101,  note:  ex  parte9 
Greenway,  6  Yes.  812:  3  Sim.  385:  3  J.  J.  Marshall,  73s 
5  Monroe,  352:  3  J.  J.  Marehall,  300;  4  Rand.  541:  2  Bibb, 
556:  3Bibb,52S:Caf^MZvs.SJb^^913Pick.&  2Han> 
son's  Dig.  (&  By  our  law  profert  is  as  necessary  in  declar- 
ing on  a  note  or  bill  of  exchange  as  on  a  bond;  and  there* 
fare  the  ground  of  jurisdiction  in  both  cases  stands  upon 
the  same  principle*  No  action  at  Jaw  could  be  maintained 
in  this  case,  because  the  notes  cannot  be  described  by  date 
or  by  number;  or  if  described,  could  not  be  sworn  to  as  to 
date  or  number.  The  remedy  in  equity  is  more  beneficial 
to  the  defendant  than  at  law,  because  at  law  an  affidavit  of 
loss  is  sufficient;  in  equity  the  complainant  must  prove  the 
loss  or  destruction  alleged  in  hmbitL 

2.  The  complainant  tenders  indemnity  to  the  defendant 
against  loss.  The  indemnity  which  a  court  of  law  could 
take  would  be  limited  to  one  point,  to  wit,  that  the  notes 
should  not  come  against  the  bank.  It  is  true,  the  evidence 
of  the  destruction  of  the  notes  and  that  they  were  notee 
issued  by  the  Planters  Bank  being  as  clear  as  any  (act  can 
be  made  by  human  testimony,  the  indemnity  required  in  tfajf 
ease  should  be  slight,  yet  in  a  court  of  equity  an  indemnify* 
ing  bond  could  be  taken  which  would  embrace  any  cait 
that  could  arise.  The  bend  could  be  so  shaped  that  if  it 
subsequently  appeared  that  the  witness  proving  tha  loss  had 
perjured  himself,  as  if  the  boat  was  not  burnt  or  no  notes 
ware  in  the  desk  or  the  notes  were- taken  out  by  the  witness, 
or  by  other  persons,  a  recovery  could  be  had..  Indemnity 
might  also  be  given  that  at  the  winding  up  the  aflfcira  of  the 
bank  six  fifty  dollar  hills  should  not  come  against  the  insti- 
tution. 


148  decisions  ofjthb  sums**  oomrr 

Nashville,      Campbell,  for  defendant,  contended  that  courts  of  chance- 

• - — ! 1  ry  could  not  give  relief  in  cases  of  alleged  loss  of  bonds  or 

lTW^B  other  instruments  of  writing  except  in  those  cases  where 
muiteri  Bank,  ^ey  coU\i  provide  amply  for  the  safety  of  the  debtor  at  the 
time  they  were  enforcing  payment  of  the  bond  or  writing. 
He  took  the  safety  of  the  debtor  to  be  the  governing  princi- 
ple in  such  cases.  In  this  case  thousands  of  notes  such  as  are 
described  in  the  bill  of  complainant  have  been  issued  by  the 
bank,  distinguished  from  each  other  only  by  numbers  or  by 
less  important  distinctions.  The  complainant  does  not  at- 
tempt to  describe  the  bills  in  such  a  way  as  to  distinguish 
them  from  six  thousand  others.  It  is  not  possible  in  such  a 
case  to  give  an  adequate  indemnity.  Therefore  this  court 
should  not  act 

When  the  defendants  issued  these  notes  it  became  a  part 
pf  the  contract  that  the  holder  of  them  could  receive  pay- 
ment therefor  upon  condition  that  he  delivered  them  up  to 
the  bank.  Byles  on  Bills,  213.  The  defendants  did  not  stip- 
ulate to  pay  them  upon  any  other  condition  than  that  of  de- 
livery of  them;  yet  the  defendants  are  now  requested  to  dis- 
pense with  this  condition  of  their  contract,  and  receive  in 
lieu  thereof  the  affidavit  of*  some  one  that  the  notes  are  de- 
stroyed. This  is  an  unauthorized  variation  of  the  contract 
of  the  parties  which,  if  sustained,  would  lead  to  the  most  ex- 
tensive frauds  upon  all  the  banking  institutions  of  the  State. 
If  a  court  of  equity,  on  the  ground  of  accident,  by  the  exer- 
cise of  her  extraordinary  powers,  should  declare  that  the 
defendants  should  take  in  lieu  of  the  presentation  of  the 
notes  testimony  of  their  destruction,  still  such  a  power 
should  Hot  be  used  in  any  case  where  the  complainant  could 
not  piece  the  defendant  in  as  good  a  condition  as  if  defend- 
ant had  the  possession  of  the  note  or  notes.  This  is  not 
possible  in  the  present  case. 

v  Mr.  Campbell  cited  and  commented  on  the  following 
authorities:  Davis  vs.  Dodd,  4  Taunton,  608:  7  Barn,  and 
Gress.  90:  9  D.  and  &  860.  PHrson  vs.  Hutchison,  2  Camp, 
*11:  6  Esp.  196. 
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Kebse,  J.  delivered  the  opinion  of  the  court.  Nashville, 

r  December,  1839. 

This  suit  is  brought  to  recover  from  the  defendants  the  val-  T 
tie  of  six  fifty  dollar  notes,  which  were  the  property  of  the  PtoB,ero  Bnk- 
plaintiff,  and  which  are  alleged  to  have  been  issued  by  the 
defendants,  and  to  have  been  destroyed  on  board  the  steam- 
boat Cumberland  when  that  boat  was  consumed  by  fire  at 
New  Orleans  in  1838.  There  is  in  the  bill  no  description  of 
the  notes  by  date,  number  or  letter. 

The  defendants  allege  in  their  answer  that  they  have  no 
knowledge  or  belief  on  the  subject  of  the  notes,  or  their  loss 
or  destruction;  that  they  keep  a  register  of  the  notes  issued 
by  them,  specifying  the  dates,  numbers  and  letters,  and  to 
whom  payable;  and  that  they  have  issued  upwards  of  six 
thousand  of  the  value  of  fifty  dollars  each,  of  varying  dates, 
numbers,  and  letters,  some  made  payable  to  bearer  and  some 
to  individuals,  and  they  could  not  safely  pay  claims  such  as 
that  of  the  plaintiff  without  indemnity;  and  that  from  the 
number  of  notes  issued  by  them  of  the  same  amount,  they 
could  not,  without  a  specific  description  of  the  notes  alleged 
to  have  been  lost,  be  indemnified.  There  is  but  one  wit- 
ness,-the  clerk  of  the  boat  at  the  time  of  its  destruction. 
He  states  that  he  had  locked  up  in  the  desk  in  the  clerk's 
room  six  fifty  dollar  notes,  signed  by  the  president  and 
cashier;  that  he  does  not  remember  the  dates,  numbers  or 
letters,  for  he  did  not  notice  them  very  particularly;  he  be- 
lieves the  signatures  to  have  been  genuine;  has  deposited 
notes  in  the  bank  and  had  received  notes  from  the  bank,  and 
is  acquainted  with  the  hand-writing  of  the  president  and 
cashier.  As  to  the  loss  and  destruction,  he  says  he  removed 
the  iron  chest,  and  before  he  could  return  to  remove  the  desk 
he  was  intercepted  by  the  fire,  and  the  desk  and  its  contents 
were  consumed  with  the  boat.  Two  questions  have  been 
discussed  in  the  present  case:  first,  as  to  grounds  of  jurisdic- 
tion upon  which  a  court  of  equity  proceeds  in  granting  re- 
lief in  cases  of  lost  bonds  and  other  instruments.  We  take 
\t  that  the  jurisdiction  in  chancery  had  its  origin  in  the  fact 
that  as  at  law  profert  must  have  been  made,  and  in  case  of 
ft  lost  bond  could  not  be  made,   the  court  interposed  on 
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Nashville,  the  ground  of  the  accident;  and  when  afterwards  courts  of 

'law  permitted  the  profert  in  such  cases  to  be  dispensed  with, 

lr7la       courts  of  chancery  doubted  whether  courts  of  law.  according 

firaten  Bank.  to  t|je  com^e  0f  their  proceeding,  could  legally,  give  indem- 
nity at  all9  and  if  they  could,  whether  they  could  make  that 
indemnity  adequate  and  ample;  and  they  retained  and  con- 
tinued to  exercise  the  jurisdiction  upon  that  ground.  We 
have  no  doubt  of  our  jurisdiction  in  a  case  of  this  description  ~ 
in  general;  but  the  present  ground  of  that  jurisdiction,  the 
power  to  grant  indemnity  when  necessary,  is  said,  secondly, 
practically  to  have  failed  in  the  present  case;  and,  that  we 
think  is  so.  The  indemnity  proposed  by  the  chancellor,  name- 
ly, that  if,  upon  winding  up  the  affairs  of  the  bank  as  many 
as  six  fifty  dollar  notes  should  not  be  missing,  is  upon  the 
slightest  reflection  manifestly  illusory.  But  it  is  said  as  the 
notes  were  destroyed  no  indemnity  is  necessary;  and  this  is 
true,  if  the  notes  were  certainly  genuine,  and  certainly  de- 
stroyed. Here  the  bank  instead  of  having  the  notes  inspec- 
ted by  its  officers  to  attest  them  genuine,  b  asked  to  rely 
upon  the  judgment  of  a  stranger  casually  exerted  and  it  may 
be  imperfectly  remembered;  instead  of  having  the  notes 
delivered  up  to  them,  they  have  to  rdy  upon  the  same  testi- 
mony for  the  fact  of  their  destruction. 

We  are  of  opinion  then  that  where  there  is  no  testimo- 
ny clearly  tracing  the  notes  to  the  bank,  and  identifying 
them  as  having  been  issued  by  the  bank,  there  must  be  such 
certainty  of  description  as  will  enable  the  bank  to  see  that  it 
has  issued  such  notes,  and  as  will  enable  this  court  to  extend 
an  adequate  indemnity  to  the  defendants.  We  can  imagine 
cases  in  which,  without  such  specific  description,  the  notes 
being  certainly  identified  and  traced  to  the  bank,  an  action 
at  law  might  be  maintained,  possibly  a  suit  in  this  court; 
but  this  case  presents  neither  the  one  aspect  nor  the  other 
which  we  have  supposed  necessary  to  ground  the  relief* 
We  therefore  dismiss  the  bill,  but  without  costs, 
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Nashville, 
M839. 


RtcttAjtDsoH  vs.  Thomson,  Administrator. 

It  is  a  rule  of  both  law  and  equity  that  the  terms  and  extent  of  an  agreement     tsmm 
under  seal  shall  net  be  enlarged  or  diminished,  contradicted  or  varied  by  parol 
proof. 

The  exceptions  which  have  been  made  to  this  general  rule  are  of  doubtful 
policy,  and  the  court  will  not  extend  them. 

A  reversion  after  the  determination  of  a  life  estate  cannot  be  created  by  parol 
in  a  case  of  a  conveyance  of  slaves  purporting  to  be  absolute. 

Samuel  Richardson,  a  citizen  of  Gibson  county,  Tennes- 
see, filed  this  bill  in  the  chancery  court  of  M'Minrlville,  in 
the  middle  division  of  the  State,  on  the  5th  of  December, 
1837,  against  James  P.  Thompson,  the  administrator  of  Thom- 
as Hopkins,  deceased,  prayingthat  certain  slaves, to  wit,  Jesse, 
Amy,  Fielding,  Shadrach,  Letitia,  Sally,  Nancy,  Celia  and 
Jacob,  and  their  increase,  twenty-two  in  number,  be  decreed 
to  be  delivered  up  to  him  by  the  administrator  aforesaid  to 
be  emancipated. 

It  appears  that  in  the  year  1814,  Richardson,  then  a  resi- 
dent of  the  county  of  Rutherford,  Middle  Tennessee,  being 
hostile  to  slavery  and  averse  to  the  holding  and  management 
of  slave  property,  conveyed  by  bill  of  sale  dated  the  19th 
January,  1814,  the  eight  negroes  above  specified  to  Thomas 
Hopkins,  his  brother-in-law,  then  a  resident  of  Warren  coun- 
ty, Tennessee.  The  bill  of  sale  was  absolute  on  its  face,  ac- 
knowledging the  receipt  of  twenty-six  hundred  dollars  for  the 
sale  and  delivery  of  said  slaves  to  Hopkins,  and  warranting  the 
title  of  said  slaves  to  Hopkins  against  himself,  his  heirs,  ad- 
ministrators, executors  and  assigns,  and.against  the  claim  of 
all  other  persons  whatsoever.  It  also  appears  that  Hopkins 
sold  one  of  the  slaves  in  his  life-time,  and  that  on  the  3d  day 
of  October,  1835,  he  become  embarrassed  and  conveyed 
one  family  of  the  slaves  mentioned  in  the  first  bill  of  sale 
back  to  Richardson,  who  took  them  with  him  to  the  western 
district,  being  nine  in  number.  The  instrument  by  which 
they  were  re-conveyed  obligated  Richardson  to  pay  to  Hop- 
kins four  thousand  five  hundred  dollars  for  the  nine  slaves 
three  years  from  the  date  of  the  conveyance,  with  the  ex- 
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Nashville,  press  understanding  that  said  sum  might  be  discharged  by 

— m  r> Ithe  re-delivery  of  the  slaves  to  Hopkins  at  any  time  he 

Richar4*n  rnjg|lt  demami  them.  In  the  course  of  the  time  specified  in 
the  deed  this  instrument  was  taken  up  by  the  return  of  sev- 
en of  the  slaves,  Richardson  retaining  two  of  them.  In 
1836  Hopkins  died  intestate,  having  in  his  possession  the 
said  slaves,  with  the  exception  of  one  sold  and  two  left  in 
the  possession  of  Richardson,  in  Gibson  county.  James  P. 
Thompson  obtained  letters  of  administration  upon  his  estate 
from  the  county  court  of  Warren. 

The  complainant  alleges  in  his  bill  that  his  brother-in-law 
was  a  man  of  known  humanity,  considerable  wealth,  ad- 
vanced in  life,  and  that  he  had  no  children;  that  under  such 
circumstances,  he  being  opposed  to  slavery  and  averse  to 
holding  them,  yet  being  unable  to  surrender  all  his  means  of 
worldly  support,  he  received  from  Hopkins  the  sum  of  sixteen 
hundred  dollars  for  said  slaves,  and  executed  to  him  the  bill 
of  sale  above  mentioned  upon  the  express  condition  and 
trust  that  said  Hopkins  should  keep  them  together,  not  sell 
them,  and  provide  at  or  before  the  death  of  him,  said  Hop- 
kins, that  said  slaves  should  be  emancipated  or  re-conveyed 
to  him  or  to  his  representatives;  that  Hopkins  had  promised 
him  to  re-purchase  the  slave  sold,  but  had  died  without  so 
doing  or  making  provision  for  so  doing,  or  for  the  emancipa- 
tion of  the  others  mentioned  in  the  conveyance;  and  thai 
the  administrator  had  refused  to  emancipate  them. 

The  answer  denied  the  condition  and  trust  alleged  in  the 
bill  pf  complainant,  and  claimed  the  slaves  as  the  absolute 
property  of  the  legal  representatives  of  the  deceased.  To 
this  answer  the  complainant  filed  a  replication.  The  proof 
taken  was  of  an  unsatisfactory  and  inconclusive  nature  in 
regard  to  the  verity  of  the  parol  trust  alleged  in  the  bill  and 
denied  in  the  answer.  Hugh  Robertson  testified  that  after 
the  bill  of  sale  was  executed  Hopkins  stated  to  him  that  he 
had  "Richardson's  negroes;"  that  it  was  generally  under-  . 
stood  in  the  neighborhood  that  Hopkins  was  to  emancipate 
them  at  his  death;  and  that  Hopkins  at  one  time  stated  to  him 
that  he  had  returned  "Richardson's  negroes."    There  wtu| 


OP  TUB  STATE  OF   TENNESSEE.  153 

other  testimony  tending  to  show  that  Hopkins  held  them  Nashville. 

cfA  x      °  ,.  r  December,  1839. 

some  fifteen  or  twenty  years  as  his  own.  

After  several  continuances  by  the  complainant,  at  the  July       c  " 
term,  1838,  the  cause  was  set  forbearing  by  the  defendant's    ThOB,P»on- 
solicitor.    The   complainant  moved   the  court,  chancellor 
Bramlett  presiding,  that  the  cause  be  continued  and  opened 
for  further  proof,  and  laid  his  grounds  in  an  affidavit  which 
set  forth  that  the  fact  of  the  trust  could  be  clearly  and  fully 
proved  by  the  individual  therein  named;  and  that  he  had  dis- 
covered his  testimony  at  so  late  a  period  that  he  could  not  have 
the  same  in  readiness.    The  court  refused  to  continue  the 
cause;  and  being  of  the  opinion  that  the  trust  alleged  in  said 
bill  could  not  be  raised  or  sustained  by  parol  proof,  dismissed 
the  bill. 
The  complainant  appealed  to  the  supreme  court. 

Laughlin,  for  complainant. 

Ridley,  for  defendant,  cited  Kich.  and  Car.  350,  act  of 
1801,  ch.  25:  2  Black.  Com.  398:  2  Kent,  2d  ed.  352:  2  Yer- 
ger,585:  Payne  vs.  Lassiler,  10  Yerger,  507. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  bill  in  substance  alleges  thai  in  1814  the  complainant, 
by  an  absolute  bill  of  sale,  for  the  consideration  of  sixteen 
hundred  dollars  paid  to  him,  although  the  bill  of  sale  states  a 
consideration  of  two  thousand  six  hundred  dollars,  conveyed 
to  the  intestate  of  defendant  certain  negroes;  that  the  sale 
was  in  fact  only  for  the  life  of  the  intestate,  he  having  agreed  , 
at  the  time  of  the  sale  that  he  would  emancipate  the  negroes 
during  his  life  or  at  the  time  of  his  death,  or  in  default  there- 
of they  should  return  to  and  re- vest  in  the  complainant  upon 
the  death  of  intestate;  and  the  bill  prays  that  the  negroes 
may  be  decreed  to  be  surrendered  to  the  complainant  for 
the  purpose  of  being  emancipated.  The  answer  affirms  the 
belief  of  the  defendant  that  the  consideration  stated  in  the 
bill  of  sale  was  paid  to  the  complainant;  that  it  was  the  full 
and  adequate  value  of  the  negroes  at  the  time  of  the  sale, 
and  that  the  sale  was  absolute;  denies  all  knowledge  of  the 

20 
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Nashville,  alleged  condition  or  limitation,  and  asserts  an  utter  disbelief 

*cem  er< -  of  its  existence.    The  cause  remained  eighteen  months  in  a 

Rwhar  son  gtato  ^  ^j^g  testimony  when  it  was  set  for  hearing,  and 
Thompson.  appiicatJQn  was  made  to  the  chancellor  on  the  part  of  com- 
plainant to  open  the  cause  for  further  testimony,  and  an  affi- 
davit filed  stating  that  the  allegations  of  the  bill  could  be  es- 
tablished by  the  testimony  of  a  witness  named.  The  chan- 
cellor, however,  refused  the  motion,  and  on  the  hearing  dis- 
missed the  bill,  and  the  complainant  has  prosecuted  his  ap- 
peal to  this  court. 
,  We  have  not  deemed  it  necessary  to  consider  whether  up- 
on the  ground  stated  in  the  affidavit,  after  the  delay  which 
had  occurred,  the  chancellor  ought  to  have  opened  the  case 
for  further  testimony.  We  should  in  any  case  enter  with 
much  reluctance  upon  a  supervision  over  the  exercise  of  the 
legal  discretion  of  the  chancellor  touching  such  a  question. 
We  have  considered  this  case  as  if  demurrer  had  been  filed 
to  thejbill,  and  stripping  the  question  of  all  that  is  said  on 
the  subject  of  emancipation,  which  is  really  foreign  to  it,  for 
the  controversy  is  about  the  title  to  the  property,  and  the  as- 
pect in  which  the  case  presents  itself,  is  an  attempt  to  show 
by  parol  testimony  that  a  conveyance  absolute  oa  its  face 
was  for  life  only.  This  attempt  is  met  by  \he  maxim  and 
general  rule,  early  adopted  and  recognized  alike  in  courts  of 
equity  and  courts  of  law,  that  the  terms  and  extent  of  an 
agreement  under  sea)  shall  not,  by  the  admission  of  parol 
proof,  be  contradicted  or  enlarged,  diminished  or  varied. 
This  rule  was  adopted  upon  the  principle  that  the  contracts 
of  parties,  deliberately  written  and  solemnly  authenticated 
by  their  seals,  can  safely  be  evidenced  and  perpetuated  only 
by  such  instruments  themselves;  and  that  to  permit  the  en- 
largement, diminution  or  change  of  their  terms,  to  be  made 
out  by  the  frail  and  treacherous  recollections  of  witnesses, 
would  be  to  tpake  the  instruments  themselves,  useless,  the 
rights  intended  to  be  secured  by  them  uncertain  and  doubt- 
ful, and  would  furnish  a  strong  temptation  and  incentive  to 
perjury  and  fraud.  The  rigor,  however,  of  the  rule  has 
been  in  many  cases  relaxed;  for  it  was  found  that  under 
the  protection  of  the  rule  itself  the  fraudulent  might  gain  ad- 
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vantages,  and  that  in  the  formation  of  contracts,  however  Na»hvoxk, 

IWjntnr   1A9Q 

solemn,  the  necessitous  would  yield  to  oppression,  and  the  ig- 


norant and  rash  blunder  into  mistake.    So  parol  testimony  v 

came  to  be  heard  to  vary  the  terms  of  an  instrument  upon  Tb0",P"wl 
the  ground  of  fraud,  accident  or  mistake;  and  so  also  to 
guard  against-and  prevent  usury,  absolute  conveyances  were 
allowed  to  be  shown  to  be  mortgages  and  security  for  money-. 
The  cases,  however,  upon  these  exceptions  to  the  general 
rule,  present  a  most  vexed  and  perplexing  branch  of  legal 
learning,  the  precise  limits  to  the  exceptions  in  application 
to  particular  cases  contracting  or  enlarging  according  to  the 
peculiar  cast  of  thought  or  state  of  legal  metaphysics  of 
each  individual  judge;  so  that  it  may  well  be  doubted  wheth- 
er the  interest  of  society,  and  the  honor  of  the  law  as  a  sci- 
ence, claiming  a  reasonable  degree  of  certainty,  would  not 
have  been  alike  promoted  by  a  rigid  adherence  to*  the  severe 
simplicity  of  the  general  rule. 

We  are  admonished  by  these  considerations  not  to  go  be- 
yond the  distinct  limits  of  the  exceptions  which  have  already 
been  created  by  the  judgments  of  the  courts  in  the  decided 
cases.  The  present  is  a  case  falling  within  none  of  those  ex-  ' 
ceptions.  It  fe  an  attempt  to  create  a  reversion  by-parol  af- 
ter the  determination  of  a  life  estate,  in  a  case  of  a  convey- 
ance which  purports  to  transfer  the  absolute  title  to  the  prop- 
erty in  fee.  To  permit  this  would  not  only  open  a  door  to 
fraud  and  perjury,  but  it  would  render  insecure ^md  doubtful 
our  most  solemn  assurances,  and  the  property  of  all  would 
depend  not  upon  seals  and  parchments  but  upon  the  forbear- 
ance of  the  unscrupulous  and  the  corrupt, 

We  entertain  no  doubt,  therefore,  that  the  decree  of  the 
chancellor  is  correct,  and  it  is  accordingly  affirmed. 
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Nashville, 
■ Robinson  vs.  The  Mayor  and  Aldermen  of  Franklin. 

Robinson 

Mayor,  *c.  The  by-law  of  the  town  of  Franklin,  prohibiting  all  persons  from  retailing 
spirituous  liquors  within  the  limits  of  the  corporation  under  the  penalty  of  two 
hundred  and  fifty  dollars,  unless  the  person  so  desiring  to  retail  spirituous  li- 
quors should  obtain  a  license  from  the  corporation  for  one  year  by  the  payment 
of  one  hundred  dollars,  was  m  direct  conflict  with  the  laws  of  the  State,  and 
therefore  void.  • 

On  the  ISth  day  of  May,  1836,  the  Mayor  and  Aldermen 
of  the  town  of  Franklin  in  the  county  of  Williamson,  insti- 
tuted an  action  of  debt  against  Thomas  L.  Robinson  in  the 
circuit  court  of  said  county,  and  at  the  July  term,  1836,  the  * 
plaintiffs  filed  their  declaration  in  the  following  words: 

"The  Mayor  and  Aldermen  of  the  town  of  Franklin,  by  at- 
torney, complain  of  Thomas  L.  Robinson,  who  is  summoned 
to  answer  the  said  Mayor  and  Aldermen  of  the  town  of 
Franklin  of  a  plea  that  he  render  to  them  the  sum  of  two 
hundred  and  fifty  dollars,  which  he  owes  to  and  from  them 
unjustly  detains;  for  that  whereas,  by  an  act  of  the  general 
assembly  of  the  State  of  Tennessee,  passed  in  the  year  1815, 
ch.  3,  entitled  an  act  to  incorporate  the  town  of  Franklin  in 
the  county  of  Williamson,  it  was  among  other  things  enact- 
ed: "Sec.  1.  That  the  town  of  Franklin,  in  the  county  of  Wil- 
liamson, and  the  inhabitants  thereof,  are  hereby  constituted 
a  body  politic  and  corporate  by  the  name  of  the  Mayor  and 
Aldermen  of  the  town  of  Franklin,  and  shall  have  perpetu- 
al succession,  &c.  Sec  2.  That  the  corporation  aforesaid 
shall  have  full  power  and  authority  to  enact  and  pass  such 
laws  and  ordinances  necessary  to  preserve  the  health  of  the 
town,  prevent  and  remove  nuisances,  &c.  to  impose  and  ap- 
propriate fines,  penalties  and  forfeitures  for  the  breach  of 
the  by-laws  or  ordinances,  to  lay  and  collect  taxes  for  the 
purpose  of  carrying  the  necessary  ordinances  into  ope- 
ration for  the  benefit  of  said .  town,  to  regulate  and  restrain 
tippling  houses,  and  pass  all  laws  and  ordinances  neces- 
sary to  carry  the  intent  and  meaning  of  this  act  into  effect." 
And  the  said  Mayor  and  Aldermen  of  Franklin  aver  that 
thus  having  power  and  authority  to  pass  laws  and  ordi- 
nances for  the  purposes  aforesaid,  as  specified  in  said  act,  on 


OF   THE  STATE   OF   TES*ES&fcB.  '157 

the  twenty-first  day  of  November,  1835,  by  virtue  of  said  Nashville, 


power  on  them  so  conferred,  passed,  among  other  things,  ^c— "*'• 


the  following  law  or  ordinance:  "Be  it  enacted  by  the  May- 
or and  Aldermen  of  the  town  of  Franklin,  That  it  shall  M•yor•  **' 
be  the  duty  of  the  owner  of  each  tavern,  grocery,  confec- 
tionary or  other  house,  or  of  any  person  or  persons  in- 
tending to  retail  spirituous  liquors  within  the  limits  of  said 
corporation,  before^  he,  she  or  they  proceed  to  retail  spirit- 
uous liquors  within  the  limits  of  said  corporation  as  afore- 
said, to  apply  to  the  recorder  and  obtain  a  license  from 
said  corporation  for  the  term  of  one  year,  and  pay  to  the 
said  recorder,  for  the  use  of  the  corporation,  a  tax  of  one 
hundred  dollars,  and  the  further  sum  of  fifty  cents  for 
granting  such  license;  which  sum  of  one  hundred  dollars  is 
hereby  declared  to  be  the  tax  on  each  retailer  of  spirituous 
liquors  within  the  limits  of  said  corporation  for  each  and  ev- 
ery year;  and  if  any  person  or  persons  shall  proceed  to  re- 
tail spirituous  liqijprs  without  having  first  obtained  license 
therefor  as  aforesaid,  such  person  or  persons  so  offending 
shall  forfeit  and  pay  the  sum  of  two  hundred  and  fifty  dol- 
lars,' to  be  recovered  before  any  jurisdiction  having  cogni- 
zance thereof,  in  the  name  of  the  Mayor  and  Aldermen  of 
said  corporation,  for  the  use  of  said  corporation;"  which 
last  mentioned  act  has  been  duly  published.  And  said  plain- 
tiffs aver  that  the  said  Robinson,  being  at  the  time  of  the 
passage  and  promulgation  of  said  last  mentioned  act,  and 
from  thence  up  to  the  time  of  bringing  this  suit,  the  owner 
and  occupier  of  a  certain  tavern  in  the  town  of  Franklin, 
called  the  Franklin  Inn,  not  regarding  said  law  of  said  cor- 
poration nor  his  duty  as  a  citizen  of  said  corporation,  on  the 
■■  day  of  March,  183G,  and  at  divers  other  times  and  days 
between  the  passage  and  promulgation  of  said  law  and  the 
time  of  bringing  this  suit  in  Williamson  county,  in  said  tav- 
ern, within  the  corporate  limits  of  the  town  of  Franklin,  did 
retail  and  sell  spirituous  liquors,  for  money  and  other  valua- 
ble things,  to  divers  good  citizens  of  the  State  of  Tennessee, 

and   mors  especially  to ,  without  having  paid  the 

one  hundred  dollars  tax,  &c.  and  without  having  obtained 
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Nashville,  the  license  required  by  said  law  of  said  corporation.     Where- 
i*cemi«r,i939.f™  by  force  of  the  statute  aforesaid,  and  by  virtue  of  said 
Robinson     jaw  o^  gay  g^po,.^^  made  jn  obedience  thereto,  the  said 
Mayor,  fee.    defen(jant  has  forfeited  for  his  said  offence  or  offences  the 
sum  of  two  hundred  and  fifty  dollars;  and  thereby,  and  by 
force  of  said  statute  and  said  law  of  said  corporation,  an  ac- 
tion hath  accrued  to  said  plaintiffs  to  demand  and  have  of 
and  from  said  defendant  the  said  sum  of  two  hundred  and 
fifty  dollars  so  forfeited  as  aforesaid;  yet  the  said  defendant, 
though  often  requested,  hath  not  paid  said  sum  of  two  hun- 
dred and  fifty  dollars  above  demanded,  or  any  part  thereof, 
but  wholly  fails  and  refuses  to  pay  the  same,  to  the  damage 
of  plaintiffs,  fifty  dollars." 

To  this  declaration  the  defendants  pleaded,  first,  nil  debet; 
secondly,  that  he  sold  the  spirits  by  leave  and  license  of  the 
Mayor  and  Aldermen.  Issues  were  joined  on  both  these 
pleas,  and  at  the  March  term,  1838,  they  were  submitted  to 
a  jury,  who,  upon  the  testimony  introduced,  returned  a  ver- 
dict for  the  penalty  of  two  hundred  and  fifty  dollars.  A  mo- 
tion was  then  made  to  arrest  the  judgment  of  the  court,  but 
this  was  overruled  and  judgment  rendered.  The  defendant 
obtained  an  appeal  in  the  nature  of  a  writ  of  error  to  the 
supreme  court. 

» 
Meigs  and  Marshall,  for  plaintiff  in  error.  The  power  to 
regulate  and  restrain  does  not  include  the  power  to  license, 
and  in  default  of  taking  a  license,  to  impose  a  penalty.  Un- 
der this  power  the  Mayor  and  Aldermen  may  prescribe  rules 
and  impose  restrictions  according  to  and  within  which  the 
right  to  retail  spirituous  liquors  allowed  by  law  should  be  ex- 
ercised; but  they  could  n6t  prohibit  the  retailing  of  spirits,  or 
impose  a  penalty  for  retailing  without  their  license.  If  a 
man  have  a  county  license  under  the  acts  of  1831,  ch.  80, 
and  1832,  ch.  34,  the  Mayor  and  Aldermen  might  regulate 
and  restrain  him  in  using  that  license,  but  could  not  prohibit 
him  from  using  such  license  without  their  license  also.  If  he 
have  no  such  license,  that  circumstance  does  not  confer  upon 
them  a  power  which  the  words  of  their  charter  will  not  bear. 
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Their  license  would  not  authorize  him  to  retail  spirits  without  NAwmLLE," 
a  county  license. 


The  repeal  of  the  tippling  house  laws  by  the  act  of  1S37-9, 
ch.  120,  is  a  pardon  of  all  offences  under  the  law  repealed,  M*'or* **" 
unless  there  is  a  saving  clause  in  the  repealing  act.  The  rule 
is  that  no  man  can  be  punished  by  the  infliction  of  a  fine  or 
forfeiture  unless  the.  law  inflicting  such  fine  or  forfeiture  is  in 
existence  at  the  time  of  the  conviction  and  judgment.  2 
Stark.  614,  619:  Dwarris  on  Statutes,  32. 

Alexander  j  for  defendants  in  error.  The  act  of  the  gene- 
ral assembly  of  9th  October,  1815,  incorporating  the  inhabi- 
tants of  the  town  of  Franklin,  conferred  upon  the  Mayor 
and  Aldermen  of  said  corporation  the  power  to  regulate  and 
restrain  tippling  houses.  This  is  a  substantive  grant  of  pow- 
er to  the  corporate  authorities  by  the  legislature,  and  is  a 
portion  of  the  laws  of  the  land.  The  mode  of  regulating 
tippling  houses  within  the  limits  of  the  corporation  and  the 
extent  of  the  restraint  to  be  imposed  upon  them  was  intrust- 
ed to  the  discretion  and  judgment  of  the  corporate  authori- 
ties. The  fact  that  these  establishments  became  in  the  towns, 
by  their  numbers  and  the  disorderly  conduct  practised  at 
them,  great  nuisances,  rendered  the  vesting  of  this  power 
in  the  corporation  necessary  to  the  quiet  and  good  morals  of 
the  citizens. 

The  same  act  conferred  upon  the  Mayor  and  Aldermen  the 
power  "to  lay  and  collect  taxes  for  the  purpose  of  carrying 
into  effect  the  necessary  measures  for  the  benefit  of  said 
town.  It  also  confers  upon  them  the  power  "to  impose  fines, 
penalties  and  forfeitures  for  the  breach  of  the  by-laws  and 
ordinances"  of  the  corporation. 

It  is  evident  that  the  taxing  power  and  the  power  to  im- 
pose fines,  penalties  and  forfeitures  are  fit  and  appropriate 
instruments  in  the  hands  of  the  corporate  authorities  to  reg- 
ulate and  restrain  tippling  houses.  Taxes,  fines  and  penalties 
are  the  instruments  most  commonly  used  by  all  corporations 
in  the  regulation  and  restraint  of  practices  and  avocations 
deemed  detrimental  to  the  interests  of  the  body  corporate, 
and  are  regarded  by  them  as  measures  of  a  milder  character 
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Nashville,  than  corporal  punishment.    The  Mayor  and  Aldermen  of 

Franklin  laid  a  tax  of  one  hundred  dollars  on  all  persons  who 

v  "°n  wished  to  retail  spirituous  liquors,  and  in  the  event  that  any 
Mayor,  fcc.  Qne  ^y  jjqUors  without  the  license  procured  by  the  payment 
of  the  hundred  dollars,  they  imposed  upon  him  a  penalty  of 
two  hundred  and  fifty  dollars,  to  be  recovered  for  the  use  of 
the  corporation.  They  had  a  right  to  tax  privileges  as  well 
as  persons  and  property,  (see  sections  28  and  29  of  article  2 
of  the  constitution,)  as  the  legislature  had,  in  pursuance  of 
the  constitution,  vested  in  them  the  general  authority  to  lay 
and  collect  taxes  for  the  purpose  of  carrying  into  effect  meas- 
ures necessary  for  the  benefit  of  the  town.  It  is  clear  that 
the  license  was  nothing  more  than  the  evidence  that  the  tax 
levied  by  the  corporation  was  paid.  The  tax  did  not,  in  fact, 
amount  to  a  prohibition,  as  many  paid  the  tax  and  retailed 
spirits.  The  legislature  had  made  the  right  to  retail  spirit- 
uous liquors  a  privilege,  and  had  taxed  those  who  exercised 
the  privilege.  It  cannot  be  said"  that  it  was  not  necessary 
for  the  Mayor  and  Aldermen  to  lay  and  collect  a  tax  of  one 
hundred  dollars  on  each  person  who  exercised  this  privilege, 
for  the  purpose  of  carrying  into  effect  public  works;  nor  can 
it  be  said  that  such  a  tax  was  not  necessary  to  restrain  the 
increasing  number  of  these  establishments,  and  the  vices  and 
disorders  attendant  upon  them.  If  they  had  the  power  to 
levy  the  tax,  it  follows  that  they  had  the  right  to  enforce  the 
payment  of  it  by  forfeiture.  This  course  is  no  less  usual 
in  the  ordinances  of  all  corporations  than  in  general  legisla- 
tion.   See  act  of  1799,  ch.  10,  sec.  3:  N.  and  C.  507. 

If  this  by-law  of  the  corporation  be  repealed  by  the  act 
of  the  26th  January,  1838,  entitled  "an  act  to  repeal  all  laws 
licensing  tippling  houses,"  still  the  penalty  previously  incur- 
red by  Robinson  under  and  during  the  existence  of  that  by- 
law is  not  repealed  or  affected  thereby.  Bennett  vs.  The 
State,  2  Yerg.472:  6  Bac.  Ab.372:  Dwarris  on  Statutes,  675: 
9  Law  Lib. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt  to  recover  from  the  plaintiff  in 
error  two  hundred  and  fifty  dollars,  the  penalty  imposed  by 
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said  corporation  for  a  breach  of  its  by-laws.    The  by-law  ^ashvilmj 
in  question  was  passed  the  19th  day  of  August,  1833,  and  is  - 


as  follows:  ▼ 

"Be  it  enacted  by  the  Mayor  and  Aldermen  of  the  town  Mtyor,*c- 
of  Franklin,  That  it  shall  be  the  duty,  of  the  owner  of  each 
tavern,  grocery,  confectionary  or  other  house,  or  any  persoh 
or  persons  whatever  intending  to  retail  spirituous  liquors 
within  the  limits  of  said  corporation,  before  he,  she  or  they 
proceed  to  retail  spirituous  liquors  within  the  limits,  of  said 
corporation  as  aforesaid,  to  apply  to  the  recorder  and  obtain 
license  from  the  said  corporation  for  the  term  of  one  year* 
land  pay  to  said  recorder,  for  the  use  of  said  corporation,  a 
tax  of  one  hundred  dollars,  and  the  further  sum  of  fifty  cents 
for  granting  such  license,  which  sum  of  one  hundred  dollars 
is  hereby  declared  to  be  the  tax  on  each  retailer  of  spirituous 
liquors  within  the  limits  of  said  corporation  for  each  and 
every  year;  and  if  any  person  or  persons  shall  proceed  to 
retail  spirituous  liquors  without  first  having  obtained  a  li- 
cense therefor,  as  aforesaid,  such  person  or  persons  so  offend- 
ing shall  forfeit  and  pay  the  sum  of  two  hundred  and  fifty 
dollars,  to  be  recovered  before  any  jurisdiction  having  cogni- 
zance thereof,  in  the  name  of  the  Mayor  and  Aldermen  of 
said  corporation,  for  the  use  of  said  corporation.9' 

There  was  a  verdict  and  judgment  for  the  plaintiffs  in  the 
circuit  court  of  Williamson  county,  and  a  motion  in  arrest  % 
of  judgment,  which  was  overruled.  The  defendant  appeal- 
ed in  error  to  this  court.  The  question  for  consideration  now 
is  as  to  the  validity  of  the  by-law  of  the  corporation.  A 
corporation  can  pass  no  by-law  inconsistent  with  the  consti- 
tution and  laws  of  the  State.  Ang.  and  Ames  on  Corp.  182, 
188:  2Bac.Ab.9. 

At  the  time  this  ordinance  passed,  and  up  to  the  period  of 
its  violation  by  the  plaintiff  in  error,  the  laws  of  the  State 
permitted  persons  who  might  obtain  license  as  prescribed  by 
those  laws  to  retail  spirituous  liquors.  Consequently  indi- 
viduals who  had  obtained  a  license  to  retail  spirituous  liquors 
under  the  State  law  could  not,  by  an  act  of  the  corporate 
authorities  of  Franklin,  be  prohibited  from  retailing  those 
■  liquors  within  the  limits  of  that  town.     But  this  by-law  ex- 

21 
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Nashville,  pressly  prohibits  a  party  from  retailing  spirituous  liquors  with- 

^ in  the  corporation  under  a  heavy  penalty,  unless  a  license 

°  iDian  be  first  obtained  from  the  corporation.  It  comes,  therefore, 
Mayor,  tc.  jn  j{rect  conflict  with  the  law  of  the  State,  and  hence  is  void. 
It  makes  no  difference<4hat  Robinson  had  no  license  under 
the  State  laws.  In  that  case  the  corporate  license  could  not 
have  conferred  upon  him  the  right  to  sell,  in  violation  of  the 
State  law;  and  they  had  no  power  to  impose  a  penalty  upon 
a  man  for  not  obtaining  a  license  to  do  that  which  it  would 
have  been  illegal  for  him  to  do  if  he  had  obtained  said  license. 
This  is  not  an  ordinance  imposing  a  fine  for  retailing  with- 
out a  license.  Such  a  by-law  would  have  been  valid;  it 
would  not  have  contradicted,  but  would  have  been  in  accord- 
ance with  the  State  law.  This  law  imposes  a  penalty  for 
selling  without  a  corporation  license;  a  thing  they  had  no 
right  to  grant.  If  he  had  a  license  under  the  State  law  their 
license  would  confer  no  additional  privilege,  and  if  he  had 
not,  theirs  would  confer  no  privilege  at  alL 

These  views  do  not  at  all  interfere  with  the  right  to  tax, 
or  to  regulate  and  restrain  tippling  houses.  Although  a  party 
may  have  a  license  under  the  State  laws  to  sell,  and  there- 
fore the  act  of  selling  is  not  a  nuisance,  yet  he  may  be  re- 
strained and  regulated  in  the  exercise  of  this  privilege  so  as 
to  mitigate  the  evils  of  his  trade. 
*  We  think  there  is  error  in  the  judgment,  and  therefore 

order  that  it  be  reversed  and  the  judgment  be  arrested. 
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Nj.SHVn.LR, 
__  TT  December,  1839. 

Kelly  vs.  Hare. 

Kelly 

If  brad  seemed  by  occupancy  be  entered  by  and  granted  to  another  person,         Hate, 
without  notice  of  a  design  to  eater  the  land  was  .given  by  the  entorer  to  the 
occupant,  the  entry  and  grant  are  void  for  so  much  as  the  occupant  had  in  hj» 
possession  at  the  date  of  the  entry. 

Although  the  paper  title  of  the  defendant  may  cover  land  which  belong!  to 
the  plaintiff,  yet  the  plaintiff  is  entitled  to  a  verdict  and  judgment  for  so  much 
only  as  is  in  the  actual  possession  and  occupancy  of  the  defendant  belonging 
to  plaintiff 

On  the  9th  day  of  July,  1838,  Achilles  Hare  instituted  an 
action  of  ejectment  in  the  circuit  court  of  Jackson  county 
against  Ritta  Kelly  and  John  J.  Kelly.  The  defendants 
pleaded  not  guilty,  and  issue  was  joined  thereupon.  On  the 
]  7th  day  of  July,  1839,  the  cause  was  submitted  to  the  jury. 

The  plaintiff  read  to  the  jury  an  entry  in  the  following 
words: 

"State  of  Tennessee,  Jackson  county.  Orville  P.  Mat- 
thews enters  one  hundred  acres  in  said  county  of  Jackson, 
beginning  at  a  beech,  running  east  and  south  for  complement, 
so  as  to  include  the  house  and  improvement  where  the  widow 
Flat  now  lives.    2d  January,  1826. 

Oevillb  P.  Matthews,  Loc'r." 

The  plaintiff  also  read  a  grant  from  the  State  of  Tennes- 
see to  Achilles  Hare,  assignee  of  Orville  P.  Matthews,  for  one 
hundred  acres  of  land,  run  out  in  conformity  with  the  entry 
above  set  forth,  and  dated  the  17th  day  of  July,  1837.  The 
plaintiff  also  proved  that  the  calls  of  the  plaintiff's  grant 
would  include  the  place  in  controversy;  that  the  widow  Fiat 
lived  within  the  bounds  of  the  calls  of  the  grant  at  the 
date  of  the  entry  by  Matthews;  that  the  place  where  she 
lived  was  "known  notoriously"  in  the  neighborhood  at  that 
time  as  the  place  where  the  vyidow  Flat  lived;  and  that  the 
defendants  occupied  at  the  time  this  suit  was  brought  a  small 
field  of  about  half  an  acre  at  the  same  place. 

The  defendants  read  an  entry  in  the  following  words; 

"State  of  Tennessee,  Jackson  county.  John  Johnson  Kel- 
ly eaters  one  hundred  and  sixty  acres  of  land  in  said  county 
on  the  dividing  rkjge  between  Doe  creek  and  Roaring  river, 


Ktlly 

v 
Hare. 
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f5^5VILLR»  beginning  on  a  beech  tree  standing  on  the  north  side  of  Cave 
-Hollow,  thence  running  east,  thence  south,  thence  west, 
thence  north  to  the  beginning  corner,  including  an  improve- 
ment made  by  Abijah  Kelly  whereon  the  widow  Flat  once 
lived,  the  place  called  Gilbo.    July,'  1833. 

Jno.  Johnson  Kelly,  Loc'r." 

This  land  was  surveyed  on  the  2d  day  of  December,  1833, 
and  granted  by  the  State  of  Tennessee  to  John  Johnson  Kel- 
ly on  the  27th  day  of  August,  1835. 

The  defendants  proved  that  this  grant  covered  all  the  land 
occupied  by  them  at  the  commencement  of  this  suit;  that  the 
place  was  the  same  where  the  widow  Flat  lived,  and  was 
'•notoriously  known*'  by  the  name  of  the  place  where  the 
widow  Flat  lived,  and  was  also  known  by  the  name  of  Gil- 
bo. It  also  appeared  in  proof  that  Abijah  Kelly,  the  father 
of  John  J.  Kelly,  erected  a  house  and  made  some  other  im- 
provements on  the  premises  in  dispute  in  the  year  1824,  and 
in  the  spring  of  1825  put  the  widow  Flat  and  her  son  in  pos- 
session of  them.  They  continued  in  possession  under  A. 
Kelly  till  February,  1826.  A.  Kelly  always  claimed  a  right 
of  occupancy,  and  the  entry  was  made  in  the  name  of  his 
son,  John  J.  Kelly  at  the  instance  and  request  of  his  father, 
A.  Kelly.  At  the  time  Matthews  made  his  entry  upon  the 
place,  the  widow  Fiat  was  in  possession,  holding  under  Kelly, 
and  no  notice  was  given  by  Matthews  to  the  occupying  claim- 
ant of  his  intention  to  enter  the  premises. 

The  honorable  A.  B.  Caruthers,  judge  of  the  fourth  cir- 
cuit, charged  the  jury  as  follows: 

««1.  The  entry  of  Matthews  is  neither  vague  nor  special; 
it  is  indifferent  and  may  be  made  certain  by  proof  that  the 
object  called  for,  to  wit,  "the  place  where  the  widow  Flat 
fived,*  was  sufficiently  known  to  identify  its  locality,  and 
thus  enable  subsequent  enterers  to  avoid  it;  if  it  has  not  this 
soft  of  sracialty  tfie  grant  cannot  be  connected  with  it,  and 
the  plaintiff  fails. 

"2.  If,  at  the  time  Matthews'  entry  was  made,  Mrs.  Flat 
was  in  actual  possession  of  any  portion  of  the  premises,  the 
grant  founded  on  it  was  void  as  to  her  unless  he  had  given 
her  thirty  days  notice  of  his  intention  to  enter. 


Kelly 
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H*re. 


OP  m  STATE  OP  TENNESSEE.  MS 

"3.  The  extent  to  which  it  would  be  void  seems  to  be  de-  Nashvillr, 
termined  by  the  supreme  court  in  the  case  of   <  Pri*-    m    ' 

or  to  thatdetermination  the  opinion  had  prevailed  in  the  ad- 
judications of  this  circuit  that  the  act  of  1624  secured  to  the 
occupant  of  vacant  lands  a  right  to  enter  one  hundred  and 
sixty  acres  in  preference  to  all  others  who  did  not  give  him 
thirty  days  notice.  The  set  was  supposed  to  intend  a  per-* 
manent  provision  for  priority  to  settlers  to  the  same  extent 
that  the  act  of  1828  secured  a  priority  for  a  short  time;  but 
the  decision  of  the  supreme  court  is  understood  to  limit  the 
right  of  the  occupant  to  the  extent  of  his  actual  improve- 
ment, and  under  the  authority  of  that  decision  Hare's  grant 
is  valid  except  as  to  the  improvement  in  the  possession  of 
Mrs.  Plat  at  the  date  of  the  entry.  • 

"4.  If  she  was  in  possession  for  KeHy>  and  when  she  left 
yielded  the  possession  to  him,  then  he  had  the  ooeupaat  right, 
and  if  he  made  the  entry  for  his  son  it  vested  that  right  in 
his  son,  and  his  title  would  thus  be  superior  to  Hare's  to  the 
extent  of  the  occupancy;  for  independent  of  any  right  that 
might  arise  out  of  the  relation  of  landlord  and  tenant,  the 
occupant  might  waive  1iis  right  to  thirty  days  notice  in  behalf 
of  any  person,  and  thus  make  the  title  derived  from  that 
waiver  good  against  one  who  had  entered  without  giving  the 
notice.  *  - 

"5.  The  defendants9  counsel  contend  that  as  the  improve- 
ment has  never  been  extended  sineo  the  entry  of  Matthews 
was  made,  and  as  they  show  a  paramount  title  to  that  by 
virtue  of  occupancy,  they  are  entitled  to  a  general  verdict  of 
not  guilty,  for  the  reason  that  the  plaintiff  fails  to  show  any 
actual  possession  taken  by  defendants  of  any  other  land  in- 
cluded in  the  plaintiff's  grant  If  the  defendants  held  under 
the  grant  of  one  hundred  and  sixty  acres  to  John  J.  I£eUy, 
their  possession  was  an  actual  possession  to  the  boundaries 
described  m  the  grant;  and  if  the  improvement  which  they 
had  enclosed  and  in  cultivation  was  within  the  plaintiff's 
grant  of  one  hundred  acres,  and  the  whole  of  said  one  hun- 
dred acres  was  also  covered  by  the  one  hundred  and  sixty 
frcre  grant  wider  which  the  defendants  were  holding  and 
claiming  the  land,  it  was  an  ouster  of  the  plaintiff  as  to  the 
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Nashvillb,  whole  of  his  one  hundred  acres,  in  other  wolds,  it  was  an 
*  actual  possession  adverse  to  that  of  the  plaintiff,  and  entitles 


Hare. 


r  the  plaintiff  to  a  verdict  for  all  the  residue  of  his  giant  not 
covered  by  the  improvement;  such  a  possession  would,  havo 
barred  the  plaintiff's  title  if  it  had  continued  seven  years.  If 
the  defendants  were  not  claiming  to  hold  the  land  by  virtue 
of  the  grant,  but  were  only  claiming  to  the  extent  of  the  im- 
provement, then  it  was  only  an  ouster  of  the  plaintiff,  an  ac- 
tual adverse  possession  to  that  extent,  and  the  defendants 
showing  title  to  that  would  be  entitled  to  a  general  verdict; 
in  the  absence,  however,  of  proof  to  the  contrary,  a  pos- 
sessor of  land  holding  a  grant  for  it  is  presumed  to  hold  un- 
der his  own  grant. 

The  jury  returned  a  verdict  as  follows:  "The  defendants 
are  guilty  of  the  trespass  and  ejectment  in  the  plaintiff's 
declaration  mentioned,'9  "except  that  part  of  the.  premises 
contained  in  the  improvement  which  was  made  prior  to  the 
entry  under  which  the  plaintiff  claims,  which  improvement 
is  the  same  that  existed  at  the  commencement  of  this  action; 
and  as  to  that  part  contained  in  the  improvement  as  afore-* 
said  the  defendants  are  not  guilty."  Judgment  was  entered 
in  conformity  with  this  verdict,  from  which  the  defendants 
obtained  an  appeal  in  the  nature  of  a  writ  of  error  to  the  su- 
preme court 

Cullorn,  for  plaintiffs  in  error. 

Hubbard,  for  defendant. 

Tuhlby,  J.  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiff  in  ejectment  claims  title  to  the 
premises  in  dispute  by  a  grant  from  the  State  of  Tennessee 
bearing  date  the  17th  day  of  July,  1837,  upon  an  entry  made 
in  18S6;  the  defendants  by  a  grant  to  their  father  bearing 
date  97th  August,  1835,  upon  an  entry  made  in  July,  1833. 
This  would  give  the  plaintiff  the  superior  title,  his  entry  be- 
ing the  oldest;  but  the  father  of  the  defendants  was  entitled 
as  an  occupant  previous  to  the  date  of  the  plaintiff's  entry 
to  a  portion  of  the  disputed  premises,  of  which  the  defend- 
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ants  were  in  possession  at  the  date  of  the  suit    No  notice  of  Nashvible, 

a  design  to  enter  the  land  was  given  fay  the  plaintiff  to  the — 

occupant,  as  is  required  by  the  act  of  1823,  and  therefore         vr 
the  entry  and  grant  thereon  are  void  for  so  much  as  the  oc-       Hu*' 
<nipant  had  in  possession  at  the  date  of  the  entry.    The  proof 
shows  that  the  defendants  had  not  extended  their  possession 
beyond  that  of  their  ancestor. 

And  the  question  now  arises  upon  that  portion  of  the 
charge  of  the  court  below  which  says*  "that  if  the  defeodanti 
held  under  the  grant  of  their  ancestor,  their  possession  was 
to  the  extent  of  the  grant*  and  that  inasmuch  as  the  statute 
of  limitations  would  have  perfected  their  title  in  seven  yeas* 
the  plaintiff  would  have  a  right  to  sue  although  they  were 
only  in  the  actual  possession  of  the  occupancy  belonging  to 
their  ancestor."  This  charge  is  erroneous;  although  the  stat- 
ute of  limitations,  by  ks  express  words,  makes1  a  possession 
co-extensive  with  the  boundaries  of  the  paper  title  under 
which  it  is  taken,  yet  it  does  not  authorize  a  suit  earless  the 
possession:  is  in  violation  of  the  actual  rights  of  another; 
therefore,  if  titles  conflict  said  the  person  in  possession,  has 
the  legal  right  to  that  upon  which  be  has  his  foot,  no  suit 
can  be  brought  against  him  although  Us  title  may  cover  land 
which  belongs  to  another;  the  only  remedy  in  such  a  case  is 
for  the  person  who  has  the  legal  right  to  take  the  actual  poe> 
session,  which  stops  the  operation  of  the  statute.  The  judg- 
ement of  the  court  below  will  therefore  be  reversed,  and  the 
case  remanded  for  further  trial,  when  the  judge  will  instruct 
the  jury  that  if  the  defendants  were  not  in  the  actual  posses- 
sion of  more  of  the  land  in  dispute  than  die  occupaney  of 
their  ancestors  a  verdict  must  be  found  in  their  favor. 
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N.A0HVU.LB, 
December,  1839, 

Johnson 


Joj*nson  vs.  Mitchell,  et  alt. 


MitcbdJ.  M.  Currte  having  conveyed  a  large  portion  of  her  property  to  her  chil- 

dren and  her  step-children,  and  they  becoming  offended  thereat,  the  matters 
in  dispute  were  referred  to  arbitration?  the  arbitrators  awarded  ax  krandred 
dollars  to  the  step-children  at  the  death  of  M,  Currie,  and  that  bond  should/ be 
given  to  them  by  the  sons-in-law  of  M.  Currie  for  the  payment  of  said  sum; 
the  sons-in-law  gave  their  bonds  accordingly;'  thereupon,  Mrs.  Currie  execu- 
ted a  deed  in  which,  after  reserving  to  herself  a  fife  estate  in  the  property  she 
then  bald,  "she  threw  it  into  the  bands  of  her  sons-in-law"  to  meet  the  Award  at 
her  death,  and  distribute  the  balance  amongst  her  children:  Held,  that  this  deed 
vested  a  remainder  in  the  sbns-in  law  in  trust  to  indemnify  themselves  against 
Toss  by  their  suretyship  and  in  trust  for  distribution,  and  was  therefore  ir- 

•WOeBRMO*  . 

Mary  Currie,  in  the  year  1315,  then  a  resident  of  the 
State  of  North  Carolina,  a.  widow,  of  advanced  aged,  had 
one  son,  Wilson  Cprrie,  and  three  daughters,  who  had  inter- 
married witji  W.  Mitchell,  John  Love  and  James  ILJ3ow- 
nwuH  she  had  also  six  step-children.  She  transferred  to  her 
children  at  this  date,  by  bill  of  sale,,  the  greater  portion  of  her 
property*  This  produced  some  dissatisfaction  on  the  part 
of  her  step-children,  and  a  controversy, arose  between  the 
step-children  and  children.  The  portions  conveyed  to  her 
children  amounted  to  about  the  sum  of  one  thousand  two 
hundred  dollars  tp  each,  reserving  to  herself  two  negro 
girls,  Millaand  Flora,  atyd  some  article?  of  .personal  proper- 
ty of  snjaJl  value.  The  matters  in  dispute  were  referred 
to  arbitrators,  who  awarded  that  the  sum  of  six  hundred 
dollars  should  be  paid  to  the  six  stepchildren  at  the  death 
of  Mrs.  Currie,  and  that  security  should  be  given  .for  the  ul- 
timate payment  of  this  sura.  Accordingly,  Mitchell,  Bow- 
man and  Love  gave  their  obligations  for  the  payment  of  the 
said  sum  of  six  hundred  dollars  at  the  death  of  Mrs.  Cur- 
rie. Mrs.  Currie  then  executed  the  instrument  which  is 
fully  set  forth  in  the  opinion  of  the  court,  affirming  the  pre- 
vious gifts  to  her  children,  reserving  to  herself  Milla  and 
Flora  during  her  natural  life,  and  the  balance  of  her  proper- 
ty not  transferred;  and  with  a  view  to  meet  "the  award 
of  the  arbitrators,"  declaring  that  she  "threw  into  the  hands 
of"  Bowman,  Mitchell  and  Love,  the  negroes  and  property 
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reserved,  who  were  "requested"  to  discbarge  the  debt  olFJ^inriLLk; 
six  hundred  dollars  to  the  stepchildren  at  her  death,  and 
to  distribute  the  balance^  if  any,  equally  amongst  her  chil- 
dren. Shortly  after  the  execution  of  this  instrument  she 
removed,  with  her  son-in-law  MitcheUv  to  Rutherford  coun- 
ty, State  of  Tennessee,  and  continued  to  reside  with  him 
till  the  year  1817,  when  she  left  the  residence  of  Mitchell 
and  went  to  the  house  of  her  son,  Wilson,  in  the  county  of 
Maury.  Prevailed  upon,  as  she  subsequently  stated,  by  the 
importunities  of  Wilson  Currie,  she  executed,  on  the  18th 
day  of  October,  1818,  the  following  deed: 

"This  indenture,  made  this  18th  day  of  October,  1817, 
between  Mary  Currie*  of  the  Start  Of  Tennessee  and  county 
of  Maury,  of  the  one  part,  and  Wilsoii  Currie  of  the  other} 
witnesseth:  that  in  consideration  of  the  friendship,  good  will 
and  affection  which  1  bear  to  my  son,  I  do  give,  and  by  these 
presents  do  covenant,  convey  and  confirm  to  said  Wilson 
Currie  all  of  the  surplus  of  the*  property  yet.  rariaining  hi 
my  hands,  including  two  negro  girls,  Milla  and  Flora,  togeth- 
er with  the  money  and  other  articles,  after  paying  the  sum 
of  six  hundred  dollars  at  my  death,  which  monies  are  due 
to  my  step-children  at  that  time,  which  overplus  at  the"  afore- 
said time  I  do  wArrani  and  defend  to  the  said  Wilson  Cur- 
rie against  any  lawful  claim  or  claims  by,  through  or  under 
me,  or  title  derived  from  me  or  my  heirs.  In  testiihony 
whereof  I  have  set  my  baud  and  sea], 

Mahy  Cuuis,  [fc.  &]'* 

This,  deed  was  duly  proven  and  registered  in  the  county 
bif-Mdury.  Mrs.  Currie  returned  to  Rutherford;  In  the 
year  1826  Wilson  Currie  executed  a  deed  to  William  A. 
Johnson,  reciting  the  deed  executed  to  him  by  his  mother  in 
18J8,  by  which  he  conveyed  his  interest,  devised  by  virtue 
of  it,  to  said  Johnson,  and  acknowledging  the  receipt  of  five 
hundred  and  fifty  dollars  therefor.  William  A.  Johnson 
sold  his  interest  for  a  valuable  consideration  to  Milton  John- 
Son,  Alexander  Johnson  and  David  Whitaker,  for  whose  use 
this  suit  was  instituted.  In  the  spring  of  1835  Mrs.  Cur- 
rie died  at  the  residence  of  Mitchell,  in  Rutherford,  haviog 
with  her  all  the  property  embraced  in  the  deed  of  1818  to 


Mitchell. 
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Nashville,  Wilson  Currie.    S.  W.  Hodge  and  Anderson  Mitchell  applied 

. —  to  the  county  court  of  Rutherford  county  for  letters  of  ad- 

vni0B  ministration,  which  were  granted.  The  personal  property, 
excluding  the  slaves,  not  being  sufficient  to  discharge  the 
debt  of  six  hundred  dollars  and  other  debts,  the  adminis- 
trators presented  their  petition  praying  the  sale  of  the 
slaves  to  pay  the  debts,  and  also  as  being  necessary  to  effect 
a  distribution  among  those  entitled.  The  slaves,  Milla  and 
Flora  and  two  children  of  Milla,  and  other  personal  proper- 
ty, were  accordingly  sold  under  an  order  of  the  county  court 
of  Rutherford,  and  produced  the  sum  of  two  thousand  one 
hundred  and  seventy-two  dollars  and  eighty-eight  cents. 

Upon  this  state  of  facts,  W.  Johnson,  "for  the  use  and  at 
the  proper  costs"  of  M.  Johnson,  D.  Whitaker  and  A.  John- 
son, filed  his  bill  in  the  chancery  court  at  Columbia,  Maury 
cbunty,  on  the  17th  day  of  June,  1836,  against  Hodge  and 
A.  Mitchell,  administrators  of  Mary  Currie,  deceased,  against 
VV.  Mitchell,  Bowman,  Love  and  Wilson  Currie,  praying 
that  all  the  interest  of  Wilson  under  the  deed  of  1818,  upon 
settlement  of  the  accounts  of  the  estate  and  the  payment 
of  the  six  hundred  dollars  due  the  step-children,  might  be 
decreed  to  M.  Johnson,  A.  Johnson  and  Whitaker. 

Mitchell,  Bowman  and  Love  answered  and  held  up  the 
deed  of  1815  as  transferring  the  property  to  them  in  trust 
to  pay  the  six  hundred  dollars  due  the  step-children,  and  to 
distribute  the  balance  amongst  the  heirs  at  law  of  Mrs. 
Currie  at  her  death,  and  insisted  that  nothing  was  conveyed 
by  the  deed  made  in  1816  to  Wilson  Currie.  The  admin- 
istrators  answered  and  declared  a  readiness  to  pay  over  un- 
der the  decree  of  the  court  to  those  entitled. 

Wilson  filed  his  cross  bill,  alleging  that  the  deed  to  Wil- 
liam Johnson  was  obtained  by  gross  fraud  and  misrepresenta- 
tion, and  praying  that  it  might  be  cancelled.  This  cross  bill 
was  answered  and  denied. 

The  cause  came  on  to  be  heard  at  the  September  term, 
1839,  before  chancellor  Bramlett,  sitting  at  Columbia,  who, 
being  of  the  opinion  that  the  deed  of  the  18th  of  October, 
1818,  was  testamentary  in  its  character,  ordered,  adjudged 
and  decreed  the  said  deed  to  be  presented  to  the  county 
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court  of  Rutherford  for  probate  as  a  testamentary  paper,  Nashvillsv 

t         ..«•  i   ^         ;    \l    number,  183Si 

and  that  the  testimony  taken  in  this  court  relating  to  the  - 
execution  of  said  paper,  together  with  such  other  proof  as 
might  be  adduced,  should  b*heard;  and  that  the  clerk  of 
said  county  court  should  certify  the  same,  when  proven* 
to  the  chancery  court;  and  being  of  the  opinion  that  Wil- 
son Currie  was  not  entitled  to  the  relief  sought,  dismissed 
his  cross  hill,  and  ordered  that  the  administrators  account, 
Ac.  &c*  and  that  the  clerk  and  master  report,  &c.  &c 
From  this  decree  the  defendants  appealed  to  the  supreme 
ceurt. 

Pillow,  for  complainants. 

Meigs  and  Ready,  for  defendants.     - 

"Reese,  J.  delivered  the  opinion  of  the  court. 

It  appears  from  the  proofs  in  this  cause  that  in  1815,  Man 
ry  Currie,  then  of  North  Carolina,  a  widow,  of  advanced 
age,  having  four  children,  orie  son  and  three  married  daugh- 
ters, transferred  to  them  by  bill  of  sale  the  greater  portion 
of  her  property,  amounting  in  value  to  about  the  sum  of  one 
thous  and  two  hundred  dollars  each.    The  property  not  so 
transferred  consisted  of  two  negro  women.    It  seems  t 
in  consequence  of  these  transactions  a  controversy 
between  her  and  her  children  on  the  one  side,  and  her 
children,  six  in  number,  on  the  other,  to  adjust  which, 
erence  to  arbitrators  took  place,  who  awarded  that 
the  un transferred  property  the  stepchildren  should  be 
at  the  death  of  the  widow,  tho  sum  of  six  hundred  dolia 
and  that  for  the  ultimate  payment  of  that  sum  security 
should  be  given  presently;  and  accordingly  Mitchell,  Bow- 
man and  Love,  the  three  sons-in-law  ot  Mary  Currie,  gave 
their  obligations  for  the  payment  at  her  death  of  the  said 
sum  of  money.    Whereupon  the  said  Mary  Currie  executed 
the  following  very  inartificial  instrument,  to  wit: 

"Know  all  men  by  these  presents,  that  I,  Mary  Currie, 
of  the  county  of  Person  and  State  of  North  Carolina,  out 
of  my  good  pleasure,  and  for  reasons  not  necessary  here  ta 
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Nashville,  mention,  have  thought  proper  to  state,  sanction  and  sub- 
P*cem    'scribe  the  following  particulars:  In  the  first  place,  it  is  my 
i<akr^°u     good  pleasure  to  retain  in  my  own  hands,  and  to  my  proper 
and  oitfy  use,  the  property  not  otherwise  given  in  bills  of 
sale  to  my  children;  that  the  thing  may  be  better  under- 
stood, the  following  pieces  of  property  I  claim  a  free  and 
unrestrained  use  of  during  my  natural  life,  to  wit,  Milla,  Flo- 
ra, the  proceeds~of  any  sales  that  h$ve  be$n  or  that  may  be 
made,  either  public  or  private:  no  person  shall  have  a  right  . 
or  claim  to  act  or  transact  my  bu^n^sa  as  relating  to  the 
above  particulars,  without  my  consent  or  approbation.    Se- 
condly, in  order  to  meet  the  award  of  the  arbitrators  who 
satin  Caswell  county,  October,  1815,  composed  "of  said  Van- 
hook,  Daniel  Mitchell  and  Gab.  Lea,  as  that  award  respects 
me,  my  step-children  and  my  own  children,  I  agree  to  throw 
the  above  pieces  of  property  into  the  hands  of  my  sons-in- 
law,  James  H.  Bowman,  William  Mitchell  and  John  Love, 
who  are  requested  to  discharge  the  above  debt  immediately 
ffiff.  i$y  d^ath,  and  the  balance,  if  any,  to  distribute  equal - 
jjjy  among  my  own  children.    No  part  of  the  above  proper- 
ty shall  be  applied  otherwise  than  to  the  wants  and  support 
of  the  said  Mary  Currie  while  she  lives,  and  after  death  to 
^e  faithfully  and  immediately  applied  to  discharge  the  amount 
of  the  above  award.    In  testimony  of  my  approbation  to 
the  above  instcuqwnt,  I  have  set  my  hand  and  seal  the  day 
and  date  above  written.  her 

Test*  Joseph  Tayior,  Mary  X  Currir,  [Seal.] 

Sam'i*  McMaury.  mark. 

'\N.  B.  All  my  property  in  my  hands  not  immediately  in 
use  I  agree  to  confer  with  and  to  be  party  with  my  securi- 
ties in  managing  to  the  best  advantage  for  the  benefit  of 
all;  and  for  the  satisfaction  of  my  children  I  promise  to  con- 
suit,  ai*d  by  and  with  the  consent  of  those  concerned  as 
my  securities,  only  to  execute  my  more  material  affairs." 
^Signed  and  witnessed  as  above.] 

x  jfs^  by  a  subsequent  instrument,  Mary  Currie  gave  the 
above  mentioned  property  to  her  son,  subject  to  the  pay- 
ment of  the  award,  the  question  arises  upon  the  first  instru- 
f^at  above  set  forth,  whether  it  be  testamentary  and  there- 


OP  THE  STATB  OP   TBBUflBSKB.  ITS 

fore  revocable,  or  whether  it  constitute?  an  effectual  and  Nashville, 

valid  transfer  and  disposition  of  the  property  mentioned. : 

In  substance  the  instrument  is,  "Know  all  men  by  these  °  ▼  P 
presents,  that  I,  Mary  Currie,  agree  to  throw  into  the  hands 
of  my  sons-in-law  and  sureties  two  negro  women  and  other 
pieces  of  property,  out  of  which,  immediately  on  my  death, 
they  shall  faithfully  pay  a  debt  due  by  award  to  my  six  step- 
children, and  for  which  they  are  sureties,  and  the  balance  of 
the  proceeds  of  said  property  they  shall  equally  divide  among 
my  own  children;  but  I  reserve  to  myself  the  use  and  en- 
joyment of  the  said  property  for  my  support  during  my 
natural  life,  agreeing,  however,  to  consult  with  and  act  by 
the  advice  of  my  said  sureties  in  all  material  affairs  touch- 
ing the  same;*'  or  more  briefly  still,  "I  hereby  throw  into 
the  hands  of  my  sons-in-law  and  sureties  two  negro  wo- 
men and  other  property,  (they  permitting  me  the  use  and 
enjoyment  of  the  same  during  life,)  at  my  death,  to  in- 
demnify themselves  as  my  sureties,  by  paying  the  debt  then 
due  to  my  step-children  by  an  award,  and  to  divide  the  bal- 
ance among  my  children,  nainely,  their  wives  and  my  son." 
The  above  is  a  transaction  inter  vivos,  and  the  legal  effect 
of  it  is  to  reserve  a  life  estate  to  the  grantor,  and  to  vest  a 
remainder  in  the  sons-in-law  in  trust,  to  indemnify  them- 
selves as  sureties  for  the  award  by  paying  the  same,  and  in 
trust  to  pay  the  balance  to  their  wives  and  brother-in-law, 
the  children  of  the  grantor.  That  a  life  estate  may  be  re- 
served and  a  good  remainder  thus  created  in  slaves,  is  de- 
termined upon  full  consideration  and  deliberate  argument  in 
the  case  of  Gains  and  wife  vs.  Marley,  2  Yer.  Rep.  583. 
That  the  words  "throw  into  the  hands  of  my  sons-in-law," 
with  tiie  words  which  follow  them,  however  unusual  and  in- 
artificial, want  (he  force  and  efficacy  of  the  words  give  or 
transfer,  &c,  it  would  be  difficult  to  maintain.  They  cre- 
ate a  present  interest  in  the  remainder.  The  instrument  ui 
question  is  more  than  a  mere  deed  of  gift.  It  is  based  up- 
on a  valuable  consideration,  the  debt  to  the  step-children 
and  the  liability  of  the  sons-in-law;  its  object  is  .to  pay  the 
former,  and  to  indemnify  the  latter;  and  as  to  the  surplus, 
it  b  a  donation  in  trust  for  all  the  children  of  the  grantor. 
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Nashville,  To   hold  it  testamentary  and  revocable  would  defeat  the 

10^^ 1  whole  intention  of  the  arrangement  and  the  entire  scope  of 

^J"*  the  instrument.  It  would  be  to  permit  Mary  Currie  to 
^y1**'  wrest  from  the  hands  of  her  sons-in-law  and  sureties  the  prop- 
erty  thus  thrown  by  her  into  them,  so  as  to  leave  the  step- 
children without  the  payment  of  their  debt,  her  sons-in-law 
and  sureties  without  their  indemnity,  and  the  children 
without  the  surplus  of  the  remainder.  This  view,  as  to 
the  construction  and  legal  effect  of  the  instrument,  is  de* 
cisiveof  the  whole  case,  and  renders  it  unnecessary  to  dis- 
cuss any  other  questions  which  are  presented  by  the  record. 
The  bill  will  be  dismissed  as  well  as  the  cross  bill,  and  the 
complainants  will  severally  pay  their  own  costs.  The  costs 
of  the  defendants  in  the  original  bill  will  be  paid  by  the  ad- 
ministrator out  of  the  funds  in  his  hands. 


Drake  vs.  Bayliss,  et  ux. 

Isaac  Shelby  died .  having  made  his  will  and  appointed  John  Shelby  his  ex- 
ecutor; John  Shelby  died,  and  appointed  A.  M.  Shelby  his  executor:  Held, 
that  A.  M.  Shelby  was  the  executor  of  the  first  testator;  yet  a  failure  to  give 
bond  and  qualify  as  executor  of  first  estate,  in  pursuance  of  the  provisions  of 
the  act  of  1813,  ch.  119,  sec.  3,  was  a  renunciation  of  the  executorship. 

Where  a  testator  appointed  A  bis  executor  and  the  testamentary  guar- 
dian of  his  children,  with  power  to  sell  property  for  payment  of  debts,  to  give 
property  to  the  legatees  as  they  should  marry  or  come  to  full  age,  and  to  keep 
the  balance  of  the  property  together  and  cultivate  the  farm  for  the  support  of 
the  widow  and  children  till  the  youngest  come  of  age:  Held,  that  after  the 
payment  of  the  debts  of  testator,  the  payment  of  some  legacies  and  the  pla- 
cing the  property  on  the  farm,  A  held  the  property  as  testamentary  guardian 
and  not  as  executor. 

Isaac  Shelby  died  in  1813,  having  made  his  last  will  in 
August,  1812,  in  the  following  words,  to  wit:  «'It  is  my  will 
that  my  executor  keep  all  of  my  property  of  every  descrip- 
tion together  on  my  plantation  for  the  support  of  my  wife 
and  children,  except  such  as  he  may  deem  sufficient  to  pay 
my  just  debts  and  funeral  expenses;  and  it  is  my  will  that  my 
executor  divide  my  property  as  near  equally  as  can  be  done, 
between  my  wife  and  my  ten  children,  Henry,  John,Priscilla, 
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Evan,  Letitia,  Jenkin  W.,  Polly,  Sally,  Tennessee  and  Alfred,  £££%"* 

at  the  time  my  youngest  children  come  of  age;  although — - 

I  wish  him  to  divide  to  my  respective  children,  as  they  may  ™* 
marry  or  come  of  full  age,  at  his  discretion,  reserving  a  suffi-  ■•'u»' 
ciency  for  the  support  and  education  of  my  youngest  ones 
and  wife,  as  be  shall  think  most  advisable  from  time  to  time, 
as  such  events  of  that  kind  may  happen.  It  is  further  my 
will,  that  my  executor,  at  the  time  my  youngest  child  comes 
of  age,  divide  my  lands  or  sell  them,  so  that  they  can  be 
equally  divided  amongst  them  all.  It  is  my  will  that  my 
brother,  John  Shelby,  be  guardian  for  all  my  children  until 
they  come  of  full  age,  and  he  is  hereby  appointed  sole  exe- 
cutor of  this  my  last  will,"  &c. 

This  will  was  duly  proven  in  the  county  court  of  Mont* 
gomery,  in  which  county  the  decedent  resided  at  the  time  of 
his  death,  and  John  Shelby  gave  bond  for  the  faithful  per- 
formance of  his  duties  as  executor,  and  qualified  according  to 
lawr  John  Shelby  took  the  property  into  his  possession,  paid 
the  debts,  as  far  as  appears  on  this  record,  and  properly  man- 
aged the  estate  in  all  things;  he  placed  the  slaves  on  the 
farm  on  which  the  deceased  resided  and  cultivated  it;  he 
delivered  to  Henry  Shelby,  one  of  the  oldest  children,  two 
slaves,  as  a  portion  of  the  property  coming  to  him  from  his' 
deceased  father's  estate.  In  this  condition  of  things,  in  the 
year  ISIS,  John  Shelby,  the  executor,  died,  having  previously 
made  his  last  will  and  testament,  appointing  Alfred  M.  Shel- 
by and  others,  his  executors.  A.  M.  Shelby  gave  bond  and 
qualified  as  executor  according  to  law.  The  others  did  hot 
give  bond,  or  in  any  manner  take  upon  themselves  the  office 
of  executor.  The  will  of  John  Shelby  made  no  mention  of 
the  estate  of,  Isaac  Shelby,  deceased,  or  the  executorship 
of  that  estate*  It  does  not  appear  that  Alirted  M.  Shelby 
ever  took  upon  himself  the  execution  of  any  of  the  trusts 
of  the  will  of  Isaac-Shelby,  deceased,  or  in  any  manner  as-  > 
snmed  the  management  or  control  of  the  property  of  said 
Isaac. 

In  the  month  of  February,  1821,  the  widow  of  Isaac  Shel- 
by, deceased,  and  John  Shelby,  the  son  of  said  Isaac,  sold 
the  negro  boy,  Carter,  the  subject  of  this  suit,  for  a  full  and 
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Nashville,  fair  consideration,  to  Hugh  M'Clure,  and  the  boy  come  by 

_  J*.  JL_"  purchase  to  the  hands  of  W.  H.  Drane  about  the  year  1830* 

™*  Mary  Shelby,  one  of  the  daughters  of  Isaac  Shelby,  was 

**7ital'     about  eight  years  of  age  at  the  time  of  her  father's  death, 

and  intermarried  with  Joel  Bayliss  in  the  year  1823;    In  the 

year  1836,  Joel  Bayliss  and  his  wife  applied  to  the  county 

court  of  Montgomery  county  for  letters  of  administration, 

de  bonis  non,  upon  the  estate  of  Isaac  Shelby,  deceased,  witb 

the  will  annexed,  which  were  granted  by  an  order  to  the 

following  effect: 

"It  appearing  to  the  satisfaction  of  the  court  that  Isaac 
Shelby,  deceased,  died  with  a  will,  and  had  appointed  John 
Shelby  his  executor,  who  died  without  administering  or  set- 
tling said  estate,  and  that  twenty  years  have  not  passed  since 
the  death  of  said  Isaac  Shelby;  and  it  also  appearing  that 
Mary  Bayliss  is  a  child  and  distributee  of  said  Isaac  Shelby, 
and  was  an  infant  at  the  time  of  her  father's  death;  on  mo- 
tion, it  is  therefore  ordered  by  the  court,  that  Joel  Bayliss  and 
his  wife,  Mary  Bayliss,  be  appointed  administrator  and  ad- 
ministratrix of  her  deceased  father's  estate,  with  the  will  an- 
nexed, and  that  they  enter  into  bond  and  security  sattsfao 
toxy  to  the  court,  and  qualify  according  to  law." 

Joel  Bayliss  and  wife,  Mary,  as  administrator  and  admin* 
istratrix,  instituted  an  action  of  detinue  in  the  circuit  court 
of  Montgomery  county  on  the  10th  day  of  April,  1837, 
against  Walter  H.  Drane,  for  the  purpose  of  recovering  the 
slave  Carter,  sold  to  M'Clure  in  February,  1821. 

The  defendant  pleaded;  1.  Nan  detinet.  Upon  this  plea 
issiie  was  taken. 

2.  That  the  supposed  cfeuse  of  action  did  not  accrue  at  anjr 
time  within  three  years  next  before  the  bringing  of  this  suit 
To  this  plea  there  was  a  general  replication  and  issue. 

JL  That  said  Isaac  Shelby,  upon  whose  estate  the  said  plain* 
tiffs  claim  to  be  administrator  and  administratrix,  departed 
this  life  in  1813,  and  that  said  plaintiff  did  not  administer  up- 
on the  estate  of  said  Isaac  till  the  year  1835,  more  than  twen- 
ty^one  years  after  the  death  of  said  Isaac,  and  more  than 
three  years  after  the  passage  of  the  act  of  1831  limiting  th4 
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time  for  the  grant  of  letters  of  administration  on  decedent's  Nashville, 

°  DocMBtar.  1839. 

estate.  

4.  That  the  plaintiffs  are  not  the  administrator  and  admin-  ▼ 
istratrix  of  the  said  Isaac,  deceased,  with  the  will  annexed;  Ba71 
issue  was  joined  on  this  plea. 

5.  That  plaintiffs'  supposed  cause  of  action  did  not  accrue 
at  any  time  within  three  years  next  after  the  termination 
of  the  twenty  years  given  by  the  legislature  in  1831,  ch.  24, 
limiting  the  time  within  which  administration  may  be  grant- 
ed upon  the  estate  of  deceased  persons. 

6.  That  said,  plaintiffs'  supposed  cause  of  action  did  not 
accrue  at  any  time  within  three  years  next  after  the  termi- 
nation of  the  twenty  years  allowed  by  the  legislature  in  1831 , 
ch.  24,  limiting  the  time  within  which  administration  may  be 
granted  on  the  estate  of  deceased  persons,  and  the  passage 
of  the  act  of  assembly  of  this  State  in  1835,  ch.  86,  making 
it  lawful  for  administration  to  be  granted  at  any  time  within 
thirty  years  from  the  death  of  the  testator  or  intestate  to 
any  person  entitled  to  a  distribution  of  the  estate  of  said 
testator  or  intestate,  who  were  infants  or  femes  covert  at  the 
time  of  the  death  of  the  testator  or  intestate. 

To  the  third,  fifth  and  sixth  pleas  of  the  defendant  th,e 
plaintiffs  filed  a  special  replication,  in  which  they  averred 
"that  plaintiffs  were  intermarried  before  the  passage  of  the 
act  of  1831,  ch.  24,  sec.  Q;  that  they  are  yet  man  and  wife, 
and  that  said  Mary,  alias  Polly  Bayliss,  is  the  daughter  of 
said  Isaac  Shelby,  deceased,  and  one  of  his  next  of  kin  and 
legatees  and  distributees,  and  that  she  was  an  infant  at  the 
death  of  her  said  father,  and  that  her  father,  Isaac,  made  and 
published  his  last  will  And  testament,  in  which  he  appointed 
John  Shelby  his  executor,  who  qualified  and  acted  as  such 
till  his  death  in  1818." 

The  defendant  demurred  to  this  replication,  and  the  plain- 
tiffs joinpd  in  demurrer. 

The  cause  was  continued  till  the  May  term,  1838,  at  which 
time  the  honorable  James  Rucks,  the  presiding  judge,  over- 
ruled the  demurrer  to  the  plaintiffs'  replication,  and  render- 
ed judgment  upon  the  issues  of  l^w  in  favor  of  the  plaintiffs. 
The  issues  of  fact  were  then  submitted  to  a  jury  of  Mont-. 

23 
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Nashville,  gomery  county  upon  the  above  stated  facts.    The  court 

— ^-l! '■  charged  the  jury  that  if  they  found  that  the  negro,  Carter, 

™e       belonged  to  Isaac  Shelby,  deceased,  at  the  time  of  his  death, 

PtylWB'  and  was  not  sold  or  disposed  of  by  his  executor,  but  was  left 
on,  the  farm  of  said  Isaac  at  the  death  of  his  executor,  John 
Shelby,  said  slave  belonged  to  the  estate  of  said  Isaac, 
and  that  his  widow  and  son  had  no.  right  to  sqII  him  to  said 
Hugh  M'Clure,  that  said  sale  was  void, and  that  Drane  would 
deriyo  no  title  to  the  said,  negro  by  the  purchase  of  Hugh 

v  *  M'Clure,  but  that  the  title  to  said  slave  was  vested  in  the 
plaintiffs  as  administrator  and  administratrix  of  John  Shelby, 
deceased,  upon  the  grant  of  letters  of  administration,  vith 
the  will  annexed,  of  Isaa,c  Shelby,  deceased,  to  them  by  the 
county  court  of  Montgomery  county,  in  June,  1836.  The 
court  also  charged  the  jury  that  the  statute  of  limitations  did 
not  commence  running  in  favor  of  the  defendant,  or  those 
under  whom  he  claimed,  until  the  appointment  of  the  plain- 
tiffs as  administrator  and  administratrix,  as  aforesaid,  in  June, 
1836;  that  the  appointment  of  Alfred  M.  Shelby,  in  the  last 
will  and  testament  of  John  Shelby,  deceased,  as  executor,  his 
suing  out  letters  testamentary  upon  the  estate  of  John  Shel- 
by, deceased,  his  giving  bond  and  taking  oath  according  to 
law  to  execute  the  will  of  the  said  John  Shelby,  deceased, 
did  not  constitute  him  executor  of  the  last  will  and  testa- 
ment of  Isaac  Shelby,  deceased,  nor  authorize  him  to  sue  for 
the  recovery  of  said  slave,  Carter.  The  court  further  charged 
the  jury  that  the  grant  of  letters  of  administration  to  the 
plaintiffs,  with  the  will  annexed,  of  Isaac  Shelby,  deceased, 
was  legal  and  valid,  and  authorize^  them  to*  sue  as  such. 
The  court  further  charged  the  jury  that  the  plain  tiffs'  action 
was  not  barred  by  the  statute  of  1831,  ch.  24,  sec  3. 

Upon  this  charge  the  jury  returned  a  verdict  on  the  issues 
of  fact  in  favor  of  the  plaintiffs  for  the  value  of  the  slave, 
six  hundred  dollars,  and  the  hire  of  him  whilst  in  Drane's  pos- 
sessi6n,  from  I83C  till  the  commencement  of  suit,  two  hun- 
dred dollars.  A  motion  vfras  made  to  set  aside -this  verdict, 
but  was  overruled,  and  judgment  rendered  in  conformity  with 
the  verdict,  from  which  the  defendant  appealed  in  error  to 
this  court. 


OF  THE  STATE  OF  TENNESSEE.  179 

Boyd,  for  plaintiff  in  error.    We  contend  that  upon  the  Nashvuju^ 

death  of  John,  the  sole  executor  of  Isaac  Shelby,  deceased, ■ ' 

bk  executor,  Alfred  M.  Shelby,  upon  bis  qualification  as  *"* 
such,  became  ipso  facto  the  representative  of  Isaac  Shelby,  v**1*- 
the  first  testator.  1  Will,  on  Ex'rs.  132:  Com.  Dig.  4,  tit. 
Administration,  G:  J  Salk.  308.  The  executor  of  an  execu- 
tor may  execute  the  will  of  the  first  testator  or  not,  as  he 
pleases,  although  he  prove  the  will  and  qualify  as  the  execu- 
tor of  his  own  immediate  testator.  1  Will,  on  Ex'rs.  148* 
Having  a  right  to  execute  the  first  will,  he  must  be  cited 
to  appear,  or  he  must  refuse  to  qualify,  before  the  court 
can  grant  letters  of  administration  de  bonis  rum  to  another. 
1  Wil.  on  Ex.  289.  If  no.bond  was  given  by  Alfred  M.  Shel- 
by binding  him  to  administer  the  estate  of  Isaac  Shelby,  de- 
ceased, that  of  itself  would  not  make  his  letters  testamen- 
tary void,  but  the  grant  being  sufficiently  broad  to  give  thd 
authority  to  act,  that  authority  would  continue  till  he  was 
duly  cited  and  required  to  give  bond  in  strict  conforitoity  with 
the  statutes.  1  Dev.  and  Bat.  27.  If  the  property  under 
the  will  of  Isaac  Shelby  would  be  transmitted  to  another  by 
virtue  of  any  administration  upon  his  estate  granted  after 
the  death  of  the  first  executor,  then  would  Alfred  Shelby 
have  been  entitled;  and  he  not  having  commenced  suit  with- 
in three  years  after  the  plaintiff  in  error  took  possession  his 
remedy  is  barred  by  the  statute  of  limitations.  The  act  of 
1823,  ch.  119,  sec  3,  requiring  executors  to  give  bond  before 
they  shall  presume  to  enter  upon  the  administration  of  any 
estate,  refers  to  an  original  grant  of  letters  testamentary, 
and  when  John  Shelby,  first,  and  his  executor  afterwards, 
gave  bond,  it  was  a  substantial  compliance  with  the  terms 
of  the  act  When  John  Shelby  collected  the  debts  due  to, 
and  paid  those  due  from  the  estate  of  Isaac  Shelby,  and  then 
placed  the  property  on  the  farm  for  the  support  and  educa- 
tion of  the  children,  he  had  fully  administered  the  estate  and 
assented  to  the  legacies,  and  upon  his  death  there  was  no- 
thing to  go  into  the  hands  of  an  administrator  de  bonis  non. 
Williams,  844  to  848/  If  an  executor  die  after  the  payment 
of  debts,  his  assent  to  the  legacies  will  be  presumed.     1  Rop. 
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* 


Nashville,  gomery  county  upon  the  above  stated  facts.    The  court 

• — - — * '  charged  the  jury  that  if  they  found  that  the  negro,  Carter, 

yDe       belonged  to  Isaac  Shelby,  deceased,  at  the  time  of  his  death, 
Bayiws.      ^j  wag  nol  SQ^  or  disposed  0f  by  hig  executor,  but  was  left 

on,  the  farm  of  said  Isaac  at  the  death  of  his  executor,  John 
Shelby,  said  slave  belonged  to  the  estate  of  said  Isaac, 
and  that  his  widow  and  son  had  no.  right  to  sell  him  to  said 
Hugh  M'Clure,  that  said  sale  was  void, and  that  Drane  would 
deriyo  no  title  to  the  said,  negro  by  the  purchase  of  Hugh 
v  *  M'Clure,  but  that  the  title  to  said  slave  was  vested  in  the 
plaintiffs  as  administrator  and  administratrix  of  John  Shelby, 
deceased,  upon  the  grant  of  letters  of  administration,  \yith 
the  will  annexed,  of  Isaa,c  Shelby,  deceased,  to  them  by  the 
county  court  of  Montgomery  county,  in  June,  1836.  The 
court  also  charged  the  jury  that  the  statute  of  limitations  did 
not  commence  running  in  favor  of  the  defendant,  or  those 
under  whom  he  claimed,  until  the  appointment  of  the  plain- 
tiffs as  administrator  and  administratrix,  as  aforesaid,  in  June, 
1836;  that  the  appointment  of  Alfred  M.  Shelby,  in  the  last 
will  and  testament  of  John  Shelby,  deceased,  as  executor,  his 
awing  out  letters  testamentary  upon  the  estate  of  John  Shel- 
by, deceased,  his  giving  bond  and  taking  oath  according  to 
law  to  execute  the  will  of  the  said  John  Shelby,  deceased, 
did  not  constitute  him  executor  of  the  last  will  and  testa- 
ment of  Isaac  Shelby,  deceased,  nor  authorize  him  to  sue  for 
the  recovery  of  said  slave,  Carter.  The  court  further  charged 
the  jury  that  the  grant  of  letters  of  administration  to  the 
plaintiffs,  with  the  will  annexed,  of  Isaac  Shelby,  deceased, 
was  legal  and  valid,  and  authorize^  them  to*  sue  as  such. 
The  court  further  charged  theory  that  the  plaintiffs'  action 
was  not  barred  by  the  statute  of  1831,  ch.  24,  sec.  3. 

Upon  this  charge  the  jury  returned  a  verdict  on  the  issue? 
of  fact  in  favor  of  the  plaintiffs  for  the  value  of  the  slave, 
six  hundred  dollars, and  the  hire  of  him  whilst  in  Draiie's  pos- 
sessi6n,  from  I83C  till  the  commencement  of  suit,  two  hun- 
dred dollars.  A  motion  was  made  to  set  aside*  this  verdict, 
but  was  overruled,  and  judgment  rendered  in  conformity  with 
the  verdict,  from  which  the  defendant  appealed  in  error  to 
this  court. 


OF  THE  STATE  OF  TENNESSEE.  179 

Boyd,  (or  plaintiff  in  error.    We  contend  that  upon  the  £*snyuj**' 

death  of  John,  the  sole  executor  of  tsaac  Shelby ,  deceased, ■ 

his  executor,  Alfred  M.  Shelby,  upon  his  qualification  as  *  e 
such,  became  ipso  facto  the  representative  of  Isaac  Shelby,  ■■J""- 
the  first  testator.  1  Will,  on  Ex'rs.  132:  Com.  Dig.  4,  tit 
Administration,  G:  I  Salk.  308.  The  executor  of  an  execu- 
tor may  execute  the  will  of  the  first  testator  or  not,  as  he 
pleases,  although  he  prove  the  will  and  qualify  as  the  execu- 
tor of  his  own  immediate  testator.  1  Will,  on  Ex'rs.  148* 
Having  a  right  to  execute  the  first  will,  he  must  be  cited 
to  appear,  or  he  must  refuse  to  qualify,  before  the  court 
can  grant  letters  of  administration  de  bonis  non  to  another. 
1  Wil.  on  Exw  289.  If  nobond  was  given  by  Alfred  M.  Shel- 
by binding  him  to  administer  the  estate  of  Isaac  Shelby,  de- 
ceased, that  of  itself  would  not  make  his  letters  testamen- 
tary void,  but  the  grant  being  sufficiently  broad  to  give  the 
authority  to  act,  that  authority  would  continue  till  he  was 
duly  cited  and  required  to  give  bond  in  strict  conformity  with 
the  statutes.  1  Dev.  and  Bat.  27.  If  the  property  under 
the  will  of  Isaac  Shelby  would  be  transmitted  to  another  by 
virtue  of  any  administration  upon  his  estate  granted  after 
the  death  of  the  first  executor,  then  would  Alfred  Shelby 
have  been  entitled;  and  he  not  having  commenced  suit  with- 
in three  years  after  the  plaintiff  in  error  took  possession  his 
remedy  is  barred  by  the  statute  of  limitations.  The  act  of 
1823,  ch.  119,  sec  3,  requiring  executors  to  give  bond  before 
they  shall  presume  to  enter  upon  the  administration  of  any 
estate,  refers  to  an  original  grant  of  letters  testamentary, 
and  when  John  Shelby,  first,  and  his  executor  afterwards, 
gave  bond,  it  was  a  substantial  compliance  with  the  terms 
of  the  act  When  John  Shelby  collected  the  debts  due  to, 
and  paid  those  due  from  the  estate  of  Isaac  Shelby,  and  then 
placed  the  property  on  the  farm  for  the  support  and  educa- 
tion of  the  children,  he  had  fully  administered  the  estate  and 
assented  to  the  legacies,  and  upon  his  death  there  was  no- 
thing to  go  into  the  hands  of  an  administrator  de  bonis  non. 
Williams,  844  to  848.  If  an  executor  die  after  the  payment 
of  debts,  his  assent  to  the  legacies  will  bo  presumed.     1  Hop. 
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Nashville,  gomery  county  upon  the  above  stated  facts.    The  court 

— ^-^ *  charged  the  jury  that  if  they  found  that  the  negro,  Carter, 

™nc       belonged  to  Isaac  Shelby,  deceased,  at  the  time  of  his  death, 
uayiu*.      an(j  wag  nol  s0^  or  disposed  0f  by  his  executor,  but  was  left 

on,  the  farm  of  said  Isaac  at  the  death  of  his  executor,  John 
Shelby,  said  slave  belonged  to  the  estate  of  said  Isaac, 
and  that  his  widow  and  son  had  no.  right  to  sell  him  to  said 
Hugh  M'Clure,  that  said  sale  was  void, and  that  Drane  would 
deriyo  no  title  to  the  said,  negro  by  the  purchase  of  Hugh 
M'Clure,  but  that  the  title  to  said  slave  was  vested  in  the 
plaintiffs  as  administrator  and  administratrix  of  John  Shelby, 
deceased,  upon  the  grant  of  letters  of  administration,  \yith 
the  will  annexed,  of  Isaac  Shelby,  deceased,  to  them  by  the 
county  court  of  Montgomery  county,  in  June,  1836.  The 
court  also  charged  the  jury  that  the  statute  of  limitations  did 
not  commence  running  in  favor  of  the  defendant,  or  those 
under  whom  he  claimed,  until  the  appointment  of  the  plain- 
tiffs as  administrator  and  administratrix,  as  aforesaid,  in  June, 
1836;  that  the  appointment  of  Alfred  M.  Shelby,  in  the  last 
will  and  testament  of  John  Shelby,  deceased,  as  executor,  his 
suing  out  letters  testamentary  upon  the  estate  of  John  Shel- 
by, deceased,  his  giving  bond  and  taking  oath  according  to 
law  to  execute  the  will  of  the  said  John  Shelby,  deceased, 
did  not  constitute  him  executor  of  the  last  will  and  testa- 
ment of  Isaac  Shelby,  deceased,  nor  authorize  him  to  sue  for 
the  recovery  of  said  slave,  Carter.  The  court  further  charged 
the  jury  that  the  grant  of  letters  of  administration  to  the 
plaintiffs,  with  the  will  annexed,  of  Isaac  Shelby,  deceased, 
was  legal  and  valid.,  and  authorize^  them  to"  sue  as  such. 
The  court  further  charged  the  jury  that  the  plain tiffs'  action 
was  not  barred  by  the  statute  of  1831,  ch.  24,  sec.  3. 

Upon  this  charge  the  jury  returned  a  verdict  on  the  issues 
of  fact  in  favor  of  the  plaintiffs  for  the  value  of  the  slave, 
six  hundred  dollars,  and  the  hire  of  him  whilst  in  Drane's  pos- 
sessi6n,  from  I83C  till  the  commencement  of  suit,  two  hun- 
dred dollars.  A  motion  was  made  to  set  aside* this  verdict, 
but  was  overruled,  and  judgment  rendered  in  conformity  with 
the  verdict,  from  which  the  defendant  appealed  in  error  to 
this  court. 


OF  THE  STATE  OF  TENNESSEE.      '  179 

Boyd ,  for  plaintiff  in  error.    We  contend  that  upon  ^  ,£ASHVIL2& 

death  of  John,  the  sole  executor  of  tsaac  Shelby,  deceased, ■ 

his  executor,  Alfred  M.  Shelby,  upon  bis  qualification  as  * 
such,  became  ipso  facto  the  representative  of  Isaac  Shelby,  ***X)m- 
the  first  testator.  1  Will,  on  Ex'rs.  132:  Com.  Dig.  4,  tit. 
Administration,  G:  i  Salk.  308.  The  executor  of  an  execu- 
tor may  execute  the  will  of  the  first  testator  or  not,  as  he 
pleases,  although  he  prove  the  will  and  qualify  as  the  execu- 
tor of  his  own  immediate  testator.  1  Will,  on  Ex'rs.  148* 
Having  a  right  to  execute  the  first  will,  he  must  be  cited 
to  appear,  or  he  must  refuse  to  qualify,  before  the  court 
can  grant  letters  of  administration  de  bonis  non  to  another. 
1  Wil.  on  Ex.  289.  If  no.bond  was  given  by  Alfred  M.  Shel- 
by binding  him  to  administer  the  estate  of  Isaac  Shelby,  de- 
ceased, that  of  itself  would  not  make  his  letters  testamen- 
tary void,  but  the  grant  being  sufficiently  broad  to  give  th6 
authority  to  act,  that  authority  would  continue  till  he  was 
duly  cited  and  required  to  give  bond  in  strict  conforitoity  With 
the  statutes.  1  Dev.  and  Bat  27.  If  the  property  under 
th6  will  of  Isaac  Shelby  would  be  transmitted  to  another  by 
virtue  of  any  administration  upon  his  estate  granted  after 
the  death  of  the  first  executor,  then  would  Alfred  Shelby 
have  been  entitled;  and  he  not  having  commenced  suit  with- 
in three  years  after  the  plaintiff  in  error  took  possession  his 
remedy  is  haired  by  the  statute  of  limitations.  The  act  of 
1823,  ch.  119,  sec.  3,  requiring  executors  to  give  bond  before 
they  shall  presume  to  enter  upon  the  administration  of  any 
estate,  refers  to  an  original  grant  of  letters  testamentary, 
and  when  John  Shelby,  first,  And  his  texecutor  afterwards, 
gave  bond,  it  was  a  substantial  compliance  with  the  terms 
of  the  act  When  John  Shelby  collected  the  debts  due  to, 
and  paid  those  due  from  the  estate  of  Isaac  Shelby,  and  then 
placed  the  property  on  the  farm  for  the  support  and  educa- 
tion of  the  children,  he  had  fully  administered  the  estate  and 
assented  to  the  legacies,  and  upon  his  death  there  was  no- 
thing to  go  into  the  hands  of  an  administrator  de  bonis  non. 
Williams,  844  to  848/  If  an  executor  die  after  the  payment 
of  debts,  his  assent  to  the  legacies  will  bo  presumed.     1  Hop. 
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Nashville,  gomery  county  upon  the  above  stated  facts.    The  court 

1 '  charged  the  jury  that  if  they  found  that  the  negro,  Carter, 

™ne       belonged  to  Isaac  Shelby,  deceased,  at  the  time  of  his  death, 
UayiiaB.      an(j  was  no^  ^jj  of  disposed  0f  by  his  executor,  but  was  left 

on  the  farm  of  said  Isaac  at  the  death  of  his  executor,  John 
Shelby,  said  slave  belonged  to  the  estate  of  said  Isaac, 
and  that  his  widow  and  son  had  no.  right  to  sell  him  to  said 
Hugh  M'Clure,  that  said  sale  was  void, and  that  Drane  would 
deriyo  no  title  to  the  said,  negro  by  the  purchase  of  Hugh 
M'Clure,  but  that  the  title  to  said  slave  was  vested  in  the 
plaintiffs  as  administrator  and  administratrix  of  John  Shelby, 
diseased,  upon  the  grant  of  letters  of  administration,  ^rith 
the  will  annexed,  of  Isaac  Shelby,  deceased,  to  them  by  the 
county  court  of  Montgomery  county,  in  June,  1836.  The 
court  also  charged  the  jury  that  the  statute  of  limitations  did 
not  commence  running  in  favor  of  the  defendant,  or  those 
under  whom  he  claimed,  until  the  appointment  of  the  plain- 
tiffs as  administrator  and  administratrix,  as  aforesaid,  in  June, 
1836;  that  the  appointment  of  Alfred  M.  Shelby,  in  the  last 
will  and  testament  of  John  Shelby,  deceased,  as  executor,  his 
awing  out  letters  testamentary  upon  the  estate  of  John  Shel- 
by, deceased,  his  giving  bond  and  taking  oath  according  to 
law  to  execute  the  will  of  the  said  John  Shelby,  deceased, 
did  not  constitute  him  executor  of  the  last  will  and  testa- 
ment of  Isaac  Shelby,  deceased,  nor  authorize  him  to  sue  for 
the  recovery  of  said  slave^Carter.  The  court  further  charged 
tlje  jury  that  the  grant  of  letters  of  administration  to  the 
plaintiffs,  with  the  will  annexed,  of  Isaac  Shelby,  deceased, 
was  legal  and  valid,  and  authorize^  them  to*  sue  as  such. 
The  court  further  charged  the  jury  that  the  plaintiffs*  action 
was  not  barred  by  the  statute  of  1831,  ch.  24,  sec.  3. 

Upon  this  charge  the  jury  returned  a  verdict  on  the  issues 
of  fact  in  favor  of  the  plaintiffs  for  the  value  of  the  slave, 
six  hundred  dollars, and  the  hire  of  him  whilst  in  Drane's  pos- 
sessi6n,  from  I83C  till  the  commencement  of  suit,  two  hun- 
dred dollars.  A  motion  Was  made  to  set  aside* this  verdict, 
but  was  overruled,  and  judgment  rendered  in  conformity  with 
the  verdict,  from  which  the  defendant  appealed  in  error  to 
this  court. 


OF  THE  STATE  OF  TENNESSEE.      '  179 

Boyd,  for  plaintiff  in  error.    We  contend  that  upon  ^ie  N^1*"1^ 

death  of  John,  the  sole  executor  of  Isaac  Shelby,  deceased, ■ 

his  executor,  Alfred  M.  Shelby,  upon  his  qualification  as  *"* 
such,  became  ipso  facto  the  representative  of  Isaac  Shelby,  Bay,to,< 
the  first  testator.  1  Will,  on  Ex'rs.  132:  Com.  Dig.  4,  tit 
Administration,  G:  }  Salk.  308.  The  executor  of  an  execu- 
tor may  execute  the  will  of  the  first  testator  or  not,  as  he 
pleases,  although  he  prove  the  will  and  qualify  as  the  execu- 
tor of  his  own  immediate  testator.  1  Will,  on  Ex'rs.  148* 
Having  a  right  to  execute  the  first  will,  he  must  be  cited 
to  appear,  or  he  must  refuse  to  qualify,  before  the  court 
can  grant  letters  of  administration  de  bonis  non  to  another. 
1  Wil.  on  Ex.  289.  If  nobond  was  given  by  Alfred  M.  Shel- 
by binding  him  to  administer  the  estate  of  Isaac  Shelby,  de- 
ceased, that  of  itself  would  not  make  his  letters  testamen- 
tary void,  but  the  grant  being  sufficiently  broad  to  give  th6 
authority  to  act,  that  authority  would  continue  till  he  was 
duly  cited  and  required  to  give  bond  in  strict  conforftrity  with 
the  statutes.  1  Dev.  and  Bat.  27.  If  the  property  under 
th6  will  of  Isaac  Shelby  would  be  transmitted  to  another  by 
virtue  of  any  administration  upon  his  estate  granted  after 
the  death  of  the  first  executor,  then  would  Alfred  Shelby 
have  been  entitled;  and  he  not  having  commenced  suit  with- 
in three  years  after  the  plaintiff  in  error  took  possession  his 
remedy  is  barred  by  the  statute  of  limitations.  The  act  of 
1823,  ch.  119,  sec  3,  requiring  executors  to  give  bond  before 
they  shall  presume  to  enter  upon  the  administration  of  any 
estate,  refers  to  an  original  grant  of  letters  testamentary, 
and  when  John  Shelby,  first,  And  his  toxecutof  afterwards, 
gave  bond,  it  was  a  substantial  compliance  with  the  terms 
of  the  act.  When  John  Shelby  collected  the  debts  due  to, 
and  paid  those  due  from  the  estate  of  Isaac  Shelby,  and  then 
placed  the  property  on  the  farm  for  the  support  and  educa- 
tion of  the  children,  he  had  fully  administered  the  estate  and 
assented  to  the  legacies,  and  upon  his  death  there  was  no- 
thing to  go  into  the  hands  of  an  administrator  de  bonis  non. 
Williams,  844  to  848.  If  an  executor  die  after  the  payment 
of  debts,  his  assent  to  the  legacies  will  bo  presumed.     1  ltop. 
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Nashville,  To  hold  it  testarhentary  and  revocable  would  defeat  the 

! 1  whole  intention  of  the  arrangement  and  the  entire  scope  of 

lh!Jn*  the  instrument.  It  would  be  to  permit  Mary  Currie  to 
BtyH».  wrest  from  the  hands  of  her  sons-in-law  and  sureties  the  prop- 
erty thus  thrown  by  her  into  them,  so  as  to  leave  the  step- 
children without  the  payment  of  their  debt,  her  sons-in-law 
and  sureties  without  their  indemnity,  and  the  children 
without  the  surplus  of  the  remainder.  This  view,  as  to 
the  construction  and  legal  effect  of  the  instrument,  is  de- 
cisive of  the  whole  case,  and  renders  it  unnecessary  to  dis- 
cuss any  other  questions  which  are  presented  by  the  record. 
The  bill  will  be  dismissed  as  well  as  the  cross  bill,  and  the 
complainants  will  severally  pay  their  own  costs*  The  costs 
of  the  defendants  in  the  original  bill  will  be  paid  by  the  ad- 
ministrator out  of  the  funds  in  his  hands. 


Drake  vs.  Bayliss,  et  ux. 

Isaac  Shelby  died ,  having  made  his  will  and  appointed  John  Shelby  his  ex- 
ecutor; John  Shelby  died,  and  appointed  A.  M.  Shelby  his  executor  Held, 
that  A.  M.  Shelby  was  the  executor  of  the  first  testator,  yet  a  failure  to  give 
bond  and  qualify  as  executor  of  first  estate,  in  pursuance  of  the  provisions  of 
the  act  of  1813,  ch.  119,  sec.  3,  was  a  renunciation  of  the  executorship. 

Where  a  testator  appointed  A  bis  executor  and  the  testamentary  guar- 
dian of  bis  children,  with  power  to  sell  property  for  payment  of  debts,  to  give 
property  to  the  legatees  as  they  should  marry  or  come  to  full  age,  and  to  keep 
the  balance  of  the  property  together  and  cultivate  the  farm  for  the  support  of 
the  widow  and  children  till  the  youngest  come  of  age:  Held,  that  after  the 
payment  of  the  debts  of  testator,  the  payment  of  some  legacies  and  the  pla- 
cing the  properly  on  the  farm,  A  held  the  property  as  testamentary  guardian 
and  not  as  executor, 

Isaac  Shelby  died  in  1813,  having  made  his  last  will  in 
August,  1812,  in  the  following  words,  to  wit:  "It  is  my  will 
that  my  executor  keep  all  of  my  property  of  «very  descrip- 
tion together  on  my  plantation  for  the  support  of  my  wife 
and  children,  except  such  as  he  may  deem  sufficient  to  pay 
my  just  debts  and  funeral  expenses;  and  it  is  my  will  that  my 
executor  divide  my  property  as  near  equally  as  can  be  done, 
between  my  wife  and  my  ten  children,  Henry,  John,Priscilla, 
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Evan,  Letitia,  Jenkia  W.,  Polly,  Sally,  Tennessee  and  Alfred,  Niinviuur, 

at  the  time  my  youngest  children  come  of  age;  although  — - — 

I  wish  him  to  divide  to  my  respective  children,  as  they  may  ▼ 
marry  or  come  of  full  age,  at  his  discretion,  reserving  a  suffi-  •■J"** 
ciency  for  the  support  and  education  of  my  youngest  ones 
and  wife,  as  he  shall  think  most  advisable  from  time  to  time, 
as  such  events  of  that  kind  may  happen.  It  is  further  my 
will,  that  my  executor,  at  the  time  my  youngest  child  comes 
of  age,  divide  my  lands  or  sell  them,  so  that  they  can  be 
equally  divided  amongst  them  all.  It  is  my  will  that  my 
brother,  John  Shelby,  be  guardian  for  all  my  children  until 
they  come  of  full  age,  and  he  is  hereby  appointed  sole  exe- 
cutor of  this  my  last  will,"  &c. 

This  will  was  duly  proven  in  the  county  court  of  Mont- 
gomery,  in  which  county  the  decedent  resided  at  the  time  of 
his  death,  and  John  Shelby  gave  bond  for  1he  faithful  per- 
formance of  his  duties  as  executor,  and  qualified  according  to 
law:  John  Shelby  took  the  property  into  his  possession,  paid 
the  debts,  as  far  as  appears  on  this  record,  and  properly  man- 
aged the  estate  in  all  things;  he  placed  the  slaves  on  the 
farm  on  which  the  deceased  resided  and  cultivated  it;  he 
delivered  to  Henry  Shelby,  one  of  the  oldest  children,  two 
slaves,  as  a  portion  of  the  property  coming  to  him  from  his' 
deceased  father's  estate.  In  this  condition  of  things,  in  the 
year  1818,  John  Shelby,  the  executor,  died,  having  previously 
made  his  last  will  and  testament,  appointing  Alfred  M.  Shel- 
by and  others, his  executors.  A.  M.Shelby  gave  bond  and 
qualified  as  executor  according  to  law.  The  others  did  hot 
give  bond,  or  in  any  manner  take  upon  themselves  the  office 
of  executor.  The  will  of  John  Shelby  made  no  mention  of 
the  estate  of  Isaac  Shelby,  deceased,  or  the  executorship 
of  that  estate*  It  does  not  appear  that  Alirted  M.Shelby 
ever  took  upon  himself  the  execution  of  any  of  the  trusts 
of  the  will  of  Isaac-Shelby,  deceased,  or  in  any  manner  as-  * 
samed  the  management  or  control  of  the  property  of  said 
Isaac. 

In  the  month  of  February,  1821,  the  widow  of  Isaac  Shel- 
by, deceased,  and  John  Shelby,  the  son  of  said  Isaac,  sold 
the  negro  boy,  Carter,  the  subject  of  this  suit,  for  a  full  and 
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Nashvillb,  ferred  on  him  by  the  same  name  but  which  belong  to  him  as 

— ! -  testamentary  guardian  and  trustee.    Much  of  that  difficulty 

?M  would  be  obviated  by  considering  these  duties  as  conferred 
***lim'  on  different  persons.  Suppose  in  this  case  that  John  Shelby 
had  been  appointed  executor  and  had  been  directed  by  the 
will  to  collect  debts  and  to  sell  so  much  of  the  effects  as 
would  be  sufficient  to  pay  debts  and  funeral  expenses,  and 
then  that  he  should  place  all  the  property  upon  the  planta- 
tion; and  after  that,  that  A  B,  appointed  testamentary  guar- 
dian and  trustee  eo  nomine f  had  been  directed  to  perform  all 
the  matters  and  things  directed  in  the  will.  If,  after  the 
property  had  come  into  the  hands  of  A  B,  the  executor  had 
died,  and  the  plaintiffs  had  entered  upon  their  present  office, 
A  B  living,  could  the  plaintiffs  have  meddled  with  him  or  the 
property?  If  then  A  B  had  died,  would  the  circumstance 
have  enlarged  the  porters  of  the  plaintiffs?  Certainly  not: 
and  yet  in  legal  effect  that  is  the  case  before  the  court.  In 
the  case  supposed,  after  the  death  of  A  B  a  court  of  chance- 
ry and  not  a  court  of  probate  should  have  appointed  a  proper 
person  to  carry  into  effect  the  trusts  of  the  will;  and  such 
should  have  been  the  course  in  the  present  case.  See  Roper 
pn  Legacies,  559:  5  Yerger's  Rep.  220:  3  Devereax  Rep.  417: 
2  Plowden,  545:  2  Williams  on  Executors,  853, 848:  6  M. 
Ch.  R.  151.  The  point  in  the  statute  limiting  the  grant  of 
administration  we  think  was  properly  decided  in  favor  of  the 
plaintifls.  But  upon  the  grounds  above  stated  we  feel  it  to 
be  our  duty  to  set  aside  the  verdict  and  to  reverse  the  judg- 
ment rendered  thereon;  and  we  remand  the  cause  to  the  cir- 
cuit court  for  further  proceedings. 


Martin. 
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Nashville, 
Twiss  et  al.  vs.  Martin's  Administrators  and  Distributees.  Pec«mhcr'1839- 

Twin 
Where  slaves  were  loaned  by  the  father-in-law  to  the  son-in-law  by  parol, 
and  the  son-in-law  held  the  possession  of  them  for  more  than  five  years,  bnt 
that  possession  was  not  continuous  but  was  broken  by  repeated  restorations 
of  the  slaves  to  the  father-in-law  during  that  period:  Held,  that  the  property 
in  the  slaves  did  not  vest  in  the  son-in-law  so  as  to  subject  them  to  the 
claims  of  the  bona  fide  creditors  of  the  son  in-law  contracted  during  the  said 
period  of  Ave  years. 

Where  property  has  continued  for  five  unbroken  years  in  the  posses- 
sion of  the  son-in-law,  and  the  possession  is  then  restored  to  the  father-in-law, 
and  during  the  continuance  of  the  possession  of  the  father-in-law  debts  are 
contracted  and  the  property  is,  whilst  in  the  possession  oi  the  father-in-law, 
conveyed  by  him  to  a  trustee  for  the  benefit  of  the  wife  and  children  of  the 
son-in-law,  this  deed  is  good  against  such  creditors,  and  is  fraudulent  only  as 
against  the  creditors  whose  debts  are  contracted  during  the  five  years  posses* 
sion  of  the  son-in-law. 

On  the  26th  day  of  March,  1838,  Hiram  Twiss,  a  citizen 
of  Davidson  county,  and  Mark  Leavenworth,  a  citizen  of 
Connecticut,  filed  this  bill  in  the  chancery  court  at  Gallatin, 
as  creditors  of  the  estate  of  Samuel  Martin,  deceased,  on 
behalf  of  themselves  and  the  other  creditors  who  should 
come  in  under  the  decree  that  might  be  made  and  contrib- 
ute to  the  costs  and  expenses  thereof. 

The  bill  charges  that  in  1818,  Samuel  Martin,  a  citizen  of 
Sumner,  married  Sally,  a  daughter  of  Abraham  Young,  and 
that  in  a  short  time  after  the  marriage  Young  advanced 
to  his  daughter  and  son-in-law  two  negro  girls,  slaves,  to  wit, 
Betsy  and  Jinny,,  and  delivered  the  possession  thereof  to  said 
Martin,  ahd  that  they  and  their  increase  during  the  lifetime 
of  scud  Samuel  remained  in  the  possession  of  said  Samuel,  and 
were  still  in  the  possession  of  his  widow,  the  said  Sally  Mar- 
tin, and  that  said  Samuel  Martin  was  the  absolute  owner 
thereof;  that  one  of  the  slaves  had  three  children,  of  which 
Martin  also  held  possession  during  his  life,  and  was  the 
absolute  owner.  They  further  charge  that  they  are  in- 
formed that  a  deed  of  trust  had  been  executed  by  Abraham 
Young  and  Samuel  Martin,  bearing  date  the  13th  August, 
1832,  by  which  they  conveyed  said  slaves  for  a  nominal 
consideration  to  M-  A.  Martin,  senior,  in  trust  for  the  sup- 
port and  maintenance  of  the  said  Sally,  wife  of  Samuel,  de-. 
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Nashville,  ceased,  and  the  children  which  they  then  had  and  might 
'  afterwards  have,  and  at  the  death  of  said  Sally  they  should 
be  equally  divided  amongst  the  children  of  said  Sally.  The 
bill  charges  that  Martin,  at  the  date  of  the  deed  of  trust  and 
for  a  long  time  before  and  from  thence  till  his  death,  was 
much  embarrassed  in  his  circumstances,  and  that  if  the  said 
negroes  were  excluded  from  his  estate  he  was  insolvent  when 
the  deed  was  made,  and  from  that  time  till  his  death.  The 
bill  further  charges  that  the  deed  was  not  legally  proven  and 
registered,  and  that  complainants  were  wholly  unapprised  of 
its  existence  till  the  death  of  said  Martin,  and  that  they  trust- 
ed him  in  the  creation  of  debts  upon  the  faith  of  said  slaves, 
which  he  held  whilst  he  lived  and  of  which  he  died  possessed, 
and  that  said  deed  was  fraudulent  and  void,  and  they  pray  that 
it  may  be  cancelled  and  declared  void.  The  bill  further  char- 
ges that  Martin  was  indebted  to  complainant  Twiss  about 
the  sum  of  two  thousand  seven  hundred  and  seventeen  dol- 
lars, due  by  notes,  and  complainant  Leavenworth  in  the  sum 
Of  one  thousand  five  hundred  dollars,  due  also  by  note;  that 
he  died  a  resident  of  the  county  of  Sumner  in  the  month 
of  August,  1836,  leaving  Sally,  his  widow,  and  John  P.  Mar- 
tin, M.  A.  Martin,  junior,  and  Lucinda  Y.  Martin,  his  heirs 
and  distributees;  that  letters  of  administration  were  grant- 
ed upon  his  estate  by  the  county  court '  of  Sumner  at  the 
October  term,  1836,  to  Peter  W.  Martin  and  Sally  Martin, 
his  widow,  as  aforesaid;  that  said  administrator  and  admin- 
istratrix had  reported  the  estate  insolvent,-  and  that  the  es- 
tate of  said  Martin  exceeded  in  value  the  sum  of  five  hun- 
dred dollars.  Th$  bift  further  charges  that  said  Samuel  died 
possessed  of  real  estate,  and  that  the  administrator  and  ad- 
ministratrix refused  to  take  the  necessary  steps  to  appropriate 
the  real  estate  or  slaves  to  the  payment  of  the  debts  of 
the  intestate;  that  Abraham  Young  was  dead,  and  that  H. 
Frey  had  administered  upon  his  estate. 

The  bill  prays  that  M.  A.  Martin,  H.  Frey,  the  admin- 
istrator _of  Young,  and  Peter  and  Sally  Martin,  administra- 
tor and  administratrix  of  S.  Martin,  deceased,  and  John  P. 
Martin,  M.  A.  Martin,  junior,  J.Walsh  and  wife,  L.  Y.,the 
fc^'rs  and  distributees  of  said  Samuel,  be  made  defendants;  that 
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an  account  be  taken  of  the  real  and  personal  estate  of  decedent,  Nashville, 
Martin,  the  negroes  included;  and  that  the  same  be  sold  and " 

Twifl* 

the  proceeds  applied  to  the  payment  of  the  debts  set  forth  v 

in  the  bill  as  due  complainants  and  the  debts  of  such  other 
creditors  as  might  come  in  under  the  decree;  that  all  pro- 
ceedings in  the  county  court  of  Sumner  be  enjoined;  and 
that  the  assets  of  the  intestate  and  the  further  administra- 
tion of  said  estate  be  transferred  to  the  chancery  court.  In 
conformity  with  the  prayer  of  the  bill,  process  of  the  court 
was  served  on  all  of  the  defendants. 

H.  Frey  did  not  answer  the  bill,  and  it  was  taken  for  con- 
fessed as  to  him,  and  set  down  by  complainants  for  hearing 
ex  parte  as  to  him. 

John  F.  Martin,  M.  A.  Martin,  junior,  Lucinda  Y.  Walsh 
and  Thomas  Walsh  stated  that  the  slaves  mentioned  in  the 
bill  were  in  the  possession  of  their  father  and  mother  at  the 
time  of  their  father's  death,  and  had  been  for  some  time  be- 
fore, except  that  said  slaves  were  twice  or  oftener  taken  to 
Abraham  Young's  and  their  place  supplied  by  others,  and 
were  subsequently  returned;  that  they  know  nothing  in  re- 
gard to  the  motives  which  operated  upon  Samuel  Martin, 
A.  Young  and  M.  A.  Martin  in  the  execution  of  thy  deed 
of  trust,  &c.  &c. 

The  administrator  and  administratrix  of  S.  Martin  an- 
swered. They  denied  explicitly  that  Abraham  Young  had 
ever  given  the  two  slaves,  Betsy  and  Jinny,  or  their  increase, 
to  the  said  Samuel  and  his  wife,  but  that  the  slaves  were 
sent  to  them  shortly  after  their  marriage,  in  1819,  with  the 
express  and  positive  understanding  that  they  were  loaned 
and  not  given,  and  that  this  was  made  known  at  the  time  of 
the  delivery  of  the  said  slaves,  was  repeatedly  spoken  of, 
recognised  by  all  the  parties  interested,  and  acted  upon  for 
a  series  of  years  by  them;  that  Young  repeatedly  sent  for 
the  slaves  and  took  them  home  with  a  view  to  make  mani- 
fest his  ownership  of  them;  and  that  he  had  the  possession  of 
them  at  the  time  the  deed  of  trust  set  forth  in  the  bill  of 
complainants  was  executed,  and  that  he  was  the  absolute 
owner  of  them  at  that  time.  They  deny  that  Samuel  Mar- 
tin was  at   the  date  of  the  deed  insolvent,  excluding  the 
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Nashville,  slaves;  and  state  that  at  the  time  of  its  execution,  Abraham 
-  Young  gave  him  absolutely  one  of  the  slaves  with  a  view 
to  have  her  sold  for  the  payment  of  the  debts  of  said  Samu- 
el Martin. 

The  defendants  stated  that  they  had  reported  the  estate 
of  Samuel  Martin  insolvent;  that  such  was  the  fact;  that  ad- 
vertisement had  been  made  and  other  steps  taken  in  accord- 
ance with  the  acts  of  the  legislature,  and  that  a  settlement 
had  been  made  by  commissioners  duly  appointed  for  that  pur- 
pose; that  complainants  had  not  filed  their  claims  according 
to  law  and  that  they  were  excluded,  &c.  &c.    - 

M.  A.  Martin  answered  and  stated  that  he  knew  nothing 
of  his  own  knowledge  with  regard  to  the  title  of  the  slaves 
mentioned  in  the  bill;  but  that  Samuel  Martin  and  Abraham 
Young  had  applied  to  him  for  the  purpose  of  procuring  him 
to  act  as  trustee  for  the  benefit  of  the  wife  and  children  of 
Samuel  Martin;  that  before  he  agreed  to  act,  he  enquired  of 
said  Samuel  Martin  and  Abraham  Young  if  their  object 
and  intention  was  to  delay  or  defraud  any  of  the  creditors  of 
said  Samuel,  informing  them  at  the  same  time,  if  such  was 
their  object  that  he  would  not  have  any  thing  to  do  with  the 
transaction;  that  said  Young  informed  him  that  all  the  ex- 
isting debts  of  said  Samuel  should  be  paid;  that  a  negro 
should  be  left  out  of  the  deed  of  trust  for  that  purpose;  that 
the  slaves  in  question  were  his  own;  that  Samuel  Martin 
was  a  bad  manager  and  somewhat  intemperate  in  his  hab- 
its, and  that  his  sole  object  was  to  make  a  provision  for  his 
daughter  and  children;  having  good  reasons  to  believe 
those  statements  to  be  true  he  consented  to  act  as  trustee, 
informing  them  that  the  deed  should  not  form  any  obstacle 
in  the  way  of  the  then  existing  creditors  of  said  Samuel. 
The  deed  was  accordingly  executed,  and  was  acknowl- 
edged in  the  county  court  of  Robertson,  and  delivered  over  to 
Abraham  Young,  who  promised  to  have  it  registered;  respond- 
ent did  not  have  anything  further  to  do  with  the  property  or 
the  deed  until  the  death  of  said  Young,  as  the  said  Young, 
by  the  terms  of  the  deed,  had  the  right  of  controlling  du- 
ring his  lifetime  the  mode  in  which  said  property  should  be 
enjoyed  by  the  beneficiaries  of  the  deed;  he  then  found  that 
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the  deed  had  been  mislaid,  but  was  again  found  and  regis-  Nashville 
tered  after  the  death  of  said  Samuel;  respondent  believing  - 
that  there  was  nx>  fraud  intended  in  the  execution  of  said 
deed  of  trust,  notified  the  administrator  and  administratrix 
of  Samuel  Martin's  estate  not  to  intermeddle  with  the 
slaves  mentioned  in  the  same;  respondent  asserts  that  com- 
plainants have  not  placed  themselves  in  such  an  attitude 
before  the  court  as  to  authorize  them  to  question  the  valid- 
ity of  the  deed,  &c.  && 

The  complainants  filed  a  general  replication  to  the  answers 
of  the  defendants;  much  proof  was  taken,  the  substance  of 
which,  so  far  as  it  bears  upon  the  points  involved  in  the  cause, 
is  as  follows: 

Samuel  Martin  was  married  to  Sally  Young,  daughter  of 
Abraham  Young,  in  the  year  1819,  in  the  county  of  Robert- 
son- He  settled  in  the  county  of  Sumner,  and  in  the  same 
year,  to  wit,  1819,  A.  Young  sent  him  two  negro  girls; 
(slaves.)  They  were  loaned  and  not  given,  and  this  was  the 
explicit  understanding  of  all  parties  at  the  time  they  were 
sent,  though  there  was  no  writing  in  regard  to  the  title  or 
possession  of  the  slaves  at  the  time.  Martin  became  intem- 
perate and  was  a  bad  manager  vand  became  embarrassed  in 
his  circumstances.  In  1822  he  became  insolvent,  and  all  his  % 
property  real  and  property  was  sold  by  execution;  the  slaves 
tfare  not  however  interfered  with  by  the  officers  under  the 
belief  that  they  belonged  to  Young.  They  were  in  the  pos- 
session of  Samuel  Martin.  This  possession  was  continued 
except  at  times,  when  Young  would  send  for  them,  and  re- 
sume the  control  of  them  with  a  view  to  manifest  his  owner- 
ship, and  then  return  them.  This  was  done  repeatedly;  the 
uninterrupted  possession  of  them  never  continued  in  Martin 
more  than  two  years  at  any  one  time.  The  negroes  increased 
in  number  and  value  and  Martin's  circumstances  improved^ 
and  most  of  his  debts  which  created  the  insolvency  of  18221 
were  discharged;  he  was  still,  however,  intemperate  at  times. 
In  the  month  of  August,  183S,  Young  again  took  possession 
of  the  slaves  and  took  them  to  his  house  with  the  consent  of 
Martin^  Who  acknowledged  his  ownership.  The  deed  was  then 
executed  and  signed  bv  Samuel  Martin  and  Abraham  Young. 
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Martin. 


itetmbe?  W39  ^^  c'ee<*,  ^ieT  rec*tmg  that  Samuel  Martin  had  married 

^ -Sally  Young,  the  daughter  of  Abraham  Young,  in  1819,  and 

v  that  said  Young  had  sent  to  the  house  of  said  Samuel  Mar- 
tin two  slaves  shortly  after  marriage,  where  they  had  been 
permitted  to  remain  until  within  ten  or  twelve  days  of  thq 
execution  of  the  deed;  and  after  further  reciting  that  said 
slaves  had  increased,  and  that  said  Abraham  Young  and  said 
Samuel  Martin  were  desirous  of  securing  to  said  Sally  and 
the  children  which  she  then  had  and  which  she  might  after- 
wards have  "a  maintenance  and  support  independent  of  the 
control  of  said  Samuel,"  declared  that  said  Samuel  Martin 
and  Abraham  Young  did  bargain,  sell  and  deliver  to  M»  A. 
Martin  the  said  negroes,  (slaves,)  and  their  increase,  to  hold 
in  trust  for  the  use  and  benefit  of  the  said  Sally,  the  children 
which  she  then  had  and  which  she  and  the  said  Samuel  might 
afterwards  have,  in  such  manner  as  the  said  Abraham  Young 
might  direct,  by  hiring  them  out  or  by  permitting  them  to  re- 
main in  the  possession  of  the  said  Sally  and  her  children;  and 
that  at  the  death  of  the  said  Sally  they  should  be  equally  di- 
vided between  the  children;  and  that  in  the  event  that  any  of 
the  said  children  should  die,  the  said  slaves  and  their  increase 
should  go  to  the  survivors  or  survivor  of  them  share  and 
share  alike,  to  be  possessed  and  enjoyed  by  said  children  free 
from  and  discharged  of  all  the  trusts  created  by  1  he  deed. 
The  deed  further  provided  that  "it  was  covenanted  and 
agreed  that  in  case  of  the  death  of  said  Abraham  Young, 
such  part  or  portion  of  the  estate  of  said  Abraham  Young  as 
might  belong  to  said  Samuel  in  right  of  his  wife,  the  said 
Sally,  upon  a  settlement  of  such  estate  as  the  said  Young 
should  die  seized  and  possessed  of,  should  be  settled  on  the  said 
Sally  and  her  children  aforesaid  according  to  the  declaration 
of  trusts  and  uses  of  the  deed,  so  as  to  be  likewise  free  from 
the  control  of  said  Samuel."  The  deed  was  acknowledged 
in  the  county  court  of  Robertson  county  at  the  August  term, 
1832,  and  deposited  in  the  hands  of  Young,  who  it  seems 
mislaid  it.  In  the  years  1833,  1834  and  1835,  Martin  en- 
gaged in  the  purchase  and  sale  of  clocks,  and  in  the  months  of 
April,  May,  July  and  August  of  1835  he  contracted  the  debts 
set  forth  in  the  bill  of  complainants.    It  was  with  some  diffi- 
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culty  that  be  was  able  to  raise  the  means  of  purchasing  Nashville,  * 
clocks,  and  his  condition  was  regarded  as  doubtful,  and  the 

TwIm 

agents  of  complainants  refused  to  let  him  have  clocks  with-  ▼ 

out  the  deposit  of  promissory  notes  of  individuals  as  collat- 
eral security  for  the  debts  contracted  in  the  proportion  of 
•  one  dollar  and  fifty  cents  for  each  dollar  of  debt.  This  was 
done  to  a  considerable  extent,  but  by  reason  of  the  insolven- 
cy of  the  payors  of  the  notes  the  complainants  had  failed  to 
make  their  money.  About  this  time  Martin  told  the  trustee 
that  Young  had,  as  he  supposed,  destroyed  the  deed,  and  sta- 
ted to  the  agent  of  the  wholesale  dealer  in  clocks,  after  the 
creation  of  the  debts  of  complainants,  that  he  had  a  valua- 
ble family  of  negroes.  In  the  latter  part  of  1S35  Young 
died,  and  the  deed  of  trust  was  not  found.  H.  Frey  ad- 
ministered upon  his  estate.  In  the  distribution  of  his  es- 
tate Martin  claimed  a  full  share,  alleging  that  he  had  re- 
ceived nothing  therefrom*  In  August,  1836,  &  Martin  died, 
and  Peter  Martin  and  his  wife,  T.  S.  Martin,  administered 
upon  his  estate,  reported  it  insolvent,  and  had  a  pro  rata  di- 
vision of  his  effects  among  his  creditors.  After  his  death 
the  deed  was  found  and  registered  on  the  23d  November, 
1836.  The  trustee  took  the  control  of  the  slaves.  The 
complainants  refused  to  come  in  for  their  proportion  of  the 
estate  and  filed  this  bill,  which,  upon  the  above  facts  and 
state  of  pleadings,  came  on  for  trial  at  the  October  term, 
1839,  before  the  honorable  L.  M.  Bramlett,  chancellor,  who 
being  of  the  opinion  from  the  proof  that  the  slaves  were  not 
in  1819  given  to  Martin*  and  but  loaned  to  him  only,  and 
that  they  had  not  remained  in  the  possession  of  Martin  five 
years  at  any  one  time  previous  to  the  execution  of  the  deed 
in  1832,  that  Young  had  the  possession  and  was  the  legal 
owner  of  said  slaves  and  their  increase  at  the  time  of  the 
execution  of  the  deed,  that  the  same  was  a  valid  and  legal 
conveyance  of  the  property  therein,  ordered  the  bill  of  com- 
plainants to  be  dismissed  as  to  M.  A.  Martin,  Sally  Martin, 
Lucinda  Y.  Walsh  and  her  husband,  John  Walsh,  and  M.  A. 
Martin,  junior,  and  that  the  complainants  pay  the  costs  of 
making  them  parties;  and  that  the  clerk  and  master  take  an 
account  of  the  assets  of  the  estate  of  Samuel  Martin,  de- 
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'  Nashville,  ceased,  in  the  hands  of  his  administrator  and  administratrix, 

•  ccm  cr< ;  and  also  that  he  should  ascertain  the  amount  of  the  debts  due 

the  complainants,  and  that  the  said  complainants  should 
come  in  pro  rata  with  the  other  creditors  of  Samuel  Martin, 
deceased,  in  the  distribution  of  assets  in  the  hands  of  the 
administrator  and  administratrix  which  had  not  been  paid, 
out  under  the  proceedings  in  the  county  court,  &<\ 
From  this  decree  the  complainants  appealed. 

/;  W.  Campbell,  for  the  complainants.  1.  The  recital  in 
the  deed  clearly  vests  the  title  to  the  negroes  in  Samuel  Mar* 
tin  at  the  date  of  th$  same,  and  being  embarrassed  in  his 
circumstances  he  could  not  make  the  conveyance  so  as  tor 
shield  the  property  from  the  claims  of  his  creditors.  Al- 
though complainants  are  subsequent  creditors  the  deed  is  a* 
piuch  void  as  to  them  as  to  previous  creditors. 

2.  The  deed  was  never  registered  till  after  the  death  of 
Samuel  Martin,  in  1836,  and  it  is  void  as  against  the  cred- 
itors of  S.  Martin  because  of  its  non-registration.  See  act  of 
1831,  ch.  90,  sea  2, 5  and  6.  Property  secured  to  the  sepa- 
rate use  of  the  wife  is  by  this  act  required  to  be  registered. 

3.  The  chancellor  should  haye  decreed  to  complainants  a 
proportionable  part  of  their  debts  out  of  the  assets  which 
had  been  paid  over,  as  well  as  of  those  that  might  thereafter 
accrue;  because:  1st.  The  administrator  and  administratrix 
did  not  state  of  their  own  knowledge  that  notice  had  beeq 
given  in  accordance  with  the  provisions  of  the  act  of  1833, 
ch.  36,  sec.  1,  N.  and  C.  395.  2d.  There  is  no  record  pro- 
duced showing  any  order  directing  an  advertisement  for  all 
creditors  to  come  in,  as  required  by  the  act  of  1833,  ch,  36, 
sec.  1,  N.  and  C.  395.  It  is  insisted  that  complainants  have 
no  judgment  at  law,  and  that  they  refused  to  come  in  at  a 
proper  time  for  their  proportionable  share,  and  are  therefore 
precluded.  The  provisions  of  the,  act  of  1837,  ch.  Ill,  pro- 
hibited them  from  suing  at  law,  and  authorized  them  to  file 
this  bill;  but  independent  of  the  act,  upon  general  grounds  of 
chancery  jurisdiction,  the  complainants  had  a  right  to  pro- 
ceed in  this  way  for  the  establishment  of  their  demands 
against  trustees,  for  the  discovery  of  assets,  and  the  removal 
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of  impediments  that  stood  in  the  way  of  making  available,  in  jUsinnm, 
the  payment  of  their  debts,  all  the  assets  belonging  to  the  es-  - 
tate.    See  1  Story's  Equity,  ch.  9,  in  which  all  the  authori- 
ties upon  this  branch  of  law  are  collected,  reviewed,  and  the 
correct  principles  declared. 

Cook,  for  the  defendants,  cited  7  Johnson's  Reports,  161: 
Cro.  Jas.  270:  Cobb  vs.  Lanier,  4  Haywood's  Rep.:  Roberts 
on  Frauds,  641-2-3-4-5:  16  Johnson,  189;  7  Mass.  354. 

Reese,  J.  delivered  the  opinion  of  the  court 

'  This  bill  is  filed  against  the  administrators  for  an  account, 
and  against  the  distributees  to  subject  certain  negroes  to  the 
satisfaction  of  the  claim  of  complainants,  on  the  ground  that 
the  negroes  were  in  fact,  or  at  all  events  by  operation  of  the 
third  section  of  the  act  of  1801,  ch.  25,  as  to  creditors,  the 
property  of  the  intestate,  and  were  fraudulently  conveyed  by 
him  and  a  certain  Young  to  the  defendants  in  his  lifetime. 
As  to  this  latter  branch  of  the  case  much  testimony  has  been 
taken,  and  one  proposition  is  clearly  established  in  proof, 
namely,  that  the  possession  which  the  intestate  had  of  the 
negroes  in  controversy  was  as  bailee  and  not  as  donee;  the 
negroes  were  lent  to  him  by  Young,  his  father-in-law,  and 
not  given.  But  it  is  said  that  they  continued  for  more  than 
five  years  in  the  possession  of  the  intestate,  and  so,  by  the 
provisions  of  the  act  referred  to,  were  liable  to  the  claims  of 
his  creditors.  But  a  great  many  witnesses  statQ,  iq>  genial 
terms,  that  the  negroes  were  re-possessed  by  Young  once  at 
least  in  every  two  years,  and  two  or  three  instances  of  re-de- 
livery and  re-possession  are  specially  proved.  As  a  matter 
of  fact,  then,  we  think  it  well  established  that  the  negroes 
never  continued  for  the  term  of  five  years  at  any  one  tim$ 
in  the  possession  of  the  borrower.  But  if  this  were  not  so, 
it  is  proved  that  in  1832,  when  the  conveyance  to  the  trus- 
tee of  the  defendants  was  made  by  the  intestate  and  Young, 
the  negroes  were  in  the  actual  possession  of  Young  and  had 
been  for  some  weeks;  and  if,  prior  to  that  time,  they  had  re- 
mained for  more  than  five  years  in  the  possession  of  the  in- 
testate, they  would  still  have  continued  the  property  of  the 


198  DECISIONS  OF  THE   SUPRBME   DOUBT 

Nashville.  baiiorj»xcept  as  to  the  claim  of  creditors  existing  at  and  du- 
r' — ring  that  period.  But  the  complainants  became  creditors 
▼""  subsequently  to  the  regaining  of  possession  by  Young  in 
H«rtiii..  jQ32^  and  have  no  claim  to  affect  the  property  founded  on  the 
prior  possession  of  the  bailee.  This  point  was  decided  by 
this  court  in  the  case  of  Walker  vs.  Wynne,  3  Yerger's 
Rep.  72.  The  court  in  that  case  say,  "We  are  of  opinion, 
from  the  evidence,  the  property  was  a  loan  to  the  son;  and 
although  in  the  first  instance  the  negro  remained  with  him 
for  the  space  of  five  years,  and  thereby  became  liable  to  cred- 
itors who  were  such  at  the  expiration  of  the  term  of  five 
years,  yet  before  these  defendants  became  such,  the  property 
was  re- vested  in  the  complainant,  who  held  the  same  as 
his  own.  As  against  his  son  he  could  retain  the  property; 
neither  time  nor  limitation  operated  for  him,  being  a  mere 
bailee.  When  the  father  became  possessed  of  the  property 
a  second  time,  and  then  parted  with  it,  it  was  a  new  lending^ 
and  five  years  not  having  elapsed  since  such  last  loan,  these 
creditors  could  not  seize  and  sell  this  property."  There  is 
nothing  opposed  to  this  view  of  the  case  in  Peters  vs.  CharesK 
4  Yerger,  176.  What  is  said  in  that  very  brief  case  is  con- 
firmatory of  it.  We  are  altogether  satisfied  of  its  correct- 
ness, and  we  affirm  the  chancellor's  decree  dismissing  the 
bill  as  to  the  claims  for  the  slaves  from  the  distributees. 
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Nashvtllk, 
Hobsblt  w.  Branch.  ^e*mbwlW9 

Horsely 
Horsely  hired  his  slave  to  Branch  with  a  special  agreement  that  he  should       Brans*, 
not  be  employed  "in  or  about  the  water."    The  employment  of  the  star* 
"in  or  about  the  water"  was  m  conversion  of  him,  and  being  subsequently  e 

destroyed  by  inevitable  accident,  Branch  would  be  liable  in  trover  though  no 
injury  occurred  at  the  time  of  the  conversion. 

When  there  are  several  counts  in  a  declaration  and  a  jury  find  for  the  /> 

defendant  on  all  but  one,  and  for  the  plaintiff  on  that:  Held,  that  though  evi- 
dence show  a  good  cause  of  action,  yet  if  it  be  inapplicable  to  the  count  on 
which  the  jury  have  placed  their  verdict,  such  verdict  cannot  be  sustained* 

I   Counts  in  case  and  in  trover  may  well  be  joined.   1  • 

Where  a  count  sets  forth  a  special  contract  of  hiring,  to  wit,  that  a  slave 
hired  should  not  be  employed  '-in  or  about  the  water,"  the  plaintiff  must 
show  not  only  an  employment  of  the  slave  in  or  about  the  water,  but  that 
in  such  employment  the  injury  or  destruction  of  the  slave  took  place.  No 
previous  conversion  or  subsequent  destruction  of  the  slave  will  sustain  a  find- 
ing on  such  a  count. 

Where  a  slave  is  hired  for  twelve  months  and  converted  by  the  hirer  before 
the  twelve  months  expire,  the  owner  has  a  right  of  action  in  trover  instantly 
upon  the  conversion  and  need  not  wait  till  the  expiration  of  the  twelve 
months;  secut,  where  the  conversion  is  by  a  third  person. 

William  M.  Branch  instituted  an  action  of  trespass  on  the 
case  in  the  circuit  of  Maury  county  against  William  Horsely 
on  the  16th  day  of  April,  1838.  At  the  May  term  of  that 
year  he  filed  his  declaration,  in  which  he  averred  that 
"in  consideration  that  the  plaintiff,  at  the  special  instance 
and  request  of  the  defendant,  had  hired  and  caused  to  be 
delivered  to  the  said  defendant  a  certain  negro  man,  a 
slave  for  life,  named  Isaac,  the  property  of  said  plaintiff,  of  the 
value  of,  &c  to  be  used' and  controlled  as  a  hired  servant,  and 
safely  and  securely  kept  by  the  said  defendant  for  the  full  and 
complete  term  of  twelve  months  for  the  sum  of  one  hundred 
and  twenty  dollars,  and  then  to  be  delivered  to  the  said  plain* 
tifi;  and  the  said  defendant,  at  the  tipae  of  the  hiring  aforesaid, 
then  and  there  undertook,  agreed  and  promised  to  and  with 
the  said  plaintiff  that  the  said  negro  slave  should  not  be  put 
and  caused  to  work  and  be  employed  in  or  about  the  water 
so  as  to  endanger  his  health  and  life,  and  to  take  due  and 
proper  care  of  the  said  negro  slave  for  the  said  term  of  twelve 
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Nashville,  months,  and  at  the  expiration  of  the  said  term  of  twelve 

months  to  re-deliver  the  said  negro  to  the  said  plaintiff  and 

▼  when  he  should  be  thereunto  afterwards  requested;  and  al- 

though the  said  defendant  afterwards,  to  wit,  on  the     ■  ■  ■ 

day  of ,  1836,  in  the  county  and  State  aforesaid,  was 

requested  by  the  said  plaintiff  to  re-deliver  the  said  negro 
slave,  the  property  of  the  said  plaintiff,  so  hired  and  deliver- 
ed to  him,  the  said  defendant,  by  him,  the  said  plaintiff,  as 
aforesaid,  at,  &c.  (fee,  yet  said  defendant  did  not  keep  the 
said  negro  slave  so  hired  and  delivered  as  aforesaid  from  in 
or  about  the  water,  by  reason  whereof  the  said  negro  slave 
was  drowned  and  wholly  lost  to  the  owner,  nor  did  the  said 
defendant  take  due  and  proper  care  of  the  said  slave,  £o 
hired  and  delivered  as  aforesaid,  nor  did  the  said  defendant, 
though  requested  so  to  do,  at  any  time  before  or  since,  re* 
deliver  the  said  negro  man  slave  to  the  said  plaintiff." 

And  plaintiff  further  averred  "that  the  said  defendant,  at  his 
special  instance  and  request,  had  hired  and  had  the  possession 
and  care  of  a  certain  other  negro  man  named  Isaac,  the  prop- 
erty of  said  plaintiff,  of  the  value  of,  &o;  yet  the  said 
defendant  did  not  take  due  and  proper  care  of  the  said 
negro  man  slave  so  hired  and  delivered  as  aforesaid,  but 
wholly  neglected  and  refused  so  to  do,  and  took  such  bad 

care  thereof  that  afterwards,  to  wit,  on  the  — ~  day s 

1836,  the  said  last  mentioned  slave  became  and  was  totally 
lost  to  the  said  plaintiff." 

The  third  count  was  a  common  count  in  trover;  the  de- 
fendant pleaded  not  guilty. 

At  the  September  term,  1838,  there  was  a  mis-trial,  and  at 
the  August  term,  1839,  it  was  tried,  his  honor  Judge  Dillahun- 
ty  presiding,  and  a  verdict  rendered  by  the  jury  for  one  thous- 
and dollars  damages  on  the  first  count,  and  a  verdict  for  the 
defendant  on  the  second  and  third.  A  motion  was  made  by 
the  defendant  for  a  new  trial.  This  was  overruled  and  a  mo- 
tion made  to  arrest  the  judgment  of  the  court,  which  was 
also  overruled,  and  a  judgment  rendered  in  conformity  with 
the  verdict  of  the  jury.  From  this  judgment  an  appeal  was 
taken  in  the  nature  of  a  writ  of  error  to  the  supreme  court; 
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The  facts  of  the  case  are  fully  and  explicitly  stated  in  the  Nashville. 

~   .  December,  1899* 

opinion  of  the  court. 


Frierson,  for  plaintiff  in  error.  1.  The  verdict  is  contra- 
ry  to  the  evidence;  the  evidence  does  not  show  that  the 
plaintiff  in  error  was  guilty  of  such  negligence  at  the  time 
the  negro  was  lost  as  would  render  him  responsible  in  case: 
it  is  incumbent  on  the  plaintiff  or  owner  of  the  property 
to  show  that  the  loss  was  the  result  of  the  negligence  ox 
carelessness  of  the  hirer.  2  Kent's  Com.  585:  7  Cow,  900, 
note:  3  Taun.  204:  5  Barn,  and  Cress.  222. 

2.  Case  does  not  lie  and  is  not  the  proper  action  when  the 
property  hired  has  been  used  for  a  purpose  different  from  that 
for  which  it  was  hired.  Trover  is  the  proper  action.  5 
Mass.  104,  Wheelock  vs.  Wheelrigkt.  The  evidence  does 
not  sustain  the  finding  on  the  first  count. 

3.  The  declaration  has  not  sufficient  certainty  in  describing 
the  contract,  and  the  judgment  should  have  been  arrested. 

Pillow  and  Dew,  for  the  defendant  in  error.  1,  The  evi- 
dence fully  sustains  the  finding  of  the  jury;  but  where  there 
has  been  no  misdirection  of  the  court  to  the  jury,  no  fraud  or1 
improper  conduct  on  the  part  of  the  individual  in  whose  favor 
the  verdict  is  rendered,  and  a  full  and  impartial  investigation 
has  taken  place,  there  must  be  a  very  decided  preponderance 
of  evidence  against  the  finding  to  authorize  the  court  to  set 
it  aside.  Angus  vs.  Dickerson,  Meigs,  409:  Dodge  vs.  Brit 
tain,  Meigs,  84,  85,  86:  Yarborough  vs.  Abernathy,  Meigs; 
413,418:  Wilson  vs.  Nations,  5  Yer.  211:  4  Yer.  323,  503: 
Kelton  vs.  Bevins,  Cooke*  90, 102:  Storv  on  Bailments,  263 
273. 

2.  There  is  an  obligation  resting  upon  all  hirers  of  things 
to  use  them  with  due  care  and  moderation,  and  not  to  dpply 
them  to  any  other  use  than  that  for  which  they  were  hired; 
and  if  a  thing  is  used  for  a  different  purpose  from  that  which 
was  intended  by  the  parties,  or  in  a  different  manner,  or  for  a 
longer  period,  the  hirer  is  not  only  responsible  for  all  dama- 
ges, but  if  a  loss  occurs,  although  by  inevitable  casualty,  he 
will  be  held  responsible  therefor.     Storv  on  Bailments,  272: 
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Nashville,  Jones  on  Bailments,  68,  69,  121:  Whtdock  vs.  Wheelrigkt, 

iMcembeM^.5MaggJL04    g  ^  R^   ^  ^    ^  g^^^  4?.    j  y^  ?3 

T*  y  3.  The  first  count  in  the  declaration  would  be  good  though 

branch.  no  consideration  was  alleged.  The  rule  is  that  where  the 
action  is  for  a  breach  of  an  express  or  implied  contract  and 
brought  for  nonfeasance,  the  consideration  must  be  stated,  but 
when  it  is  for  misfeasance  or  malfeasance  no  consideration 
need  be  stated.  1  Ch.  PL  417:  5  Term  R.  193:  3  East,  62: 
6  East,  332:  1  Saunders,  312:  4  T.  R.  718.  There  is,  howev- 
er, a  consideration  stated,  and  the  terms  of  the  special  hiring 
are  set  out  with  sufficient  accuracy.  If  the  law  required  a 
consideration  to  be  stated,  and  the  consideration  was  not  sta- 
ted, yet  would  this  defect  be  cured  by  the  verdict  of  the  jury. 
The  rule  is,  that  where  there  is  any  defect,  omission  or  imper- 
fection, whether  in  form  or  in  substance,  which  would  have 
been  fatal  on  demurrer,  yet  if  the  issue  joined  be  such  as 
necessarily  required  on  the  trial  proof  of  the  facts  so  defec- 
tively or  improperly  stated  or  omitted,  and  without  which  it 
is  not  to  be  presumed  that  the  judge  would  have  directed  the 
jury  to  give,  or  they  would  have  given  the  verdict,  such  de- 
fect, imperfection  or  omission  is  cured  by  the  verdict.  1 
Ch.  PL  329. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  the  value  of  a  negro  man,  slave, 
that  was  hired  by  the  defendant  in  error  to  the  plaintiff  in 
error,  and  was  drowned  while  in  the  service  of  said  plaintiff 
in  error.  There  are  three  counts  in  the  declaration;  the  first 
count  alleges  that  Branch  hired  his  negro  man,  Isaac,  to 
Horsely  for  the  term  of  twelve  months,  and  that  the  defend- 
ant undertook  and  agreed  that  said  negro  slave  should  "not 
be  put  and  caused  to  work  and  be  employed  in  or  about  the 
water,  so  as  to  endanger  his  health  and  life:"  breach,  that 
said  slave  was  not  kept  from  in  and  about  the  water,  by  rea- 
son whereof  he  was  drowned  and  wholly  lost  to  the  plain- 
tiff. The  second  count  alleges  that  the  defendant  hired  the 
negro  man  slave,  Isaac,  the  property  of  the  plaintiff,  for 
twelve  months,  and  that  the  defendant,  contrary  to.  his  duty, 
took  such  bad  care  of  the  negro,  Isaac,  that  he  became  lost  to 
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the  plaintiff.     The  third  is  a  common  count  m  trover  for  the  Nashville, 

_.  December.  1899. 

negro  man,  Isaac 


The  plaintiff  proved  by  T.  M.  Branch  and  James  G.  Branch,  * 
that  the  contract  of  hiring  was,  that  Isaac  "was  not  to  work  **■•*' 
in  or  about  the  water,  but  that  defendant  agreed  to  employ 
him  in  cutting  and  hauling  saw-logs  and  on  his  farm."  H$ 
also  proved  by  Charles  Burke,  who  was  in  the  employment 
of  the  defendant  the  year  Isaac  was  there,  that  some  time  be- 
fore Isaac  was  drowned,  he  went  up  the  river  for  a  raft  of  saw- 
logs  and  came  down  in  a  canoe  before  the  logs,  the  water  be- 
ing deep  in  many  places,  Isaac  was  also  engaged  in  taking 
gravel  to  the  mill-dam  in  a  canoe  and  was  once  turned  over 
when  so  engaged,  and  was  drawn  out  of  the  river  bywitnesp. 
Many  other  witnesses  proved  that  Isaac  was  employed  in  ta- 
king gravel  to  the  dam  in  a  canoe.  SeveraT  witnesses  proved 
that  the  plaintiff  stated  to  the  defendant,  as  a  reason  why  he 
did  not  wish  the  negro  to  be  employed  about  the  water,  that 
he  was  subject  to  the  rheumatism,  and  could  not  swim. 
Jesse  Dean  proved  that  he  was  in  the  employment  of  the 
defendant  the  year  Isaac  was  hired  by  him;  that  the  defend- 
ant told  him  to  take  the  boy,  Isaac,  and  a  negro  boy,  Merritt, 
and  go  early  next  morning  across  the  river  to  the  mill  and 
put  plank  in  a  kiln  to  dry.  The  defendant  lived  on  one 
side  of  the  river  and  the  mills  were  on  the  other.  Witness 
started  about  day-light.  They  were  in  the  habit  of  crossing 
the  river  above  the  dam  in  a  canoe.  There  were  two  land- 
ings, one  higher  up  than  the  place  from  which  they  started. 
They  found  the  canoe  at  the  lower  landing  about  thirty  or 
thirty-five  feet  above  the  dam.  They  could  safely  pass  from 
that  landing  by  going  a  little  up  by  the  bank  and  then  striking 
across.  This  had  often  been  done.  There  was  a  rise  in  the 
river;  the  water  run  upon  the  dam  about  half  way  up  his 
thigh.  The  dam  was  lower  at  the  middle  than  at  either  side. 
Merritt  was  a  skilful  paddler.  Witness  first  entered  the  boat, 
then  the  boy,  Merritt,  and  lastly  the  negro,  Isaac,  who  pushed 
the  canoe  from  the  bank,  and  in  doing  so,  instead  of  pushing 
off  in  the  usual  way,  threw  the  end  round  so  as  to  turn  the 
bow  and  place  the  boat  too  far  out  in  the  strearti,  and  before 
the  boy  Merritt  could  right  her,  it  was  found  she  would  go* 
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Nashville,  over  the  dam.    The  dam  was  about  eight  feet  high,  and  the 
lg6cem  *' 1  current  below  very  dangerous.    When  they  discovered  the 

^r*1*      boat  would  go  over,  witness  told  the  negroes  to  jump  out. 

Braach.  ip^ey  all  did  so.  Witness  and  Merritt  walked  out  on  the 
dam.  The  foot  of  negro,  Isaac,  slipped  when  he  struck  the 
dam,  and  he  went  over  and  floated  down  a  short  distance  and 
got  on  a  sand  bar.  The  water  was  up  to  the  breast.  Wit- 
ness called  to  Isaac  to  stand  where  he  was  and  he  would  go 
to  him  and  take  him  out.  After  standing  a  while  he  seemed 
to  slip  off,  paddled  with  his  hands,  and  sunk  in  a  few  feet  of 
the  bank  and  was  drowned.  The  foregoing  is  substantially 
the  proof  in  the  cause,  and  the  bill  of  exceptions  certifies  that 
it  contains  all  the  testimony. 

The  court  charged  the  jury  upon  the  first  count,  that  they 
were  to  consider  whether  any  special  contract  was  made  or 
not  between  the  parties.  If  the  negro  belonged  to  the  plain- 
tiff, and  Horsely  hired  him  from  the  plaintiff,  it  was  competent 
for  them  to  make  their  own  contract  or  bargain,  and  if  they 
ipade  such  special  contract,  Horsely  would  have  no  other  right 
than  such  contract  conferred,  and  if  he  used  the  negro  in  a 
manner  different  from  that  pointed  out  in  the  contract  it 
would  be  at  his  own  risk,  because  in  hiring,  the  owner  of  the 
negro  may  limit  the  power  of  the  hirer,  and  if  the  hirer  ap- 
propriates the  property  hired  in  a  manner  different  from  that 
pointed  out  in  the  contract  and  it  should  be  lost,  it  is  just  and 
right  that  the  hirer  should  lose  it,  because  it  is  as  though  no 
contract  were  made  between  them,  the  consent  of  the  owner 
being  wanting  to  the  act.  The  jury  should  consider  whether 
there  was  any  such  contract,  and  whether  the  defendant  mis- 
applied the  negro;  if  so,  he  was  liable  if  the  negro  was  lost. 
The  jury  must  therefore  look  to  the  proof  and  see  if  there 
was  a  special  contract  as  stated;  if  there  was,  and  the  defend- 
ant used  the  negro  in  a  way  the  contract  did  not  authorize, 
and  the  negro  was  lost,  it  would  be  his  loss  and  not  the  plain- 
tiff's. The  charge  of  the  court  on  the  second  count  was  sat- 
isfactory to  both  parties. 

After  stating  the  substance  of  the  third  count,  and  explain- 
ing the  nature  of  the  action  of  trover,  the  court  remarked  to 
tjie  jury  in  substance:  "To  come  to  a  correct  conclusion  on 
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this  count,  you  must  again  advert  to  the  proof  and  see  wheth-  Nashville, 
er  there  was  a  special  contract  between  the  parties.    If  the  - 
contract  was  a  general  one,  the  hirer  is,  in  law,  the  temporary 
owner,  and  trover  will  not  lie  for  mere  neglect  or  abuse  of 
the  thing  hired;  but  if  there  was  a  special  contract,  and  if, 
the  defendant  used  the  negro  in  a  manner  different  from  the  • 
terms  of  the  contract,  trover  will  lie,  because  such  act  of  the  ^ 
hirer  would  be  an  illegal  assumption  of  ownership,  and  would  1 
be  a  conversion  in  law.     Whether  there  was  such  a  contract 
and  breach  you  must  determine  from  the  evidence.    If  there 
was,  you  must,  under  this  count,  find  for  the  plaintiff  and 
assess  his  damages;  if  there  was  not,  then,  so  far  as  this 
count  is  concerned,  you  must  find  for  the  defendant.    If  the 
jury  should  believe  there  was  a  special  contract,  and  a  breach 
thereof  by  the  defendant,  then  the  defendant  would  be  guilty 
of  a  conversion  and  liable  in  trover,  even  though  the  jury 
should  believe  the  negro  was  lost  subsequent  to  such  viola- 
tion of  the  contract,  and  under  circumstances  which  would 
not  be  a  violation  of  the  contract,  unless  the  jury  believed 
the  plaintiff  waived  the  violation  of  the  contract,  of  which 
the  jury  must  be  the  judges  from  the  testimony  in  the  cause. 
\t  would  be  competent  for  the  plaintiff  to  waive  any  particu- 
lar breach  of  the  contract,  and  not  the  benefit  of  the  contract 
generally.    Whether  he  did  or  not,  it  is  for  you  to  determine 
from  the  proof." 

The  jury  found  a  verdict  for  the  plaintiff  upon  the  first 
count,  and  assessed  his  damages  to  one  thousand  dollars,  and 
a  verdict  for  the  defendant  upon  the  second  and  third  counts. 
The  defendant  moved  for  a  new  trial,  which  was  refused,  and 
judgment  rendered  for  the  plaintiff,  to  reverse  which  this  ap- 
peal in  error  is  brought. 

1 .  The  first  and;  principal  question  is,  whether  the  evidence . 
appl.ica.ble  to  the  first  count  of  this  declaration  warranted 
the  jury  in  finding  a  verdict  upon  that  count.  This  count 
states  a  special  contract  of  hiring  and  an  application  of  the 
property  in  a  manner  different  from  that  agreed  on,  whereby 
the  negro  was  drowned  and  lost  to  the  plaintiff.  The  agree- 
ment proved  corresponds  substantially  with  that  stated.  It 
was  that  "Isaac  was  not  to  work  in  or  about  the  water,  but. 
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Nashville,  place,  and  did  not  return  until  long  after  the  time  fixed  in  the 
^contract.  The  court  very  properly  decided  that,  according 
to  the  facts,  the  plaintiff  had  misconceived  his  action.  For 
riding  the  horse  to  a  different  place  than  the  one  agreed  on, 
he  had  violated  his  contract  and  had  been  guilty  of  a  conver- 
sion of  the  property,  for  which  he  was  liable  in  trover  and 
not  in  case.  But  the  court  never  thought  of  deciding  that 
counts  in  case  might  not  be  well  joined  with  a  count  in  tro- 
ver. The  contrary  is  too  well  settled  to  require  discussion 
here. 

4.  It  is  next  insisted  that  the  first  count  is  bad,  and  that 
the  judgment  ought  to  have  been  arrested.  It  is  unnecessary 
to  enter  upon  an  examination  of  the  authorities  upon  this 
point.  It  is  enough  to  say,  that  although  somewhat  inartifi- 
cial, and  possibly  bad  on  demurrer,  still  there  is  no  defect  that 
would  not  be  cured  by  a  verdict. 

**  5.  Exception  is  taken  to  the  charge  of  the  court  upon  the 
third  count  because  his  honor  said,  "if  the  jury  should  be- 
lieve there  was  a  special  contract  and  a  breach  thereof  by  the 
defendant,  then  the  defendant  would  be  guilty  of  a  conversion 
and  liable  in  trover,  even  though  the  jury  should  believe 
the  negro  was  lost  subsequent  to  such  violation  of  the  con- 
tract, and  under  circumstances  which  would  not  be  a  violation 
of  the  contract."  This  part  of  the  charge  is  in  strict  con- 
formity to  the  opinion  of  this  court  in  the  case  of  Angus  vs. 
Dickinson,  Meigs'  Rep.  460. 

This  doctrine  is  founded  upon  reasons  which  cannot  be 
controverted.    Whenever  the  hirer,  who  has  made  a  special 
contract,  violates  that  contract  by  a  misapplication  of  the 
property  hired,  having  no  authority  by  his  contract  so  to 
apply  the  property,  it  is  the  same  thing,  so  far  as  that  use  of! 
the  property  is  concerned,  as  though  there  were  no  contract,! 
and  the  party  had,  without  the  semblance  of  authority,  as-' 
sumed  the  ownership  and  control  of  another  man's  property. 
Being  thus  guilty  of  a  conversion  of  the  property,  he  is  in- 
stantly liable  to  an  action  of  trover  for  its  value.     It  is  there- 
fore manifest  that  the  plaintiff's  right  to  a  recovery  being 
^complete,  cannot  be  affected  by  any  question  as  to  the  subse- 
quent loss  of  the  property.     It  is  supposed  this  liability  would 
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not  exist  in  the  case  of  a  negro  who  had  been  hired  for  a  1£**"]T,**i 
year, -because  it  is  said  the  hirer  would  not  have  a  right  of-  *' 

possession  until  the  end  of  the  year,  and  therefore  could  not, 
until  then,  maintain  trover,  and  that  he  would  then  be  bound 
to  receive  the  negro  if  delivered.  In  support  of  this  position 
the  case  of  Caldwell  vs.  Ctoea,  9  Yer.  262,  is  cited.  That 
was  a  case  where  the  property  bad  been  taken  out  of  the 
possession  of  the  hirer  by  a  third  person.  The  court  said 
that  the  general  owner,  not  being  entitled  to  possession* 
could  not  maintain  trover  against  such  third  person  who  had 
been  guilty  of  the  con  version.  But  the  present  case  k  whol- 
ly different:  here  the  hirer  himself  is  guilty  of  the  conver- 
sion; having  made  the  property  his  own,  and  by  his  violation 
of  the  contract  having  put  an  end  to  it,  he  is  instantly  liable 
to  the  action  of  the  owner.  We  think,  therefore,  the  entire 
charge  on  the  third  count  is  correct. 

Let  the  judgment  be  reversed,  and  the  cause  be  remanded 
to  the  circuit  court  of  Maury  county  for  another  trial  to  be 
had  therein* 


27 


SID  raovHOTt  of  «k  ivmiu  omit 


lUwnroxt, 

M'Austbr  vs.  Olmstbab,  c*  ofr. 

M'AHsUr 

M'Alister,  by  will,  appointed  Nicbol  guardian  of  his  children  and  executor, 
and  died.  Nichol  qualified  as  executor,  but  did  not  take  upon  himself  the  du- 
ties of  guardians  but,  after  acting  as  executor  of  the  wfll  six  years,  renounced 
the  guardianship.  Olmstead  was  appointed  guardian  and  receipted  in  foil 
to  Nicbol  for  the  entire  estate:  Held,  that  the  appointment  of  Olmstead  was 
legal  and  valid,  and  that  though  Nicbol  was  named  guardian  in  the  will,  and 
may  have  done  an  act  appropriate  to  the  character  of  guardian,  that  did  not 
make  him  such. 

One  of  the  heirs  died  without  issue,  and  no  letters  of  administration  were 
ever  taken  out  upon  his  estate.  Olmstead  received  his  portion  as  guardian: 
Held,  that  Olmstead  was  liable  for  all  that  he  received  as  the  property  of  his 
wards.  The  guardian  is  not  permitted  to  contest  the  validity  of  his  wards'  title 
to  the  estate  which  he  received  as  belonging  to  them.  Whatever  he  received 
he  is  bound  to  account  for. 

The  securities  of  a  guardian  are  liable  to  the  fall  extent' of  his  obligation. 

The  proper  mode  ef  taking  an  account  is  to  allow  as  credits  to  the  guar* 
dian  such  sums  as  were  properly  paid  and  for  which  there  were  vouchers  pro* 
duced;  and  where  no  vouchers  were  produced,  to  have  heard  proof  and  to  have 
allowed  such  credits  as  were  reasonable  for  boarding,  tuition  fees,  clothing, 
eVcdkc. 

Where  the  general  result  of  an  account  taken  is  correct,  the  court  win  not 
reverse,  though  there  may  be  some  partial  errors  in  the  taking  of  the  same  on 


Perkins  and  Olmstead  drew  a  joint  bill  on  a  commission  house  in  New  Of» 
leans  for  the  bonefit  of  Olmstead.  Perkins  paid  the  money  and  prayed  that 
it  might  be  allowed  as  a  set  off  against  the  claims  of  complainants:  Held,  that 
it  not  appearing  that  it  was  agreed  at  the  time  the  draft  was  drawn  that  Perkins 
should  pay  the  draft,  and  that  the  payment  should  go  towards  the  discharge  of 
his  bond  in  the  bends  of  the  administrator,  the  credit  could  not  be  allowed. 

If  Perkins  advanced  this  sum  of  money  to  Olmstead  for  bis  private  purpo- 
ses when  he  knew  that  Olmstead  was  insolvent,  with  an  agreement  that  it 
should  be  applied  in  extinguishment  of  a  debt  due  to  bim  as  trustee,  this  would 
constitute  Perkins  pariiceps  in  a  fraud  upon  the  complainants,  and  he  would 
be  held  liable  for  the  amount,  notwithstanding  the  agreement  that  it  should  be 
considered  as  a  payment 

This  bill  was  filed  by  a  portion  of  the  heirs  and  devisees 
of  Charles  M'Alister,  deceased,in  the  chancery  court  at  Frank- 
lin, Williamson  county,  on  the  12th  day  of  January,  1837, 
Ogainst  their  guardian  and  his  securities,  for  an  account. 

Charles  M'Alister,  a  citizen  at  the  time  of  his  death  or  the 
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town  of  Franklin,  WiHiamson  county,  made  his  last  will  and  Niasraxs, 


testament  on  the  7th  day  of  October,  1818,  and  died  in  some "~— -*li 


short  time  thereafter.  His  will,  at  the  October  sessions  of  WA\ 
the  county  court  of  Williamson,  1837,  was  admitted  to  pro-  *** 
bate  and  duly  recorded.  He  left  a  widow,  Elizabeth  M'Ali*. 
ter,  and  five  children,  John,  Frances,  (who  subsequently  in* 
termarried  with  Humphrey  Marshall,)  Josiah,  James,  Wil- 
liam and  Charles  M' Alister,  The  decederft  disposed  of  his 
earthly  estate  as  follows:  "I  do  hereby  devise  to  my  dear 
wife  all  my  real  estate  in  the  town  of  Franklin  during  her 
life  or  widowhood,  and  at  her  death  or  intermarriage  I  de- 
vise the  same  to  my  children  or  the  survivors  of  them.  I  do 
also  bequeath  to  my  said  wife  all  my  slaves,  all  my  household 
furniture,  and  the  dividends  or  proceeds  of  all  my  bank 
stock;  but  if  she  should  marry,  then  and  in  that  case*  it  is  my 
desire  that  she  should  have  only  one-half  or  a  moiety  of  my 
slaves,  and  all  my  household  furniture,  and  no  more  of  the 
proceeds  of  my  bank  stock  than  she  may  have  received 
of  dividends  previously.  It  is  my  desire  that  out  of  the  pro- 
ceeds of  my  bank  stock  and  the  use  of  my  slaves  my  chit 
dren  be  educated  and  supported  during  the  Widowhood  of 
my  said  wife,  if  said  funds  be  deemed  sufficient  for  that  pur- 
pose by  my  executor  hereafter  named;  but  if  not,  then  it  ia 
my  desire  that  my  executors  draw  for  and  appropriate  so 
much  of  my  property  as  they  may  deem  sufficient  to  supply 
the  deficiency  of  education  and  support  of  any  and  all  my 
children.  It  is  my  will  and  desire  that  the  balance  of  my 
property,  except  as  hereinbefore  excepted  aid  qualified,  be 
equally  divided  between  my  children-  I  do  appoint  my 
friend  John  Nichol,  merchant,  of  Nashville,  guardian  of  my 
children.  I  do  appoint  John  Nichol  executor,  and  my  dear 
wife  executrix,  of  this  my  last  will  and  testament'9 

John  Nichol  and  Elizabeth  M' Alister  qualified  according  to 
law  as  executor  and  executrix,  but  no  evidence  appears  in 
the  record  that  Nichol  ever  took  upon  himself  the  duties  and 
office  of  testamentary  guardian  of  the  children  under  this 
will.  It  appears  that  Charles  M' Alister  died  possessed  of  the 
following  real  estate,  to  wit:  a  store  house  and  dwelling 
house  in-  the  town  of  Franklin,  a  small  framed  house,  and 


tit 

Nashtillb,  some  oat  lots,  and  a  tract  of  land  of  about  one  hundred  i 
Ptc^>btr,1M9*  in  the  county  of  Williamson,  of  inferior  quality;  that  he  t 
M'A^taur  possessed  of  two  thousand  dollars  of  stock  in  the  Nashville 
Bank,  seven  slaves  of  medium  value,  besides  a  considerable 
amount  in  notes,  bonds  and  money,  in  which  his  estate  chief- 
ly consisted*  In  1882  Josiah  died  a  minor,  without  issue, 
and  no  letters  of  administration  were  ever  taken  out  upon 
his  estate.  In  1833,  M.  D.  Cooper,  John  M'Alister  and  H, 
Petway  were  appointed  commissioners  by  the  county  court 
of  Williamson  county  to  settle  with  the  executor  and  ex- 
ecutrix of  John  M'Alister,  deeeased,  who  found  a  balance 
in  the  hands  of  John  Nichol  of  twenty-four  thousand  four 
hundred  and  eighty-eight  dollars  thirty-seven  cents  in  notes, 
obligations  and  judgments.  This  settlement  was  produced 
9t  the  January  sessions  of  the  county  court  of  Williamson 
eounty,  read  and  ordered  to  be  recorded,  which  was  done 
accordingly.  On  the  4th  day  of  September,  1823,  Eliza- 
beth M'Alister,  the  widow  of  Charles  M'Alister,  deceased,  in* 
tormarried  with  Charles  G.  Olmstead,  a  citizen  of  William* 
son  county  at  that  time*  At  the  July  sessions  of  the  county 
court  of  Williamson,  in  1825,  the  following  entry  was  made 
en  the  records  of  said  court: 

HState  of  Tennessee,  Williamson  eounty  court,  July  ses- 
sions, 1825.  July  9th,  1825.  John  Nichol,  one  of  the  ex- 
ecutors and  appointed  testamentary  guardian  for  the  chil- 
dren of  Charles  M'Alister,  deceased,  appears  in  court  and 
Renounces  said  guardianship." 

A  full  and  inal  settlement  was  made  at  this  court  by  earn- 
fciissioneia  with  John  Nichol.  Charies  6.  Olmstead  wfes  ap- 
pointed guardian  of  the  minors  of  M'Alister,  deceased,  of 
which  an  entry  was  made  on  the  records  of  the  county  court 
in  the  following  words; 

••State  of  Tennessee,  Williamson  county  court,  July  term, 
1835.  Charles  G.  Olmstead  is  constituted  and  appointed 
guardian  of  John  D.  M'Alister,  Frances  M'Alister,  Charles 
If ABster,  James  M'Alister  and  William  M'Alister,  miaee 
orphans  of  Charles  M'Alister,  deceased,  who  gave  bond  of 
Kbrty  thousand  dollars,  conditioned  for  his  faithful  guanKan- 
Jhip,  with  Thomas  H.  Perkins,  Nicholas  Perkins,  senior,  Ar«, 
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securities."  •  ,- 
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At  and  during  the  same  court  a  settlement  took  place  bo-         t 
tween  Nichol  and  Olmstead,  Nichol  as  executor  and  Oim. 
stead  as  guardian,  appointed  as  aforesaid,  upon  the  conch* 
won  of  which  Olmstead  executed  to  Nichol  a  receipt,  which 
was  in  the  following  words: 

"Received  of  John  Nichol,  executor  of  Charles  M'Alister, 
deceased,  the  whole  amount  of  the  notes,  cash  in  hand,  ne- 
groes, bank  stock  and  lands  spoken  of  in  the  schedule,  being 
the  whole  of  the  estate  which  came  to  the  hands  of  said 
John  as  executor  of  the  last  will  and  testament  of  Charles 
M'Alister,  deceased,  and  likewise  the  whole  of  the  aetata 
which  belongs  to  the  children  and  legatees  of  the  said  Charles* 
July  11th,  1825.  Chabubs  6.  Olmstmt, 

Guardian  of  the  heirs  of  Chas.  M'Alister,  dec'd." 

This  receipt  was  acknowledged  in  the  county  court  as  a 
part  of  the  settlement  of  the  executor,  and  was  ordered  td 
be  recorded  and  was  recorded  accordingly. 

Upon  the  settlement  aforesaid,  subsequent  to  the  marriage 
of  Ghnstead  with  the  widow  of  the  testator,  the  negroes  were 
divided  in  accordance  with  the  provisions  of  the  will,  and 
Otmstead,  in  right  of  his  wife,  assumed  the  ownership  of  half7 
of  them,  and  claimed  one-sixth  of  the  estate  of  the  deceased 
minor,  Josiah.  Olmstead  made  a  settlement  with  Humphrey 
Marshall,  in  right  of  his  wife,  Pmnces,  and  John  M'Alister, 
for  their  interest  in  the  estate,  and  it  appears  that  they  were 
satisfied  in  regard  thereto. 

At  the  July  sessions  of  the  county  court  of  Williamson, 
1886,  Olmstead  made  a  return  of  the  state  and  condition  of 
the  estate  of  the  heirs  of  M'Alister,  deceased,  in  hit  hands, 
and  returned  in  his  hands  the  sum  of  twenty-nine  thousand 
nine  hundred  ahd  fifty  -three  dollars  and  sixty-five  cents,  givv 
tog  in  his  account  a  detailed  statement  and  swearing  to  the 
truth  of  the  same  before  that  tribunal,  in  pursuance  of  the 
act  of  the  assembly  in  such  cases.  This  was  the  only  return 
9*6*  made  by  him  as  guardian.  He  engaged  subsequently  in 
in  the  town  of  Franklin  upon  the  monies  and 
r  of  the  miaous  in  Us  hands,  with  a  relative  of  Us  as  * 


914  dbgshows  or  TRB^nmunn  court 


Nashville,  partner.    The  partner  becoming  dissipated,  tin  adventure 

1  turned  out  disastrously  and  large  sums  were  lost  also  in 

*  *r  speculations  in  the  article  of  cotton.  He  made,  at  the' in- 
stance of  Mrs.  Olmstead,  valuable  improvements  on  the  real 
estate  of  the  heirs  in  the  town  of  Franklin.  The  minors 
(the  boys)  as  they  grew  up,  became  headstrong,  ungoverna- 
ble and  reckless  in  the  expenditure  of  money,  and  the  guar* 
dian  expended  sums  for  them  time  after  time,  without  keeping 
any  regular  account  of  their  transactions.  In  1832 Mra.  Oka- 
stead  died,  and  Olmstead,  finding  his  affairs  in  a  state  of  irre- 
trievable Confusion,  left  the  State  of  Tennessee  for  the  State 
of Kentucky,  in  1836. 

The  complainants,  William,  James  and  Charles  M'AHater, 
minors  still  in  1837,  by  their  next  friend,  Gilbert  Marshall, 
chairman  of  the  county  court  of  Williamson,  filed  this  bill 
in  the  chancery  court  at  Franklin,  against  Charles  6.  Olm- 
stead, William  Donalson,  administrator  of  Lemuel  Doualson, 
deceased,  William  EL  Owen,  Thomas  H.  Perkins  and  Archi- 
bald Lytle,  the  securities  of  said  Olmstead  for  the  faithful 
performance  of  his  duties  as  guardian  according  to  law,  pray- 
ing a  decree  for  an  aceount  of  the  estate  of  the  testator. 
The  bill  charges  that  the  guardian  had  returned  in  1826  that 
he  had  twenty-nine  thousand  nine  hundred  and  fifty-eight 
dollars  and  sixty-five  cents  in  his  hands,  exclusive  of  the  real 
estate  and  the  rents  thereof,  the  slaves  and  their  hire,  and  the 
bank  stock  and  the  dividends  thereof;  that  he  bad  settled 
with  Humphrey  Marshall  in  right  of  his  wife,  Frances,  and 
with  John  M'Alister,  and  that  no  return  had  been  made  since 
1826,  and  that  they  were  in  actual  sufferance  for  the  want 
of  the  necessaries  of  life,  and  that  they  were  unable  after 
repeated  applications  to  obtain  a  settlement  with  him,  or  even 
a  statement  of  the  condition  of  the  estate;  that  Olmstead 
was  reputed  and  believed  to  be  insolvent,  and  had  abandon- 
ed the  State  of  Tennessee  and  had  gone  to  the  State  of  Ken- 
tucky. 

The  bill  further  charges  that  Olmstead  had  loaned  a  laige 
sum  of  complainants1  money  to  Thomas  H.  Perkins,  one  of 
the  said  Olmstead's  securities,  and  prayed  that  said  Perkins 
be  enjoined  from  paying  over  the  said  sum  so  loaned  in  dfe* 
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charge  of  any  debts  he  might  be  bound  to  pay  as  the  security  ,2^J™*L 

of  mid  Olmstead  under  a  different  liability.    They  pray  that 

eome  fit  person  be  appointed  their  guardian;  that  some  allow* 
anee  be  made  them  for  immediate  support*  Ate. 

The  clerk  and  master,  at  the  April  term,  1839,  was,  by  an 
interlocutory  order,  directed  to  report  instanter  what  would 
be  a  suitable  maintenance  for  each  of  the  complainants. 
The  clerk  reported  that  it  would  require  six  hundred  doBais 
per  annum  to  support  Charles,  he  being  then  lately  married, 
and  three  hundred  dollars  per  annum  for  each  of  the  others- 

This  report  was  confirmed,  and  James  Parks  was  appoint- 
ed guardian,  and  ordered,  if  necessary,  to  fell  such  portion 
of  the  bank  stock  as  he  might  deem  necessary  to  raise  such 
sums  of  money  before  mentioned.  The  court  also  directed 
suits  at  law  to  be  instituted  against  Thomas  H.  Perkins  on 
certain  notes  in  the  bands  of  Parks,  given  by  Perkins  to 
Olmstead  individually,  and  by  him  deposited  amongst  the 
papers  of  bis  wards  as  a  portion  of  their  estate  By  consent 
of  parties  Humphrey  Marshall  and  wife  were  made  com- 
plainants. 

The  defendants  answered  separately.  William  Donalson 
stated  that  he  had  no  personal  knowledge  of  the  transactions 
detailed  in  the  bill,  and  prayed  for  strict  proof  thereof. 

Thomas  H.  Perkins  stated  that  he  knew  that  the  decedent, 
M'Alister,  died  possessed  of  a  large  property,  real  and  per- 
sonal, but  what  amount  in  value  or  what  in  specific  articles 
he  knew  not;  that  John  Nichol  was  appointed  by  the  will 
of  the  decedent  guardian  of  the  complainants;  he  admits 
that  he  executed  a  bond  with  Charles  G.  Olmstead  and  Nich- 
olas Perkins,  Lemuel  Donalson,  Archibald  Ly  tie  and  William 
Owen,  called  in  the  bill  of  complainants  a  guardian  bond, 
but  whether  or  not  the  county  court  of  Williamson  county 
had  jurisdiction  at  the  time  of  the  execution  of  said  bond  to 
appoint  a  guardian  for  said  children,  and  whether  said  Olm- 
stead was  duly  and  legally  appointed  guardian  or  not,  and 
whether  the  said  bond  was  a  good  and  valid  bond,  and  wheth- 
er he  was  responsible  thereon  in  this  ^ourt,  be  submitted,  to 
the  cpurt  end  required  the  complainants,  he  being  an  inno- 
cent surety,  to  bring  themselves  within  the  rules  of  law  be- 


NA«mu^fta*  they  obtained  H»  relief  sought  by  this  fait,  dec  He 
stated  that  he  did  not  know  whatatnountcame  to  the  hands 
of  Obnstead.  He  farther  stated  that  he,  together  with  one 
Nicholas  P.  Smith,  as  trustee  for  Nicholas  Perkins,  deceased* 
purchased  of  CHmstead  a  number  of  slaves,  for  which  they 
executed  their  notes  to  said  Obnstead  bearing  date  the  15th 
July,  1829,  one  for  the  sum  of  nine  thousand  five  hundred 
and  tweuty-niae  dollars  and  sixty-one  cents,  due  on  the  15th 
Inly,  1830,  and  another  for  the  sum  of  five  hundred  dollars, 
due  on  the  15th  July,  1830,  the  third  for  the  sum  of  one 
hundred  and  forty  dollars  and  thirty-nine  cents,  upon  which 
several  notes  he  had  made  several  huge  payments.  He  star 
ted  that  in  March,  1836,  and  before  the  filing  of  this  biU, 
he,  as  the  security  of  said  Obnstead,  drew  a  bill  jointly  with 
said  Olmstead,  an  Brander,  M'Kenny  and  Wright,  commis- 
sion merchants,  of  New  Orleans,  for  .the  sum  of  three  tho*- 
aand  two  hundred  dollars;  that  suit  was  instituted  against  him 
by  said  commission  merchants  in  the  federal  court  at  Nash- 
ville, and  judgment  recovered  against  him  for  the  sum  of  three 
thousand  four  hundred  and  ninety  dollars  and  twenty-five 
«ents  and  costs  of  suit,  on  the  34th  day  of  October,  1837. 
He  prayed  that  he  might  be  allowed  the  amount  of  said  judg- 
ment as  a  set  off  against  the  notes  aforesaid. 

A.  Lytle  answered  and  stated  that  he  knew  but  little  in 
regard  to  the  matters  alleged  in  the  bill,  and  required  proof 
thereof.  He  admits  that  Obnstead  intermarried  with  the 
widow  of  the  testator,  and  was  appointed  guardian  of  the 
complainants  by  the  county  court  of  Williamson;  that  a  bond 
-was  executed  by  Olmstead  and  the  securities  as  therein  sta- 
ted, but  alleges  that  the  testator,  by  his  will,  appointed  John 
Nfchol  testamentary  guardian  of  his  children,  anc^prays  the 
judgment  of  the  court  upon  the  question  whether  the  county 
court  had  power  to  appoint  a  guardian  unless  the  said  John 
Nichel  had  declined  to  act  or  had  been  removed  by  compe- 
tent authority;  He  states  that  Obnstead  had  expended  large 
sums  of  money  for  the  bandit  of  the  complainants,  and  that 
an  account  ought  to  be  taken  of  such  sums  for  the  benefit  of 
securities.  This  defendant  also  insisted  that  complainants 
could  not  have  a  decree  for  the  part  of  the  deceased  child,  Jo- 
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siab,  without  an  administration  was  taken  upon  the  estate  ^Jf******^ 

said  deceased  Josiah.  - ' 

Charles  G.  Olmstead  filed  his  answer.    After  admitting  that  r 

he  was  oppointed  guardian  of  the  complainants  by  the  counj 
ty  court  of  Williamson,  he  stated  that  Nichol  was  appoint* 
ed  testamentary  guardian  by  the  will  of  M'Alister,  deceased; 
that  he  had  taken  upon  himself  the  office  and  duties  of  guar- 
dian, and  continued  guardian  for  six  years  or  thereabouts! 
that  he  had  not  renounced  to  a  competent  authority,  and 
that  the  appointment  of  respondent  was  a  void  act.  He  ad- 
mitted that  he  made  the  report  as  set  forth  in  the  bill  of  com- 
plainants; alleged  that  he  had  embezzled  or  concealed  no- 
thing; that  he  was  then  in  a  state  of  utter  destitution;  that 
he  had  embarked  with  the  monies  of  complainants  in  cotton 
speculations  and  in  merchandise,  and  that  his  adventures  had 
proved  disastrous;  that  he  had  kept  no  regular  accounts  of 
the  expenditures  of  the  complainants,  but  that  they  had  been 
enormous;  that  they  were  extravagant,  headstrong,  dissolute 
and  reckless,  and  that  he  was  entitled  to  the  largest  credits 
for  expenditures  made  for  them;  that  he  had  settled  fully  with 
H.  Marshall  in  right  of  his  wife,  Frances,  and  with  John 
M'Alister;  that  he  had  made  valuable  improvements  upon 
the  dwelling  house  of  the  testator,  which  belonged  to  his 
heirs,  for  which  he  prayed  allowance  be  made  in  the  account; 
he  insisted  that  the  devises  and  bequests  in  the  will,  confer- 
ring upon  the  widow  of  the  deceased  certain  real  and  per* 
sonal  property  so  long  as  she  remained  a  widow  and  forfeit- 
ing half  thereof  in  the  event  that  she  married,  were  in  re- 
straint of  marriage  and  contrary  to  the  policy  of  the  law, 
which  is  to  encourage  marriage,  and  therefore  void  by  rea- 
son of  the  condition  attached;  and  that  "the  true  interpre- 
tation of  the  devise  of  the  real  estate  was  that  a  life  estate 
•  in  the  same  was  given  to  the  widow  at  all  events,  and  that  the 
bequest  of  the  personal  property  was  to  the  widow  absolutely." 
He  stated  that  the  provision  in  the  will  of  the  deceased  was 
totally  inadequate  for  the  support  and  education  of  the  chil- 
dren. He  stated  that  he  loaned  between  nine  and  ten  thou- 
sand dollars,  belonging  to  complainants,  to  Nicholas  Perkins, 
and  took  a  note  and  deed  of  trust  upon  his  slaves  for  the  re- 
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Nashville,  payment  of  it.  In  order  to  raise  the  money  he  sold' the  said 
•  slaves  to  N.  P.  Smith  and  Thomas  H.  Perkins.  The  sale 
under  the  deed  of  trust  was  the  source  of  the  three  notes, 
one  for  the  sum  of  about  nine  thousand  dollars,  one  for  about 
five  hundred  dollars,  and  the  other  smaller;  that  the  smaller 
note  belonged  to  the  estate  of  Nicholas  Perkins,  deceased, 
and  the  other  two  to  complainants.  Such  is  the  substance 
of  his  elaborate  answer. 

Replications  were  filed  to  these  answers  and  proofs  were 
taken,  and  the  cause  came  on  to  be  heard  before  the  honora- 
ble L.  M.  Bramlett,  chancellor,  at  the  October  term,  1837,  of 
the  chancery  court  at  Franklin,  upon  the  said  bill,  answers, 
replications  and  proof,  who  thereupon  decreed  and  directed 
that  the  clerk  and  master  should  take  an  account  of  all  the 
property  and  effects  of  Charles  M'Alister,  deceased,  which 
went  into  the  hands  of  C.  G.  Olmstead  as  guardian,  and  re- 
port what  disposition  had  been  made  thereof;  that  he  ascer- 
tain what  sums  were  due  each  of  the  complainants,  giving 
the  guardian  all  just  credits;  and  that  as  to  all  monies  receiv- 
ed or  which  should  have  been  received  by  said  guardian,  and 
which  remained  in  the  hands  of  said  guardian,  should  be 
charged  with  interest  compounded  annually.  He  further 
directed  that  in  taking  said  account  the  clerk  and  master 
should  ascertain  when  the*  said  Charles  G.  Olmstead  inter- 
married with  the  widow  of  said  M'Alister,  and  when  he  be- 
came chargeable  with  the  rents  of  the  real  estate  and  the 
hire  of  the  negroes  in  accordance  with  the  provisions  of  the 
will,  and  charge  said  guardian  accordingly,  with  interest  com- 
pounded annually  as  aforesaid,  giving  all  just  credits.  He 
further  directed  the  clerk  and  master  to  report  the  number 
of  heirs  and  legatees  said  M'Alister  left;  when  Josiah  died; 
what  became  of  his  estate;  and  all  other  facts  and  circum- 
stances in  relation  thereto.  He  was  also  directed  to  report 
if  the  testamentary  guardian  of  the  orphan  children  and 
legatees  of  Charles  M'Alister,  deceased,  acted  as  such  or  took 
upon  himself  the  office  and  duties  of  guardian,  and  if  he  did, 
how  long,  &c.  The  question  whether  the  securities  were 
chargeable  with  compound  interest  was  reserved,  and  all  oth- 
er questions. 
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The  clerk  and  master  made  his  report  on  the  15th  of  Oc-  Nashville, 
tober,  1838,.  in  which  he  set  forth  the  facts  substantially  as., 
above  set  forth.  He  reported  that  Nichol  had  never  taken 
upon  himself  the  office  and  duties  of  testamentary  guardian, 
but  had  renounced  as  above  stated;  that  he  had  adopted  as 
the  basis  of  account  the  return  of  Olmstead  in  1826  to  the 
county  court  of  Williamson;  that  he  had  deducted  therefrom 
one-sixth,  as  the  portion  of  Olmstead  in  right  of  his  wife,  in 
the  estate  of  the  deceased  minor,  Josiah;  that  he  had  al- 
lowed all  just  credits;  that  he  had  taken  an  account  in  con- 
nexion with  the  return  of  1826  of  the  hire  of  the  slaves 
and  rents  of  real  estate,  in  accordance  with  the  interlocutory 
decree  of  the  court;  that  he  had  not  allowed  Olmstead  any 
thing  for  improvements;  that  he  had  allowed  the  defendant 
credits  for  the  support  of  the  children,  including  all  expenses 
for  the  first  two  years  of  his  guardianship,  two  hundred  and 
seventy-five  dollars  per  annum,  and  for  the  remainder  of  the 
time  he  acted  as  guardian  four  hundred  dollars  per  annum; 
that  the  guardian  had  kept  no  regular  accounts,  and  that  he 
found  much  difficulty  in  ascertaining  the  proper  sum  which 
should  be  allowed  him  therefor,  but  reported  the  follow- 
ing as  the  result  of  his  investigations:  due  Charles  M'Alister, 
the  sum  of  seven  thousand  one  hundred  and  nine  dollars  and 
eighty-four  cents;  James  M'Alister,  eight  thousand  one  huur 
dfed  and  forty-nine  dollars  and  nineteen  cents;  Wra.  M'Al- 
ister, eight  thousand  eight  hundred  and  eighty-seven  dollars 
and  fifty-eight  cents. 

This  report  was  excepted  to  by  complainants  and  by  de- 
fendants, and  the  exceptions  coming  on  for  argument  and  ar- 
gument being  had,  the  court  determined  that  the  defendant 
Olmstead,  as  the  guardian  of  the  complainants,  and  the  oth- 
er defendants,  as  the  securities  of  said  Olmstead  as  guardian, 
were  responsible  to  and  bound  to  account  with  the  complain- 
ants for  the  execution  of  the  trust  of  guardian  of  complain- 
ants, by  virtue  of  his  appointment  as  such  guardian  by  the 
county  court  of  Williamson  at  the  July  term,  1826;  and  the 
court  sustained  the  exception  of  the  complainants  to  tbp 
sums  allowed  the  guardian!  in  the  absence  of  vouchers,  for 
(ha  support  of  said  minors  annually  as  being  too  large,  and 
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Nashville,  also  sustained  the  exception  to  the  allowance  of  0ti6»srttff 
December,  1839.  part  of  Josiah,g  jnterest  to  oimstead  in  right  of  his  wifcf,  and 

reserving  the  questions  arising  on  thp  exceptions  of  the  de^ 
fendants,  ordered  the  clerk  and  roaster  to  amend  his  report 
in  conformity  with  the  opinion  of  the  court,  and  to  take  such 
other  and  additional  testimony  as  to  any  and  all  credits  to  be 
allowed  the  defendant  Oimstead  for  the  boarding,  mainte- 
nance, education  and  support  of  said  minors,  &c.  and  in  the 
absence  of  vouchers  to  ascertain  what  would  be  a  reasona- 
ble allowance  therefor.  He  was  also  directed  to  ascertain 
and  report  to  the  court  whether  any,  and  if  any,  what  sums 
of  money  Thomas  H.  Perkins  was  indebted  to' Charles  G. 
Oimstead  qs  the  guardian  of  complainants. 

At  the  October  term,  1838,  the  death  of  Thomas  H.  Per- 
kins was  suggested,  and  complainants  filed  their  bill  of  revi- 
vor against  Nicholas  Perkins,  administrator  pendente  Kte,  of 
Thomas  H.  Perkins,  deceased,  and  on  motion,  at  the  April 
term,  1839,  it  appearing  to  the  court-  that  a  copy  of  the  bill 
of  revivor  and  subpoena  had  been  served  on  the  administra- 
tor, the  bill  was  ordered  to  be  revived  against  said  Per- 
kins, and  said  Perkins  having  failed  to  answer,  the  bill  was 
taken  as  confessed  and  set  for  hearing.  The  court  revived 
the  orders  of  the  October  term,  1838,  and  at  the  October 
term,  1839,  the  report  of  the  clerk  and  master  came  in.  He 
reported  that  Thomas  H.  Perkins,  deceased,  was  indebted  to 
the  said  guardian  the  sum  of  nine  thousand  two  hundred  and 
eighty  three  dollars  and  eighty-one  cents,  and  modified  his 
previous  report  in  conformity  with  the  decree  of  the  court 
The  court,  on  the  exception  to  the  report,  allowed  the  guar- 
dian credit  for  the  improvements  placed  on  the  r? al  estate 
one-sixth  of  their  estimated  value,  and  refused  to  allow  the 
guardian  for  any  sums  except  those  expended  and  for  which 
vouchers  were  produced;  refbsed  to  allow  the  defendants 
a  credit  for  Josiah's  part;  refused  to  allow  the  guardian 
any  compensation;  allowed  the  complainants  interest  an 
nually  compounded.  Exception  being  filed  as  to  the  al- 
lowance of  compound  interest  on  the  sum  due  after  the 
removal  of  Oimstead  and  the  appointment  of  Parks,  the 
exception  was  overruled;  and  upon  exception  being  taken 
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by  complainants  to  that  part  of  the  report  which  dlsal-  Nashville, 
lowed  compound  interest  on  that  part  of  the  fund  de-- 
signated  as  Josiah's  part,  the  exception  was  overruled;  and 
upon  the  report  so  corrected  and  modified,  in  conformity 
with  the  opinion  of  the  court,  the  court  decreed  that  Charles 
M'Alister  recover  of  the  defendants  the  sum  of  eight  thou* 
sand  two  hundred  and  sixty-five  dollars  and  sixty-four  cents, 
with  interest  from  9th  November,  1839,  WilKam  M'Alister 
the  sum  of  nine  thousand  six  hundred  and  sixty-four  dollars 
and  eighty-two  cents,  with  interest  from  same  date,  and 
James  M'Alister  nine  thousand  six  hundred  and  eighty-two 
dollars  and  sixty-two  cents,  with  interest  from  same  date  and 
costs  of  suit.  Thecourt  further  decreed  that  Nicholas  Perkins 
pay  the  sum  of  eight  thousand  one  hundred  and  seven  dol- 
lars and  forty-six  cents,  the  amount  borrowed  of  the  guar- 
dian, Ohnstead,  by  T.  H.  Perkins,  and  that  said  sum  when 
paid  be  credited  pro  rata  upon  the  several  sums  due  respec- 
tively to  complainants.  From  this  decree  the  defendants  ap- 
pealed. 

Ewingi  for  defendants.  The  defendants  are  not  responsi- 
ble upon  their  bond  in  this  court.  Chnrles  6.  Olmstead  was 
not  guardian  of  the  complainants;  John  Nichol  was  appoint- 
ed testamentary  guardian;  by  proving  the  will  and  taking 
out  letters  he  accepted  all  the  trusts  of  the  will.  4  Cond.  B. 
Chancery  Reports,  93:  10  Yerger's  Reports,  263.  One  of 
the  trusts  was  a  guardianship  of  the  children;  Nichol  kept 
the  estate  six  years,  and  acted  in  all  respects  as  guardian.  Af- 
ter a  lapse  of  two  years  from  his  acceptance  of  the  trust 
of  the  will  he  is  to  be  regarded  as  guardian.  Governor  vs. 
Bosky,  6  Yerger,  290.  Nichol  neverresigned  his  office  of 
guardian.  What  is  called  a  resignation  or  renunciation  in 
or  to  the  county  court  was  a  nullity.  Whatever  power  the 
county  court  might  have  with  regard  to  guardians  appointed 
by  itself  that  court  could  not  receive  the  renunciation  of  a 
testimentary  guardian.  Nichol  could  only  have  renounced 
his* guardianship  by  not  becoming  executor  or  by  renouncing 
such  executorship,  or,  having  once  acted,  by  renouncing  hii 
trusts  to  the  chancery  or  circuit  court.    There  corfd  not  be 
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Nashville,  two  guardians  at  the  same  time  deriving  their  authority  from 
D*»mbr.  m  .  jjfferent  gources.    Olmstead  would  be  liable  as  an  intruder 
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r  and  the  securities  would  be  liable  on  this  as  on  a  voluntary 
bond.  The  remedy  against  Olmstead  might  be  in  a  court  of 
chancery,  and  he  might  be  treated  as  guardian,  but  against 
the  securities  the  remedy  would  be  at  law.  The  intrusion 
was  subsequent  to  the  bond.  It  follows  if  this  be  so  that  the 
securities  would  not  be  such  for  one  who  was  a  statutory 
guardian,  and  therefore  not  liable  for  compound  interest. 
According  to  the  case  of  Deaderick  and  Wharton  compound 
interest  would  be  given  against  the  defaulter  but  not  against 
the  securities. 

2.  The  securities  insist  that  they  are  not  liable  for  the 
shore  of  Josiah  M'Alister,  deceased,  if  Olmstead  be  declared 
guardian,  as  his  share  was  received  without  the  intervention 
of  an  administrator,  and  was  in  his  hands  therefore  not  as 
guardian  but  «s  executor  de  son  tort.  In  this  character  he 
will  not  be  allowed  to  distribute.  2  Murphy:  4  Paige,  48: 
2  Maddux,  394:  10  Yerger,  371:  10  Yerger,  383.  He  is  li- 
able to  the  rightful  administrator.  Olmstead  should  have 
reduced  this  share  to  possession  it  is  said.  This  may  be  true, 
but  surely  he  was  not  bound  to  administer  for  that  purpose. 
But  it  is  said  he  receipted  for  it  as  guardian.  What  princi- 
ple of  law  prohibits  him  and  securities  from  going  behind 
the  receipt  and  proving  the.  truth  as  it  exists?  It  would  be 
np  answer  either  in  law  or  equity  to  a  rightful  administrator 
of  Josiah  to  reply  that  he  had  distributed  the  avails  of  Josi- 
ah's  interest  to  the  rightful  distributees;  Josiah  might  have 
created  debts;  to  these  a  distribution  would  be  no  bar.  This 
question  is  fully  settled  by  the  authorities  referred  to. 

3.  A  larger  allowance  should  have  been  made  Olmstead 
for  the  support  of  these  children;  from  their  character,  their 
property  and  their  station  in  life  a  less  expense  than  that  set 
down  for  the  various  years  could  not  weU  occur;  that  Olm- 
stead did  expend  more  upon  them  than  these  sums  there  is 
not  a  shadow  of  doubt  The  allowance  in  no  year  exceeds 
the  income;  and  where  the  income  is  not  very  laqge,  if  the 
gpardian  keeps  within  it  during  the  entire  minority  of  hp 
wards,  the  court  should  be  satisfied.    It  is  apparent  in  this 
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case  that  vouchers  have  not  been  kept  for  all  payments,  or  if  Nashville, 

kept  that  many  of  them  have  been  lost.    It  is  impossible  for " 

a  guardian  to  keep  vouchers  for  every  thing,  yet  allowances  * 

are  constantly  made  without  vouchers.  In  the  absence  of  olm*«m*- 
vouchers,  where  it  is  most  evident  that  expenditures  were 
made,  proof  should  have  been  heard  and  reasonable  allow- 
ances made.  The  improvements  are  such  as  a  court  at  chan- 
cery would  have  sanctioned,  and  being  now  made  without 
the  order,  an  allowance  should  be  made  for  a  permanent  and 
useful  improvement  of  the  real  estate  of  the  wards. 

4.  The  draft  paid  by  Pedtins  was  a  transaction  between 
Perkins  and  Olmstead  in  his  individual  character,  and  it 
would  be  the  consummation  of  a  gross  breach  of  trust  by 
Olmstead,  and  a  fraud  by  Perkins,  to  allow  the  amount  of  the 
draft  as  a  credit  on  the  note  of  Perkins. 

Campbell,  for  complainants.  1.  The  clerk  and  master  re- 
ports that  Nichol  never  took  upon  himself  the  office  and  du- 
ties of  guardian,  and  there  is  no  proof  that  he  ever  did.  He 
renounced  in  the  county  court,  and  Olmstead  was  appoint- 
ed and  gave  bond  as  such  and  gave  the  defendants  as  secu- 
rities. They  are  estopped  from  denying  their  own  acts  of 
record. 

2.  Olmstead  received  of  the  executor  of  M'Alister  all  the 
estate  of  said  M'Alister  as  the  property  of  his  wards  for 
whom  he  was  appointed  guardian;  he  gave  his  receipt  far 
it  to  Nichol  as  guardian;  he  returned  it  to  the  county  court 
as  guardian,  and  held  it  during  a  series  of  years  as  guardian. 
The  court  will  not  now  permit  him  to  pick  a  flaw  in  the  title 
of  his  wards  to  the  property  so  received  and  so  returned,  and 
set  up  as  a  defence  against  the  claims  of  complainants  that  a 
portion  of  the  property  will  belong  to  the  administrator  of 
Josiah  when  he  shall  be  appointed.  A  guardian  enters  upon 
land  for  his  ward,  receives  the  rents  and  profits  as  guardian: 
will  it  be  pretended  that  the  court  should  permit  the  guardian 
to  evade  an  account  of  the  rents  and  profits  of  the  land  by 
alleging  an  outstanding  tide  in  some  third  person  to  the  land 
which  has  not  been  asserted?  surely  not;  it  is  his  'duty  to 
sustain  and  support  the  title  of  his  ward's  property.    Story 
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J^to  jm. on  ASency>  8»  9>  309:  s-  217-    The  defendants  urge  that 

— — complainants  claim  the  property  as  the  distributees  of  Josi- 

t  ah,  and  that  they  can  only  recover  it  through  the  medium 

of  an  administrator.  That  point  does  not  arise  in  this  case* 
Olmstead  received  this  property  as  the  property  of  his  wards 
and  as  their  guardian,  and  was  returned  to  the  proper  court 
as  such,  and  complainants  say  that  the  law  does  not  permit 
him  to  gainsay  his  own  recorded  acknowledgments. 

3.  The  defendants  further  urge  that- Olmstead  became  ex- 
ecutor in  his  own  wrong  by  intermeddling  with  Josiah's  part* 
This  is  not  so.     1  Williams  on  Executors,  140. 

4.  There  is  another  ground  upon  which  Olmstead  is  liable. 
A  guardian  is  bound  to  secure  the  property  of  his  ward.  If 
a  loss  occurs  to  his  ward  by  his  negligence  he  is  responsible. 
Olmstead,  if  he  was  guardian,  was  bound  to  collect  and  ac- 
count for  Josiah's  part.  Josiah  was  an  infant,  owed  no  debts, 
and  Nichol  paid  his  portion  in  accordance  with  law  into  Olm- 
stead's  hands.  If  Nichol  had  notified  Olmstead  that  he  had 
Josiah's  part  and  Olmstead  did  not.  receive  it,  and  the  share 
was  subsequently  lost  by  the  insolvency  of  Nichol,  Olmstead 
would  have  been  bound  for  it, 

5.  The  accessory  obligation  follows  the  principal  What- 
ever was  Olmstead's  duty  to  do  as  guardian  the  securities 
are  bound  for  the  performance  of  that  duty.  If  Olmstead 
received  property  as  guardian  and  is  bound  therefor,  so  are 
hi?  securities.  If  it  be  the  duty  of  Olmstead  to  secure  and 
improve  the  property  of  his  wards  his  securities  are  bound 
for  the  faithful  performance  of  that  duty. 

6.  The  complainants  excepted  to  the  report  of  the  clerk 
and  master;  and  the  decree  of  the  court  in  confirmation 
thereof  is  this:  The  testator  provided  in  his  will  a  fund  for 
the  support  and  education  of  his  children;  the  guardian  paid 
for  his  wards  money  raised  out  of  the  general  property,  and 
not  from  the  fund  designated  by  the  testator;  the  court  has 
allowed  him  all  the  money  he  paid.  This  was  erroneous.  If 
the  fund  set  apart  by  the  testator  was  insufficient  he  should 
have  filed  his  petition  in  chancery,  made  known  the  fact,  and 
procured  a  legal  appropriation  of  other  funds  to  the  support 
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and  education  of  the  minors,  if  in  the  judgment  of  the  court  Nashville^ 

..  December,  1839. 

it  was  necessary. 

7.  The  defendants  except  to  the  report  of  the  cleric  and  T 

masted,  and  the  decree  of  the  court  in  confirmation  thertof  01mgtea* 
in  this,  the  defendants  were  not  allowed  for  monies  alleged 
to  have  been  paid  by  the  guardian  fcr  which  payments  no 
vouchers  were  produced,  and  were  not  allowed  an  annual 
sum  for  defraying  expenditures.  This  was  correct.  The 
law  requires  the  guardian  to  keep  regular  accounts  with  his 
wards,  to  make  settlements  annually,  and  when  he  does  set- 
tle to  produce  his  vouchers.  If  the  law  authorized  the  course 
insisted  upon  by  the  defendants  it  would  lead  to  the  most  lex- 
tensive  frauds  upon  the  estates  of  minors.  The  court  will 
not  permit  the  guardian  to  take  advantage  of  his  own  neg: 
lect>  and  supercede  the  rules  of  evidence  pointed  out  by  law: 

jifeaawufer,  for  Thomas  H.Perkins,  administrator.  1.  The 
clerk  has  reported  the  note  of  one  hundred  and  forty  dollars 
and  thirty-nine  cents  and  the  note  for  five  hundred  dollars} 
both  given  to  Olmstead  individually  ■>  as  belonging  to  the  wards' 
estate.  They  are  given  to  Olmstead  individually,  and  the 
presumption  therefore  is  that  they  belong  to  him.  The  in: 
sWer  of  Olmstead  is  not  evidence  against  his  co-defendant, 
Perkins,  and  should  not  be  regarded  as  establishing  the  own- 
ership of  the  notes. 

2.  The  clerk  and  master  reported  against  payments  which 
should  have  been  allowed,  and  the  court  confirmed  the  re- 
port disallowing  them.  A  payment  made  by  Perkins  td 
Olmstead  is  presumptive  evidence  of  payment  of  an  antece- 
dent debt,  and  not  of  a  loan.  2  Starkie,  1090.  Perkins  wag 
not  bound  to  take  care  that  the  money  tfas  propferly  applied 
where,  the  trust  was  of  a  general  nature,  as  the  case  here 
was.    2  Story's  Eq.  384-6. 

The  chancery  court  directed  a  trial  at  law  in  the  first  in- 
stance to  test  in  the  proper  tribunal  the  credits  claimed  on 
these  notes.  T.  H.  Perkins  died  and  the  court  directed  the 
clerk  and  master  to  report  on  the  question  as  to  whether  the 
payments  should  be  allowed  as  credos.  He  reported  against 
them,  and  the  court  confirmed  the  report.    The  cause  was 
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Nashville,  thus  transferred  from  law  to  equity.    This  was  erroneous, 

TUoamhA^  1839*  .  " 

-because:  1st.  In  the  suit  brought  on  these  bonds  by  complain- 
ants, at  law,  they  had  fall,  effectual  and  complete  remedy.  2d. 
In  the  case  at  law,  Olmstead  being  the  payee  of  all  the  notes, 
suits  would  necessarily  be  instituted  in  his  name  for  recove- 
ry. To  bring  this  case  now  into  equity  would  be  changing 
the  parties  so  to  affect  the  application  of  the  rules  of  evi- 
dence. This  cannot  be  done,  as  it  would  be  depriving  the 
defendant  of  his  legal  rights.  Equity  follows  the  law  in  such 
cases.  Grisley's  Evidence,  34:  Story's  Eq.  394r-5-6:  Norris 
Peake,  34:  2  Starkie,  39,  40:  7  Term  Rep.  §63:  7  Term 
Rep.  670:  7  Yerg.  297. 

Green,  J.  delivered  the  opinion  of  the  court. 

1.  Was  Olmstead's  appointment  as  guardian  legal?  We 
think  it  was.  Although  Nichol  was  named  guardian  as  well 
as  executor  in  the  will,  that  did  not  make  him  such;  and  not 
having  assumed  the  performance  of  the  duties  of  guardian, 
but  on  the  contrary  renouncing  that  character  in  court,  we 
cannot  consider  him  such  because  he  may  have  done  an  act 
appropriate  to  the  character  of  guardian. 

2.  Are  the  securities  liable  for  Josiah's  part  of  the  estate? 
We  cannot  criticise  the  settlement  between  the  executor  and 
guardian  to  see  if  he  received'  more  than  his  wards  were  en- 
titled to  of  the  estate.  Whatever  he  received  for  them  he 
is  bound  to  account  for  to  them.  It  would  be  monstrous  if 
a  guardian  were  permitted  to  contest  the  title  of  his  wards 
to  the  estate  he  may  have  received  for  them  in  his  character 
of  guardian,  upon  the  ground  that  he  had  received  more 
than  they  were  entitled  to.  If  Nichol  paid  to  this  guardian, 
for  his  wards,  money  which  a  future  administrator  of  Josiah 
may  be  entitled  to  demand,  certainly  this  guardian  is  not  res- 
ponsible for  it,  but  Nichol  (if  any  one)  would  have  to  an- 
swer to  such  administrator.  The  question,  therefore,  wheth- 
er this  share  could  have  been  received  without  an  adminis- 
trator, does  not  arise.  Olmstead  received  the  fund  as  guar- 
dian and  is  bound  to  account  /or  it,  and  his  securities  are  li- 
able to  the  extent  of  his  obligation. 

3.  Probably  the  moi#satisfactory  manner  of  taking  the 
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account  would  have  been  to  have  allowed  such  sums  as  were  Nabhvillh, 
properly  paid,  and  for  which  there  were  vouchers  produced,  - 
and  where  no  vouchers  existed,  to  have  taken  the  proof  and 
made  such  allowance  as  was  reasonable.  The  decree  ma- 
king the  last  reference  authorized  this  course;  and  where  no 
voucher  existed  for  the  payment  of  boarding,  proof  was  made 
as  to  what  was  reasonable,  and  that  sum  was  allowed.  It  is 
true,  that  for  some  years  the  allowance  was  small,  but  the  de- 
*ndant's  answer  and  the  proof  show  they  boarded  part  of 
the  time  where  very  little  was  paid.  On  the  other  hand  the 
allowances  for  some  of  the  years9  expenses  are  extravagantly 
high,  and  such  as  ought  not  to  have  been  made,  had  a  full 
allowance  been  made  for  each  year.  The  average  expense 
of  the  lowest  is  about  two  hundred  and  forty  dollars  per  an- 
num and  of  highest  about  three  hundred  and  fifty  dollars* 
This  we  think  an  ample  allowance;  and  although  strictly 
some  of  the  details  of  the  account  may  be  erroneous  on  both 
sides,  we  consider  that  the  result  does  ample  justice  to  the 
defendant,  and  therefore  will  not,  for  the  sake  of  attaining 
the  same  end  by  a  somewhat  different  process,  alter  it. 

4.  The  proof  does  not  satisfy  us  that  Perkins  and  Olm- 
stead  agreed,  at  the  time  the  draft  on  the  New  Orleans  house 
was  drawn  by  them,  that  Perkins  should  pay  the  draft,  and 
that  it  should  go  towards  discharging  the  bond  Olmstead 
held,  as  guardian,  on  Smith  and  Perkins.  It  is  very  probable 
Perkins  the  more  readily  became  bound  for  Olmstead  from 
the  knowledge  that  he  owed  him  this  money;  but,  unless  it 
was  agreed  (and  we  think  it  was  not)  that  the  sum  for  which 
the  bill  was  drawn  should  be  a  payment  of  the  note,  the  pay- 
ment of  it  afterwards  by  Perkins  could  not  entitle  him  to 
claim  a  credit  on  the  note  for  that  sum.  Indeed,  if  he  ad* 
vanced  this  sum  to  Olmstead  for 'his  private  purposes  when 
he  knew  he  was  insolvent,  with  the  agreement  that  it  should 
be  applied  in  extinguishment  of  a  debt  due  as  trustee,  thus 
enabling  him  to  commit  a  gross  breach  of  trust,  it  is  difficult 
to  perceive  how  he  could  have  been  excused  from  liability 
therefor  to  the  cestue  que  trust,    Let  the  decree  be  affirmed. 
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Nashville, 

member,  1839.  LaWBBNCB  VS.  THB  STATE. 

Lawrence 

TaeV8tete«         k>*  property  cannot  be  the  subject  of  larceny.    Porter  vs.  The  State,  %f. 
and  V.  226. 

Muirhead  placed  his  pocket-book  upon  the  table  of  a  barber1!  shop,  there  to 
remain  till  he  could  get  a  bank  bill  changed,  and  on  leaving  the  shop  he  forgot 
to  take  his  pocket-book,  bat  upon  missing  it  he  immediately  recollected  that  he 
hadleft  it  at  the  barber's  sbep:  Held,  that  this  ^^et^oktBl  the  tmieHwaasa 
left,  was  not  "lost  property"  in  the  sense  used  in  the  law  books,  and  was  thf> 
subject  of  larceny* 

At  the  June  term,  1839,  of  tbo  circuit  court  of  Wilson 
county,  the  grand  jury  of  the  county  indicted  John  Law- 
rence, a  free  man  of  color,  for  stealing  bank  notes  of  the 
yalue  of  four  hundred  and  eighty  dollars,  the  property  of 
John  Muirhead.  He  pleaded  not  guilty,  and  the  cause  was 
submitted  to  a  jury,  his  honor  U.  A.  Keebte,  special  judgie* 
presiding,  when  it  appeared  in  proof  that  the  ptogecntor, 
Muirhead,  on  the  12th  March,  1889,  walked  into  the  shop  of 
Lawrence,  a  barber  in  the  town  of  Lebanon,  and  having  had 
{lis  Jiair  trimmed,  took  out  hfe  pocket-book,  and  handing  a 
bank  bill  to  the  barber,  out  of  which  to  take  his  compensa- 
tion, he  placed  it  on  the  table.  The  barber  left  the  shop  to 
get  the  bill  changed,  and  a  tight  occurring  in  the  streets,  the 
prosecutor's  attention  was  arrested  thereat  and  he  left  the 
shop,  his  pocket-book  lying  on  th6  table.  The  prosecutor  did 
not  miss  the  pocket-book  till  he  was  undressing  for  bed* 
when  he  immediately  recollected  that  he  had  left  it  at  the 
barber's  shop,  tie  returned  to  the  sfiop,  the  pocket-book 
was  gone,  and  search  being  instituted  it  could  not  be  founcl 

Lawrence  brought  the  money  to  Nashville  and  expended 
it  in  the  purchase  of  confetttiobs,  dbc.  On  bring  arrested,  he 
gore  contradictory  ftoeouftts  as  to  the  source  from  which  he 
{procured  the  rhortey .    The  motiey  was  fully  identified. 

OndeV  the  ohargto  of  hid  honfor,  whkft  bJ  sftt  forth  in  tlw 
opinion  of  the  court,  the  jury  found  Lawrence  gttftty  of 
gtend  larceny,  and  fi*ed  hi*  terrn  of  imprisonment  bfr  the  jail 
Aid  peftitaiitMrry  house  of  the  State  at  tight  years,  and  also 
returned  a  verdict  against  him  for  the  sum  of  four  hundred 
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and  eighty-four  dollars,  the  value  of  property  stolen  and  ap-  Nashville, 
propnated,  and  interest  thereupon. 

The  defendant  moved  the  court  to  set  aside  this  verdict, 
but  the  motion  was  overruled,  and  judgment  rendered  that  he 
should  be  confined  in  the  jail  and  penitentiary  house  of  the 
State  for  the  term  of  eight  years  from  the  date  of  the  judg- 
ment; that  he  be  rendered  infamous  and  incapable  of  being  ex- 
amined as  a  witness,  and  that  he  be  disqualified  from  holding 
any  office  of  profit  or  honor  in  the  State;  and  that  John 
Muirhead  recover  of  him  the  sum  of  four  hundred  and  eighty- 
four  dollars. 

From  this  judgment  of  the  court  defendant  prayed  and 
obtained  an  appeal  in  the  nature  of  a  writ  of  error  to  this 
court. 

JR.  M.  Burton,  for  plaintiff  in  error.  In  order  to  consti- 
tute a  larceny  there  must  have  been  committed  a  trespass  by 
the  defendant  in  the  taking  and  carrying  away  the  property 
of  the  prosecutor;  and  to  sustain  this  position  he  cited  Por- 
ter vs.  The  State,  M.  and  Y.  226:  1  Hay.  157,  note:  State  vs. 
Braden,  %  Tenn.  68:  State  vs.  Wright,  5  Yer.  154:  Fetter 
vs.  The  State,  9  Yer.  There  can  be  no  trespass  without  a 
violation  of  the  possession  of  the  owner  at  the  time  of  the 
taking.  1  Haw.  135,  note.  "There  must  be  an  actual  sever- 
ance of  the  thing  from  the  possession  of  the  owner."  ft 
East's  P.  C.  554.  In  this  act  of  taking  there  was  no  sev- 
erance of  the  pocket-book  from  the  possession  of  the  pros- 
ecutor. It  was  not  in  his  personal  possession,  nor  in  bis 
house,  nor  in  the  hands  of  his  agent.  It  was  not  in  his  cus- 
tody or  control,  and  the  testimony  proves  that  he  did  not 
know  where  it  was.  It  was  left  in  the  shop  of  defendant, 
yet  not  entrusted  to  his  care,  nor  left  there  for  safe  custody, 
and  not  with  the  knowledge  of  the  prosecutor.  This  was  a 
case  of  actual  loss. 

There  is  no  possession  violated,  no  trespass  committed,  Bd 
larceny  perpetrated  in  the  seizure  and  conversion  of  lost 
property.  14  Johnson:  3  Inst  102, 103:  Haw.  134,  sec.  3. 
The  reason  given  by  Hawkins  for  this  is  sound,  to  wit,  "be- 
cause the  party  is  not  much  aggrieved  where  nothing  is  take* 


Lawrence 

v 
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Nashville,  but  what  he  had  lost  before/'    If  the  act  of  taking  lost  prop- 
lumber,  1839.  erty  be  regarded  with  an  eye  to  fa  gUat  0f  the  taker  it  is 

less  than  the  guilt  involved  in  a  larceny,  for  it  requires  a 
greater  degree  of  daring  turpitude  to  seize  and  carry  away 
property  from  lawful  custody  than  merely  to  take  possession 
of  that  which  is  in  the  custody  of  no  one.  If  it  be  regarded 
with  an  eye  to  the  owner  of  lost  property,  it  is  still  not  the 
policy  of  the  law  to  aid  negligence  and  protect  indiscretion. 
Paley's  Phil.  Ch.  on  Crimes. 

Attorney  General,' for  the  State,  cited  Uite  vs.  The  State,  9 
Yer.  206,  and  contended  that  the  pocket-book  and  money 
therein  contained  were  within  the  control  of  the  prosecutor 
at  any  moment  when  his  mind  should  recur  to  them,  if  they 
had  been  left  where  he  intentionally  placed  them,  and  that 
they  were,  consequently,  at  the  time  of  the  seizure  of  them, 
within  the  constructive  possession  of  the  prosecutor,  and  the 
subject  of  larceny. 

Reese,  J.  delivered  the  opinion  of  the  court. 

This  is  an  indictment  for  grand  larceny.  The  plaintiff  in 
error  was  a  barber,  and  had  a  shop  in  the  town  of  Lebanon. 
Muirhead,  the  prosecutor,  went  to  the  shop  of  Lawrence  late 
in  the  evening  for  the  purpose  of  having  his  hair  trimmed. 
This  operation  having  been  performed,  prosecutor  took  out 
his  pocket-book  in  order  to  pay  the  plaintiff  in  error,  and 
gave  him  a  one  dollar  bill,  but  the  latter,  not  having  the 
change,  left  the  shop  for  the  purpose  of  procuring  it,  and 
prosecutor  remained.  When  the  prosecutor  took  out  his 
pocket-book,  which  contained  four  hundred  and  eighty  dol- 
lars, he  laid  it  upon  a  table  in  the  shop.  On  the  return  of 
the  plaintiff  prosecutor  met  him  without  the  door,  received 
his  change  and  departed.  On  retiring  to  bed  that  night  at 
nine  or  ten  o'clock  he  missed  his  pocket-book,  and  remem- 
bered that  he  had  left  it  on  the  table  in  the  shop.  He  then 
went  to  the  shop,  where  he  found  the  plaintiff,  who  denied 
all  knowledge  of  the  pocket-book.  The  foregoing  is  a  suffi- 
cient statement  of  the  evidence  with  reference  to  the  question 
discussed  before  us.     Upon  this  part  of  the  testimony,  his 
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honor,  the  circuit  judge,  charged  the  jury,  that  if  the  pros-  Nashville, 
ecutor  took  out'  his  pocket-book  in  the  shop  of  the  defendant  — 
and  laid  it  upon  the  table,  and  the  defendant  took  it,  unknown 
to  the  prosecutor,  with  the  intention  of  converting  it  to  his 
own  use,  against  the  will  and  knowledge  of  the  prosecutor, 
and  whilst  the  prosecutor  was  in  the  shop,  that  he  would  be 
guilty  of  larceny.  The  court  further  charged,  that  if  the 
prosecutor  had  taken  out  his  pocket-book  and  laid  it  upon 
the  table  at  defendant's  shop  and  left  it  there  and  went  away 
out  of  the  house,  it  would  still  be  a  sufficient  constructive 
possession  in  the  prosecutor  to  make  the  taking  and  convert- 
ing it  to  defendant's  use  a  larceny,  if  such  taking  was  accom- 
panied with  the  intention  of  appropriating  the  bank  notes  to 
his  own  use  without  the  knowledge,  consent  or  will  of  the 
prosecutor.  The  defendant  having  been  convicted  by  the 
verdict  of  the  jury,  and  having  moved  the  court  for  a  new 
trial*  which  was  refused,  he  brings  his  writ  of  error  before 
this  court;  and  here  it  has  been  argued  with  much  zeal  and 
ingenuity  by  his  counsel  upon  the  authority  of  Long's  case, 
I  Hay.  157,  note,  State  vs.  Braden,  2  Tenn.  Rep.  68,  State 
vs.  Wright,  5  Yer.  Rep.  155,  and  Fetter  vs.  The  State,  9 
Yerger,  that  to  constitute  larceny  there  must  be  at  least  a 
constructive  possession  in  the  owner  of  the  goods  and  a 
trespass  in  the  taking;  and  this  is  certainly  so,  upon  the  au- 
thority of  the  cases  referred  to.  But  the  question  before  us 
is,  had  not  thf  prosecutor,  under  the  circumstances  proved,  a 
constructive  possession,  so  as  to  make  a  taking,  with  the  in- 
tention to  appropriate,  a  trespass,  and  therefore  a  larceny? 
The  defendant's  counsel  answers  the  question  in  the  negative, 
and  strenuously  contends  that  the  prosecutor,  having  gone 
away  from  the  shop  without  remembering  that  he  had  left 
his  pocket-book  behind  him,  the  same,  during  the  time  his 
mind  remained  in  that  state,  may  be  said  to  have  been  lost; 
and  that  it  has  been  determined  in  the  case  of  Porter  vs. 
The  State,  Martin  and  Yer.  226,  that  the  fraudulent  appro-  \ 
priation  of  lost  goods,  even  where  the  finder  knows  the 
owner,  is  not  larceny.  We  answer  that  the  pocket  book, 
under  the  circumstances  proved,  was  not  lost,  nor  could  the 
defendant  be  called  a  finder.    The  pocket  book  was  left,  not. 
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Nashville,;  lost.    The  loss  of  goods,  in  legal  and  common  intendment, 

depends  upon  something  more  than  the  knowledge  or  ignor- 

M»yorf  Ax.    ance>  ^e  memory  or  want  of  memory,  of  the  owner,  as  to 

B6Mly*      their  locality  at  any  given  moment.    If  I  place  my  watch  or 
pocket-book  under  my  pillow  in,  a  bed  chamber,  or  upon  a 
table  or  bureau,  I  may  leave  them  behind  me  indeed,  but  if 
.  that  be  all,  I  oannot  be  said  with  propriety  to  have  lost  them. 
{To  lose  is  not  to  place  or  put  any  thing  carefully  and  vol* 
,    untarily  in  the  place  you  intend  and  then  forget  it,  it  is 
casually  and  involuntarily  to  part  from  the  possession;  and 
the  thing  is  then  usually  found  in  a  place  or  under  circum- 
,        stances  to  prove  to  the  finder  that  the  owner's  will  was  not 
employed  in  placing  it  there?)  To  place  a  pocket  book,  there- 
A  fore,  upon  a  table,  and  to  omit  or  forget  to  take  it  away,  is 

not  to  lose  it  in  the  sense  in  which  the  authorities  referred  to 
speak  of  lost  property;  and  we  are  of  opinion,  therefore, 
that  there  was  no  error  in  the  charge  of  the  court  in  refer- 
ence to  the  facts  in  this  case,  and  we  affirm  the  judgment. 


MaYOJL  ANJ>  ALDERMAN   Of  COLUMBIA  ttf.   BbASLT. 

The  corporate  authority  of  the  town  of  Columbia  may  fax  privileges;  but 
if  this  power  is  exercised  by  the  passage  of  by-laws  which  are  oppressive  and 
niiequal,  such  by-laws  an  void  | 

A  general  allegation  in  defendant's  plea  that  a  by-law  is  unequal  and  oppres- 
sive is  net  sufficient  The  defendant  must  set  forth  and  show,  by  a  specifica- 
tion of  facts,  the  oppressiveness  and  inequality  of  such  law. 

Th*  Mayor  and  Aldermen  of  Columbia  instituted  an  ac- 
tion of*  debt  in  the  circuit  court  of  Maury  county,  on  the 
10th  day  of  August,  1837,  against  Esau  Beasly,  to  recover 
of  him  the  sum  of  one  hundred  and  fifty  dollars,,  a  tax  im- 
posed by  the  corporation  of  Columbia  upon  all  persons  keep- 
ing houses  for  the  purpose  of  retailing  spirituous  liquors 
within  the  corporate  limits  of  said  town.  The  plaintiffs 
set  forth  their  cause  of  action  as  follows:  "The  Mayor 
and  Aldermen  of  the  town  of  Columbia  assembled,  did,  in 
pursuance  of  and  by  Virtue  of  Jhe  act  incorporating  the  in- 
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habitants  of  said  town,  make  the  following  by-law  and  ordi-  Nashvillk, 

nance,  to  wit:  "Be  it  ordained  by  the  authority  aforesaid,  that - * 

a  tax  of  one  hundred  and  fifty  dollars  be  and  the  same  is  ayo* 
hereby  levied  upon  each  and  every  confectionary  or  coffee  B6^|y- 
house  within  the  limits  of  this  corporation  that  may  be 
opened  at  this  time,  or  that  may  at  any  time  hereafter  be 
opened  during  the  present  corporate  year,  for  the  purpose  of 
retailing  spirituous  liquors  by  the  measure,  drink  or  gdiec- 
wise,  to  be  paid  in  cash,  for  the  use  and  benefit  of  thjgfcbrpo- 
ration."  And  said  ordinance  further  provided,  in^jft»|a»ce, 
that  if  any  person  who  was  liable  to  said  tax^hould  fail  to 
pay  the  same,  after  being  duly  requested  by  die  constable  of 
the  corporation  or  by  any  other  personality  authorized  to 
receive  the  same,  that  suit  should  be  bg^pght  for  the  collec- 
tion of  the  same.  And  the  said  Mfcyor  qgid  Aldermen  fur- 
ther aver,  that  the  said  Esau  Bea&K  at  the  time  of  the  pas- 
sage of  the  ordinance  aforesaid^Snd  since  the  time  thereof, 
had  and  now  has  opened  in  tlfr  town  of  Columbia  and  coun* 
ty  of  Maury,  and  within^the  limits  pf  said  corporation,  a 
grocery  or  confectionar^  for  the  purpose  of  retailing  and 
selling  spirituous  liquors  by»the  measure  and  drink,  and  has* 
since  the  passage  thereof,  so  retailed  and  vended  within  the 
limits  spiriiuous-Jiquors  by  the  measure  and  drink.  And  the 
said  Mayor  and  Aldermen  further  aver  that  said  Esau  Beasly, 
although  requested  so  to  do  by  the  constable  of  said  corpo- 
ration, has.  not  paid  said  sum  of  one  hundrqtf  and  fifty  dol- 
lars, &e»tax  aforesaid,  to  said  constable,  upon  due  demand 
thereof,  or  to  said  Mayor  and  Aldermen." 

There  were  two  other  counts  in  the  declaration  substan- 
tially the  same  as  the  above. 

The  defendant  pleaded  to  this  declaration:  1.  Nil  debet* 
Upon  this  plea  issue  was  taken. 

2.  That  at  the  time  of  the  assessing  and  levying  of  the 
said  tax  of  one  hundred  and  fifty  dollars  by  the  Mayor  and 
Aldermen  of  Columbia,  and  before  and  since  that  time,  he 
was  a  retailer  of  spirituous  liquors  and  keeper  of  an  ordinary 
in  Columbia  in  Tennessee,  authorized  and  licensed  to  retail 
spirituous  liquors  and  keep  an  ordinary  in  the  county  of 
Maury  by  the  laws  of  the  State,  and  the  license  issued  to 
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Nashville,  said  defendant  by  the  county  court  for  Maury  county>  and 

December,  1839.  •  . 

-whilst  thus  engaged  in  his  lawful  occupation  in  the  town  of 
Columbia  in  the  county  of  Maury,  under  the  authority  and 
license  of  the  State  of  Tennessee,  and  his  said  authority  and 
license  being  still  in  force  and  unexpired,  the  said  law  and 
ordinance  of  the  Mayor  and  Aldermen  of  Columbia  was 
passed,  in  direct  contradiction  to  the  laws  of  the  State  and 
in  violation  of  and  disregard  of  his  said  license  so  issued  as 
aforesaid.    Demurrer  and  joinder  in  demurrer. 

8.*Jhat  Jthe  law  or  ordinance  passed  by  the  Mayor  and 

Aldermen  of*the  town  of  Columbia,  on  the  —  day  of , 

1837,  and  referred  to  in  the  declaration,  is  unjust,  unequal 
and  wanting  inUftUbrmity,  imposing  slight  burdens  on  some 
classes  and  oppressive  and  ruinous  ones  on  others,  without 
any  regard  to  the  amount  of  the  property  owned,  but  rais- 
ing and  collecting  the  largl^t  amount  of  the  taxes  for  corpo- 
ration purposes  from  a  smaH^class  of  citizens  with  but  little 
property,  and  collecting  but  a  small  portion  of  the  taxes  from 
the  great  body  of  the  citizens;  thejjeby  levying  and  collecting 
the  taxes  without  any  regard  to  equa^ty,  uniformity,  justice 
or  equity  in  the  assessment.  Demurrer  and  joinder  in  de- 
murrer. *. 

4.  That  notwithstanding  he  is  authorized  by  the  laws  of 
the  State  to  retail  spirituous  liquors,  yet  the  said  Mayor  and 
Aldermen  of  Columbia,  in  enacting  the  said  fifth  section  of 
the  act  or  ordinance  of  the  —  d^y  of  ,  1837,  mentioned 
in  the  declaration,  imposed  the  said  tax  of  one  hundreH  and 
fifty  dollars  on  the  defendant  as  a  retailer  of  spirituous  liquors, 
not  regarding  the  occupation  of  the  defendant  as  a. privilege 
secured  and  sanctioned  by  the  law,  but  regarding  the  same 
as  a  nuisance  and  vice,  and  so  regarding  his  said  privilege  as 
a  nuisance  and  a  vice,  he  alleges  that  the  said  Mayor  and 
Aldermen  have  imposed  the  tax  of  one  hundred  and  fifty  dol- 
lars on  his  said  privilege  and  occupation  as  such  nuisance 
and  vice,  not  with  the  view  of  regulating  and  restraining  or- 
dinances arid  tippling  houses,  but  with  the  view  and  for  the 
purpose  of  raising  taxes  on  nuisances  and  vices.  Demurrer 
and  joinder  in  demurrer. 

5.  That  the  said  fifth  section  of  the  act  or  ordinance  of 
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the  Mayor  and  Aldermen  of  the  town  of  Columbia*  referred  Nashville, 

to  m  the  plaintiffs' declaration,  was  not  passed  by  the  Mayor 

and  Aldermen  of  the  town  of  Columbia  to  lay  and  collect      ,yor' 
taxes  for  the  purpose  of  carrying  the  necessary  measures  in- 
to operation  for  the  benefit  of  said  town.    Demurrer  and 
joinder  in  demurrer. 

7.  That  the  said  ordinance  of  the  Mayor  and  Aldermen  ot 

the  town  of  Columbia,  passed  on  the  —  day  of ,  1837, 

was  enacted  without  any  authority  from  the  constitution 
and  laws  of  the  State  and  in  direct  violation  thereof.  De- 
murrer and  joinder  in  demurrer. 

At  the  May  term,  1838,  the  honorable  Samuel  Anderson* 
judgfe,  presiding,  this  cause  came  on,  and  being  argued,  the 
court  wast)f  opinion  that  "the  declaration -and  the  matters 
therein  contained  were  not  sufficient  in  law  to  enable  the 
plaintiffs  to  have  and  maintain  their  action  against  the  defend- 
ant, and  that  he  go  hence,"  &c. 

From  this  judgment  the  plaintiffs  prayed -and  obtained  an 
appeal  in  the  nature  of  a  writ  of  error  to  the  supreme  court* 

W.  A.  Cook,  for  the  plaintiff  in  error.  1.  Corporations 
exist  either  by  prescription,  the  king's  charter  or  by  statute. 
Wilcox  on  Corporations,  21:  12  Law  Library,  11. 

2.  When  the  charter  is  created  by  the  king  or  by  statute 
it  is  governed  by  certain  regulations  called  ordinances.  These 
are:  1.  Customs;  2.  Regulations  prescribed  by  the  charter  or 
by  statute;  3.  By  the  rules  called  by-laws,  mewing  the  laws 
of  the  inhabitants  of  the  place.     12  Law  Library*  40. 

3.  There  being  no  customs  to  opeifete  in  this  cause  the  or- 
dinances are  the  regulations  in  the  charter  and  by-laws  alone. 

4.  When  the  king  creates  the  charter,  inasmuch  as  he  has 
the  legislative  power  he  cannot  introduce  in  the  charter  any 
unreasonable  rules  or  such  as  are  contrary  to  the  common 
law.    12  Law  Library,  55. 

5.  The  legislature  being  the  law-making  power  can  confer 
any  powers  upon  the  corporation.    12  Law  Library,  54. 

6.  By-laws  within  the  powers  conferred  may  be  enforced 
by  penalty.     12  Law  Library,  54,  296. 

7.  The  act  of  1817,  ch.  143*  incorporating  the  town  of  Co- 


Mayor,  Ac 

r 
Beady. 
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^Nashville,  lumbia,  section  2,  confers  the  power  to  regulate  and  restrain 
-  tippling  houses,  to  impose  and  appropriate  fines  and  penalties 
and  forfeitures,  to  lay  and  collect  taxes,  and  to  pass  all  laws 
necessary  and  proper  to  carry  into  effect  the  powers  conferred. 
8.  The  power  to  restrain  and  tax  tippling  houses  confers 
the  power  exercised  by  the  Mayor  and  Aldermen  in  this  case; 
therefore,  the  ordinance  passed  on  the  19th  day  of  April, 
1837,  sec  5,  is  legal  and  valid.  The  power  to  restrain  is 
equivalent  to  the  power  to  suppress  nuisances;  all  corpora- 
tions have  this  power.  13  Law  library,  79, 336, 337, 338, 
339. 

Cohaly  for  defendant.  1.  The  sovereign  power  of  every 
country  has  the-  right  to  amend  or  annul  the  charters  of  mu- 
nicipal corporations.  2  Kent,  274, 3d  ed:  Dartmouth  College 
vs.  Woodward,  5  Cond.  Rep.  534:  Terret  vs.  Taylor,  3  Cond. 
Rep.  284. 

The  charter  of  the  corporation  of  Columbia  was  grant- 
ed under  the  constitution  of  1796.  See  acts  1817,  ch.  144? 
2  Scott's  Rev.  400.  The  second  section,  among  many  other 
enumerated  powers,  authorizes  the  Mayor  and  Aldermen  "to 
prevent  and  remove  nuisances,  to  impose  fines,  penalties  and 
forfeitures  for  the  breach  of  their  by-laws,  to  lay  and  collect 
taxes  for  the  purpose  of  carrying  the  necessary  measures  into 
operation  for  the  benefit  of  said  town,  to  regulate  and  re* 
strain  tippling  houses,  &c."  This  charter  ura  constitution 
for  this  petty  legislature,  and  the  Mayor  and  Aldermen  are 
bound  to  conform  their  acts  to  its  provisions  and  pass  no 
by-laws  inconsistent  with  the  constitution  and  laws  of  the 
State.    Angel  and  Ames,  183, 188:  2  Bac.  9. 

By  the  constitution  then  in  force,  article  1,  section  26,  all 
taxes  on  lands  shall  be  uniform  in  such  manner  that  no  one 
hundred  acres  shall  be  taxed  higher  than  another,  except 
town  lots,  which  shall  not  be  taxed  higher  than  two  hundred 
acres  of  land  each;  no  free  man  shall  be  taxed  higher  than 
one  hundred  acres  of  land,  and  no  slave  higher  than  two 
hundred  acres. 

.    The  constitution  of  1834  establishes  a  new  principle  of 
taxation,  which  is  repugnant  to  that  which  existed  in  1817. 


BMily. 
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By  article  2,  section  28,  it  is  provided  that  "all  land  liable  to  Nashville, 

taxation,  town  lots,  slaves,  &c.,  shall  be  taxable.    All  proper - 

ty  shall  be  taxed  according  to  its  value,  that  value  to  be  as-  v.' 

certained  in  such  manner  as  the  legislature  shall  direct,  so 
that  the  same  shall  be  equal  and  uniform  throughout  the 
State.  But  the  legislature  shall  have  power  to  tax  mer- 
chants, pedlars  and  privileges  in  such  manner  as  they  may 
direct    A  tax  on  white  polls  shall  be  laid,  &c." 

Section  29th  provides  that  "the  general  assembly  shall  have 
power  to  authorize  the  several  counties  and  incorporated 
towns  to  impose  taxes  for  county  and  corporation  purposes, 
and  all  property  shall  be  taxed  according  to  its  value  on  the 
principles  established  for  State  taxation." 

The  28th  section  of  article  2d  of  the  amended  constitution 
is  a  repeal  of  the  27th  section  of  article  1st  of  the  old  consti- 
tution, and  all  laws  passed  under  it  where  they  conflict  But 
the  first  section  of  article  11th  of  the  new  constitution  says 
that  "all  laws  now  in  force,  not  inconsistent  with  this  consti- 
tution, shall  continue  in  force."  The  taxing  power  conferred 
on  the  corporation  of  Columbia  must  have  been  exercised 
conformably  to  the  old  constitution,  and  that  is  inconsistent 
with  the  principles  of  the  new  constitution,  and  is  thereby 
annulled.  The  convention  seem  to  have  regarded  the  mat- 
ter in  this  light  by  expressly  providing  that  the  legislature 
"may  authorize  the  several  incorporated  towns  to  impose 
taxes."  The  constitution  does  not  say  they  may  tax,  but 
may  be  authorized  to  tax. 

The  legislature,  at  the  session  of  1835-6,  authorized  the 
counties,  but  omitted  to  empower  the  corporations  to  lay 
taxes.  From  this  omission  inconveniences  may  arise,  but 
corporations  cannot  derive  powers  from  inconveniences* 
There  are  rights  which  follow  as  incident  to  all  corporations, 
but  they  ha vo  no  implied  powers.  Their  delegated  power  is 
to  be  strictly  construed.  2  Kent,  277,  296, 298:  Angel  and 
Ames,  177  to  206. 

The  levying  taxes  is  an  exercise  of  sovereignty.  Marr  vs. 
Enloe,  I  Yerger.  If  the  legislature  had  the  right,  under  the 
old  constitution,  to  delegate  it,  (which  this  case  denies,)  the 
convention  unquestionably  had  authority  to  revoke  the  grant, 


938  DECISIONS   OF  TUB   SUPREME  COURT 

Nashville,  by  establishing  a  rule  of  taxation  inconsistent  with  the  con- 
December,  1 839.     .  !•  \         •  *   J       U        *L  *      * 

stitution,  which  existed  when  the  power  to  tax  was  con- 

ay°y    c'    ferred  on  the  incorporated  towns  in  Tennessee. 
Beady.  ^  But  if  municipal  corporations,  without  an  express  gen- 

eral law,  from  the  29th  section  of  article  2d  of  the  constitution 
can  derive  authority  by  implication  to  conform  their  tax- 
ing powers  to  the  principles  of  the  new  constitution,  they 
must,  by  a  general  and  uniform  ordinance,  levy  the  taxes  up- 
on the  same  principles,  the  same  property  and  occupations, 
and  in  the  same  proportion  that  the  State  collects  its  rev- 
enue; that  is,  if  they  tax  a  privilege,  they  must  conform 
such  tax  exactly  to  the  proportion  which  it  bears  to  the  rev- 
enue collected  by  the  State  from  land,  slaves  and  priv- 
ileges. If  1  hey  can  deviate  from  this  rule  there  will  be  no 
uniformity  and  no  equality,  and  one  species  of  property  or 
one  avocation  may  be  made  to  bear  all  the  burdens  of  the 
corporation  expenses  and  others  reap  all  the  benefits.  For 
a  just  system  of  taxation  see  2  Kent,  336. 

By  levying  the  great  burden  of  taxes  on  any  one  privilege 
or  species  of  property  the  corporate  towns  can  exclude  any 
of  the  useful  avocations  by  which  men  live.  They  can  lay  all 
the  taxes  on  lots  and  force  owners  to  sell  at  any  price;  or  all 
on  slaves,  and  establish  an  abolition  jurisdiction  in  Tennessee; 
or  all  on  merchants,  and  exclude  trade;  or  all  on  polls,  and 
give  property  a  dangerous  preponderance  over  rights  strictly 
personal.  If  all  other  powers  can  be  absorbed  and  exercised 
under  pretence  of  taxation,  what  can  they  not  do  in  this  age 
when  there  are  so  many  restive  spirits  warring  against  our 
ancient  laws  and  blessed  institutions?  They  can  draw  mar- 
riage under  the  ban  of  their  taxing  prohibition,  and  legalise 
general  libertinism;  or  they  may  level  all  the  force  of  their 
unlimited  taxing  power  against  private  property  and  compel 
its  owners  to  sell  to  the  corporation.  If  they  can  tax  vice 
for  the  promotion  of  virtue,  when  what  is  vice  and  what 
is  virtue  depends  too  often  on  fashion,  caprice  or  enthusiasm, 
and  that  which  is  the  one  to-day  will  be  the  other  to-morrow, 
there  is  no  security  for  those  who  claim  the*  protection  of 
written  constitutions  and  fixed  principles. 
3.  By-laws  must  be  reasonable  and  are  void  for  oppression. 
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Angel  and  Ames,  184,  198:  2  Kent,  296.    At  the  time  this  Nashville, 

corporation  taxed  the  privilege  of  keeping  a  house  for  the - ' 

sale  of  liquors  one  hundred  and  fifty  dollars  the  State  tasted    M%y0*'  *Cf 
the  same  privilege  twenty-five  dollars,  and  the  privilege  of      BeiB,3r' 
merchandising  from  twenty  to  one  hundred  and  fifty  dollars, 
graduated  in  proportion  to  the  capital  employed.     What  an 
enormous  disproportion  and  outrage  upon  all  principles  of 
justice  and  equality! 

4.  The  corporation  has  no  power  to  lay  heavier  taxes 
upon  this  privilege  upon  the  ground  that  it  is  a  nuisance. 
The  power  to  tax  and  the  power  to  restrain  nuisances  are 
distinct.  A  tax  may  be  levied  to  remove  nuisances,  but  the 
nuisance  itself  canflot  be  taxed.  A  tax  can  only  be  levied 
upon  that  which  is  lawful.  3  Wheeler's  Cases,  76.  The 
corporation  may  restrain  tippling  houses,  but  a  licensed  gro* 
eery  is  not  a  tippling  house.    Dunaway  vs.  State^  9  Yer.  352. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt  to  recover  one  hundred  and  fifty 
dollars,  the  tax  assessed  by  the  corporation  aforesaid  for  the 
year  1837,  upon  the  defendant,  as  the  keeper  of  a  grocery 
for  the  retail  of  spirituous  liquors  in  the  town  of  Columbia. 
The  ordinance  laying  the  tax,  was  passed  tl#  19th  of  April, 
1837,  and  is  as  follows:  "Be  it  ordained  by  the  authority  afore- 
said, that  a  tax  of  one  hundred  and  fifty  dollars  be  and  the  same 
is  hereby  levied  upon  each  and  every  grocery,  confectionary 
or  coffee  house  within  the  limits  of  this  corporation  that 
may  be  opened  at  this  time,  or  that  may  at  any  time  hereaf- 
ter be  opened  during  the  present  corporate  year  for  the  pur- 
pose of  retailing  spirituous  liquors  by  measure,  drink  or  oth- 
erwise, to  be  paid  in  cash  for  the  use  and  benefit  of  this 
corporation/' 

The  defendant  pleaded,  first,  nil  debet,  to  which  there  was 
an  issue;  secondly,  that  he  sold  liquors  by  virtue  of  an  authority 
and  license  under  the  laws  of  this  State.  To  this  plea  the 
plaintiff  demurred.  The  third  plea  alleges  that  the  tax  of  one 
hundred  and  fifty  dollars  is  oppressive  and  unequal.  To  this 
plea  there  is  a  demurrer.  The  fourth  plea  alleges  that  the 
Mayor  and  Aldermen,  in  imposing  the  tax,  regarded  the 
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Nashville,  privilege  of  selling  liquor  not  as  a  lawful  trade  but  as  a  vice. 
, - "  To  this  plea  there  was  a  demurrer.    The  fifth  plea  alleges  that 

Mayor  Jfcc 

v '  '  the  tax  was  imposed  with  a  view  to  prohibit  the  defendant 
Bew,y'  from  pursuing  a  lawful  occupation,  and  not  for  the  purpose 
of  raising  a  reveaue.  To  this  plea  there  is  a  demurrer. 
The  sixth  plea  alleges  that  the  tax  was  not  laid  to  carry  any 
necessary  measure  into  operation;  and  the  seventh  plea  says 
the  corporation  had  no  power  to  pass  the  ordinance;  to  each  of 
which  there  are  demurrers.  The  court  gave  judgment  upon 
the  demurrer  for  the  defendant  on  the  ground  that  the  decla- 
ration does  not  set  out  a  good  cause  of  action.  From  this 
judgment  the  plaintiff  appealed  to  this  court. 

The  charter  of  the  corporation  of  Columbia,  October,  1817, 
ch.  143,  sec.  2,  expressly  confers  the  power  on  the  corpora- 
tion to  lay  and  collect  taxes.  The  constitution,  article  2, 
section  28,  empowers  the  legislature  to  tax' privileges  in  such 
manner  as  they  from  time  to  time  may  direct.  By  the  act 
of  1835,  ch.  13,  sec.  4,  retailing  spirituous  liquors  is  made  a 
'^privilege,"  and  taxed  as  such. 

There  is  no  question  then  but  that  the  corporation  had 
the  right  to  tax  tippling  houses  to  some  extent.  The  power 
to  lay  this  tax,  if  it  exist  at  all,  must  be  drawn  from  the  direct 
taxing  power  Anferred  in  the  charter.  It  cannot  be  derived 
from  the  power  to  regulate  and  restrain  tippling  houses. 
That  must  be  done  by  such  ordinances  as  will  prevent  these 
houses  from  becoming  disorderly,  and  imposing  penalties  for 
the  infraction  of  such  laws.  The  taking  power  could  only 
have  been  exercised  in  reference  to  this  trade  as  a  lawful  oo, 
cupation,  affording  to  the  persons  who  follow  it  a  profit  which 
would  make  it  proper  they  should  pay  a  tax  for  the  privilege, 
By  the  28th  section  of  the  2d  article  of  the  constitution  it 
is  provided  that  all  property  shall  be  taxed  according  to  it$ 
value,  and  that  no  one  species  of  property  from  which  a  tax 
may  be  collected  shall  be  tax&i  higher  than  any  other  species 
of  property  of  equal  value;  but  the  legislature  may  tax 
privileges  as  they  may  from  time  to  time  direct  The  29tb 
section  of  the  same  article  provides  that  counties  and  corpo- 
rations "shall  tax  property  according  to  its  value,  upon  the 
principles  established  in  regard  to  State  taxation."    Npthing 
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is  said  in  this  section  in  regard  to  privileges,  and  therefore  Nashville, 

they  are  left,  in  regard  to  them,  to  the  exercise  of  a  sound - - 

discretion.  It  would  be  safe  to  conform  the  exercise  of  this  mf%' 
power  to  the  principles  established  in  regard  to  State  taxation, 
and  to  tax  privileges  in  the  proportion  they  pay  to  the  State. 
But  a  want  of  exact  conformity  in  this  respect  would  not 
make  the  tax  void,  for  the  legislature  may  tax  privileges  in 
what  proportion  they  choose,  and  so  may  corporations,  pro- 
vided the  inequality  be  not  such  as  to  make  it  oppressive  on 
a  particular  class  of  the  community.  A  by-law  for  oppres- 
sion is  void.    Angel  and  Ames,  184. 

If,  in  this  case,  it  were  shown  by  the  pleadings  what 
amount  of  revenue  was  needed  in  Columbia  for  carrying  ne- 
cessary measures  into  operation  for  the  benefit  of  the  town, 
and  what  tax  was  paid  for  property,  and  what  for  other  priv- 
ileges, and  thus  it  were  made  to  appear  that  the  taxes  were 
so  unequal  as  to  make  this  an  oppressive^  tax,  we  should 
have  no  difficulty  in  declaring  the  ordinance  by  which  it  is 
levied  void.  But  this  is  not  the  case,  and  we  cannot  act  upon 
what  we  may  suppose  (he  fact  to  be.  For  ought  we  know, 
expensive  improvements  are  in  progress,  and  other  privileges 
are  also  paying  high  taxes*  The  general  statement,  in  the 
third  plea,  that  the  tax  is  oppressive  and  unequal,  is  not  an 
allegation  of  facts  from  which  the  court  can  say  it  is  oppres- 
sive and  void.  The  other  pleas,  to  which  there  are  demur* 
rers,  are  manifestly  bad. 

We  think,  therefore,  that  the  declaration  contains  the 
statement  of  a  good  cause  of  action,  and  that  no  one  of  the 
pleas  to  which  the  plaintiff  demurred  constitutes  a  good  do* 
fence  to  it,  and  therefore  the  court  erred  in  giving  judgment 
for  the  defendant 

Reverse  the  judgment  and  remand  the  cause  to  be  pro- 
ceeded  in. 

31 
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Nashville, 

December,  1839.  gTEWAI|T  ^    TENNESSEE   MARINE  AND   FlRE  InSCRANPE   Co. 

Stewart 
v 
Insurance  Co.       To  lash  a  flat-boat,  descending  the  Mississippi,  laden  with  produce,  to  a 
steam-boat  to  be  towed,  is  a  departure  from  and  a  violation  of  the  contract  of 
insurance. 

But  if,  after  a  peril  insured  against  has  been  encountered  by  the  flat-boat, 
as,  for  example,  collision  with  a  steam-boat,  the  master,  believing  the  danger  of 
immediate  loss  to  be  imminent,  cause  his  boat  to  be  lashed  to  a  steam-boat  to  be 
towed  to  the  nearest  landing,  though  this  enhance  the  danger  and  contribute 
,  to  a  loss,  yet  if  honestly  intended  by  the  master,  the  underwriters  will  not 

be  thereby  discharged.  For,  in  such  circumstances,  the  master  is  the  agent 
of  all  concerned,  underwriters  as  well  as  owners,  and  his  errors  of  judgment 
will  not  discharge  the  former. 

Otherwise,  if,  after  the  injury,  the  boat  is  able  to  sail  and  does  sail  to  a  land- 
ing, and  repairs  are  there  omitted  by  the  master,  because  he  believes  them  un- 
necessary, or  repairs  being  impracticable,  he  omit  to  tranship  the  cargo,  which 
is  lost  by  reason  of  the  injury  to  the  boat.  For,  in  such,  case  the  master  is 
agent  of  the  owners,  who  jnust  bear  losses  arising  from  his  negligence,  unskil- 
ftilnessor  errors  of  judgment.  . 

It  is  not  barratry  in  the  master  to  omit  to  make  practicable  repairs,  or  to 
tranship  the  cargo,  or  to  deviate,  unless,  in  so,  acting  or  omitting  to  act,  his 
purpose  was  to  injure  the  owners. 

John  Stewart,  Boyce  Stewart  and  Daniel  Stewart,  part- 
ners in  trade,  instituted  this  action  of  covenant,  on  a  policy 
of  insurance,  in  the  circuit  court  of  Davidson  county,  against 
the  Tennessee  Marine  and  Fire  Insurance  Company,  to  re- 
cover damages  for  the  loss  of  seventy-six  hogshead?  of  to- 
bacco insured  from  Smith  county,  Tennessee,  to  New  Or- 
leans, and  which  was  shipped  on  board  the  flat-boat,  Black 
Hawk,  and  sunk  in  the  Mississippi  river. 
.  There  were  various  issues  of  fact  and  of  law  made,  and 
the  issues  of  law  having  been  determined  in  favor  of  the  de- 
fendant, the  plaintiffs  appealed  in  error. 

The  state  of  pleadings  upon  which  the  cause  w$s  deter- 
mined is  so  fully  set  forth  in  the  opinion  of  the  court  as  to 
render  any  further  statement  unnecessary. 

Washington  and  Meigs,  for  the  plaintiffs. 

Fogg  and  Campbell,  for  the  defendant. 
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Reese,  J.  delivered  the  opinion  of  the  court.  Nashville, 

1  December,  1839. 

This  is  an  action  of  covenant  upon  a  policy  of  insurance      etewan 
upon  one  hundred  and  one  hogsheads  of  tobacco,  shipped  on  insurance  c«* 
a  flat-boat  from  Smith  county,  Tennessee,  to  New  Orlean99 
to  recover  for  seventy-six  hogsheads  alleged  to  have  been 
lost  by  one  of  the  perils  insured  against 

The  declaration  contains  two  counts.  The  first  count 
states  that  the  flat-bSat  while  pursuing  her  voyage  on  the 
Mississippi  river  encountered  a  steam-boat  called  the  Revenue, 
and  was  materially  damaged  and  injured,  which  caused  her 
to  leak  so  badly  that  she  had  to  run  ashore,  where  she  sunk, 
and  seventy-six  hogsheads  of  tobacco  were  wholly  lost 

The  second  count,  in  addition  to  the  injury  done  to  the  flat- 
boat,  states  that  the  collision  with  the  Revenue  injured  the 
master  of  the  flat-boat  and  two  of  the  hands  so  much  that 
they,  with  the  hands  left,  were  unable  to  carry  the  boat  to 
New  Orleans  without  towing;  and  avers  that  the  master  ex- 
amined with  care  the  nature  of  the  injtfty  sustained  by  the 
boat,  and  believed  that  it  could  be  safely  towed  to  New  Or- 
leans, and  being  unable  to  procure  hands  to  navigate  her, 
hired  the  steam-boat  Mississippi  to  tow  her  down  to  New  Or* 
leans;  but  before  she  had,  so  being  towed,  proceeded  very 
far,  she  was  found  to  be  sinking  in  consequence  of  the  injury 
received  from  the  Revenue,  was  run  ashore,  and  seventy-six, 
part  of  the  one  hundred  and  one  hogsheads  of  tobacco,  were 
wholly  lost. 

A  number  of  pleas  were  filed,  a  portion  of  which  only  we 
deem  it  necessary  to  notice. 

The  third  plea  alleges  that  after  the  collision  with  the  Re- 
venue the  plaintiffs  could  have  procured,  but  did  not  procure, 
another  master  and  crew,  and  the  boat  could  have  been  re- 
paired and  rendered  sea  worthy,  but  was  not;  and  the  cargo 
could  have  been  safely  delivered  at  New  Orleans,  but  was 
not,  on  account  of  the  fault  of  the  plaintiffs  and  their  agents. 

The  plaintiffs,  for  replication  to  this  plea,  allege  that  after 
the  accident  of  collision,  a  competent  master  and  crew  could 
not  have  been  procured  to  conduct  the  boat  to  New  Orleans; 
and,  as  to  repairing  her,  they  aver  the  reason  why,  after  sua* 
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Nashville,  tabling  the  injury,  she  was  not  repaired,  was  that  the  mas* 

r' L  ter,  after  careful  examination,  in  good  faith  believed  that  no 

stewart  j^p^  were  necessary  except  stopping  the  breaks  and  holes 
Insurance  Co.  produced  by  the  concussion,  which  was  properly  done. 

To  this  replication  the  defendant  filed  a  demurrer. 

The  fifth  plea  alleges  that  after  the  concussion  with  the 
Revenue,  the  master  of  the  flat-boat,  improperly  and  contra- 
ry to  the  usual  mode  of  navigating  flat-boats,  caused  the  flat- 
boat  to  be  lashed  to  the  steam-boat  Mississippi  to  be  towed, 
and  thereby  changed  the  perils  against  which  the  defendant 
had  insured,  after  all  which  the  cargo  sustained  the  damage 
complained  of. 

The  replication  to  this  plea  is,  that  the  produce  did  not  sus- 
tain the  damage  complained  of  after  and  in  consequence  of 
the  boat  having  been  lashed  to  the  Mississippi.  To  this  re- 
plication there  is  a  demurrer. 

The  tenth  plea,  drawn  out  in  much  detail,  states  that  after 
the  eeneussion  the  master  omitted  and  refused  to  land  and 
repair  the  boat,  but  sailed  on  to  Vicksburg;  that  on  his  arri- 
val at  Vicksburg  he  omitted  to  secure  the  cargo,  then  but  lit- 
tle injured,  omitted  to  repair  the  boat,  which  ought  to  have 
been  done,  and  to  proceed  on  his  voyage  in  the  usual  mode, 
but  transhipping  twenty-five  hogsheads  on  board  the  Missis- 
sippi steam-boat,  caused  the  boat,  in  a  leaky  condition,  to 
be  lashed  to  and  to  be  towed  by  said  steam-boat,  and  when 
compelled  to  run  the  boat  ashore  good  care  and  proper  pains 
as  to  the  preservation  of  the  cargo  were  not  taken  by  the 
plaintiffs'  agents,  the  master  and  crew;  and  so  the  defend- 
ant avers  tfrat  the  cargo  was  lost  from  the  carelessness,  un. 
skitfulness  and  mismanagement  of  the  master  and  crew. 

For  replication  to  this  plea,  the  plaintiffs  alleged  that  after 
the  concussion  the^master  did  diligently  examine  the  injury 
which  the  flat-boat  had  sustained,  and  in  good  faith  thought 
that  the  injury  was  not  so  great  as  to  require  repairing,  and 
he  accordingly  proceeded  with  said  boat  to  Vicksburg;  an<} 
when  arrived  at  Vicksburg  the  said  master  again  examined 
said  boat,  took  off  twenty-five  hogsheads  of  tobacco,  and  in 
good  faith  believed  that  said  boat  could  be  towed  to  New  Or- 
leans, and  did  accordingly  lash  her  to  the  steam-boat;  and  that 
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afterwards,  to  prevent  her  from  sinking  from  the  injury  re-  Nashville, 
ceived  in  the  concussion,  she  was  run  ashore,  and  the  tobac- 
co lost  from  the  concussion  aforesaid,  and  not  from  careless- 
ness negligence,  &c.  of  the  master  and  crew. 

To  this  replication  the  defendant  filed  a  rejoinder,  to  which 
the  plaintiffs  demurred. 

The  thirteenth  plea  alleges  that  the  shock  and  concussion 
produced  by  the  Revenue  with  the  flat-boat  did  not  so  injure 
the  latter  and  the  master  and  hands  thereof  as  that  they, 
with  the  rest  of  the  hands  left,  were  unable  to  carry  the  boat 
to  New  Orleans  without  towing. 

For  replication  to  this  plea,  the  plaintiffs  state  that  the  loss 
sustained  by  the  tobacco  in  the  declaration  complained  of 
was  caused  by  the  shock  and  concussion  produced  by  said 
flat-boat  and  said  steam-boat  meeting,  whereby  said  flat-boat 
sprung  a  leak,  and  was  for  that  cause  necessarily  run  ashore. 
To  this  replication  the  defendant  demurred. 

All  these  demurrers  were  sustained  in  the  circuit  courts, 
and  judgment  given  for  the  defendant  that  it  should  go 
thence  without  day,  &c.  To  reverse  which  judgment,  the 
plaintiffs  have  prosecuted  a  writ  of  error  to  this  court. 

From  the  facts  and  allegations  in  the  above  recited  plead- 
ings three  general  questions  arise  for  our  consideration.  1. 
After  the  occurrence  of  a  peril  insured  against,  not  of  a  char- 
acter to  produce  immediate  loss,  what  effect  upon  the  rights 
of  the  parties  is  produced  by  the  mistakes,  the  want  of  skill, 
care  and  attention  of  the  master  and  crew  in  omitting  to  re* 
pair  the  boat,  to  procure  another,  or  to  secure  the  cargo  by 
re-shipment  or  otherwise?  2.  Was  the  lashing  the  flat-boat, 
with  so  large  a  portion  of  the  cargo  on  board,  to  the  steam- 
boat Mississippi,  to  be  towed  from  Vicksburg  to  New  Or- 
leans, an  act  changing  the  risk,  and  under  the  circumstances, 
amounting  to  a  deviation?  3.  What  effect  upon  the  state 
of  the  question,  in  view  of  the  true  grounds  above  stated, 
has  the  fact  that  in  the  policy  before  us  there  is  an  insurance 
against  barratry? 

1.  In  the  question  first  stated  is  involved  the  inquiry  wheth* 
er  the  master  and  crew  are  the  agents  of  the  owner,  or  of 


246  DECISIONS  OF  THE    SUPREME   COURT 

Nashville,  the  underwriters,  or  of  both?     Upon  this  point  it  is  stated  in 
— !!!!_!! — J  Ooix  vs.  Low,  1  John.  Oases,  345,  by  Mr.  Justice  Kent,  that 
7*        «the  insurers  are  not  liable  for  the  losses  arising  from  the  mis- 
insurance  co.  takes  of  the  owneT  or  magter."    It  is  elsewhere  stated  as  a 
principle  that  the  assured  is  in  general  not  entitled  to  indem- 
nity for  the  faults  and  negligence  of  the  master  and  crew, 
and  the  question  between  him  and  the  underwriters  in  this 
respect  is  the  same  that  it  would  be  between  two  sets  of  un  * 
derwriters,  of  whom  one  should  insure  against  the  usual 
perils  and  4he  other  against  the  mistakes,  negligence  and  un- 
skilfulness  of  the  master  and  crew,  the  assured  being  consid- 
ered in  all  cases  to  be  his  own  underwriter  in  respect  to  all 
risks  not  insured  against  in  the  policy.     1  Philips  on  Insu- 
rance, 326. 

It  is  admitted  by  the  counsel  for  the  plaintiffs  that  in  gen- 
eral the  master  and  crew  are  agents  of  the  assured  and  not 
of  the  insurers.  But  they  contend  that  after  the  property 
has  encountered  one  of  the  perils  insured  against,  the  mas- 
ter and  crew  become  the  agents  of  the  underwriters,  or  rath- 
er of  all  parties  interested. 

It  is  true  that  when  such  peril  has  been  encountered  and 
the  property  insured  is  in  imminent  danger  of  immediate  loss, 
the  master  does  act  for  all  concerned,  and  may  be  said  to  be 
the  agent  of  the  underwriters  as  well  as  of  the  owners,  and 
the  steps  which  he  takes,  under  the  guidance  of  his  best  judg- 
ment, during  the  continuance  of  this  extraordinary  state  of 
things,  for  the  preservation  of  the  cargo  and  vessel,  though 
ill-judged  and  erroneous,  as  it  is  for  the  benefit  of  all,  the  un- 
derwriters will  not  be  permitted  to  make  it  the  ground  of 
their  discharge. 

If,  for  example,  in  the  present  case,  the  immediate  danger 
to  the  flat-boat  and  cargo  from  the  concussion  with  the  steam- 
boat Revenue  had  been  greater  than  it  was,  and  with  a  view 
to  prevent  the  loss  of  the  boat  and  cargo  it  had  been  lashed 
to  the  Revenue  for  the  purpose  of  being  towed  to  the  near- 
est landing,  although  such  lashing  and  towing  might  have 
enhanced  the  danger  or  even  contributed  to  the  loss,  such 
act  of  the  master,  honestly  intended  under  such  circumstan- 
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ces  for  the  benefit  of  all,  would  not  exonerate  the  insurers  Nashville, 

from  liability*    But  in  case  of  the  slight  danger  which  actu- - —  "' 

ally  existed,  unattended  with  any  extraordinary  risk,  and  v 
when  the  boat,  although  injured,  was  able  to  sail  and  did  lMWmqw00- 
sail  to  the  port  of  Vicksburg,  it  was  the  duty  of  the  master, 
as  the  agent  of  the  owners,  to  have  caused,  at  least  at  Vicks- 
burg, proper  repairs  to  have  been  made  to  his  boat,  and  if 
that  could  not  have  been  done  to  have  re-shipped  the  cargo 
on  some  other  boat. 

In  the  case  of  Sckieffelinvs.  The  New  York  Insurance  Com- 
pany, Kent  J.  says:  "if  the  captain  has  other  means  to  forward 
the  cargo  and  save  the  voyage  and  earn  the  freight,  he  ought 
to  do  it.  What  may  be  done  ought  to  be  done  when  the 
rights  of  third  persons  are  essentially  concerned  in  the  act 
He  is  the  agent  of  the  insured  until  an  actual  and  valid  aban- 
donment, and  they  ought  to  bear  the  consequences  of  his 
neglect  if  the  voyage  be  thereby  lost,  unless  barratry  be  the 
cause  of  that  neglect"  And  he  refers  to  a  case  tried  before 
Lord  Ellenborough,  (2  Camp.  N.  P.  633,)  where  the  insu* 
ranee  was  upon  a  cargo  of  wheat  from  London  to  Lisbon* 
and  the  ship  was  disabled  after  the  voyage  had  begun,  and 
could  not  he  repaired  except,  at  a  cost  greater  than  her  en- 
tire value;  but  it  appearing  that  there  was  another  vessel  ly- 
ing at  Dover,  where  the  injured  ship  lay,  in  which  the  cargo 
might  have  been  forwarded,  his  lordship  held  that  the  plain- 
tiff could  not  recover. 

Again,  in  the  same  case,  Kent,  J.  laya  it  down  as  a 
general  rule  that  the  "plaintiff  must  moke  it  appear  that 
the  voyage  was  lost  by  a  peril  within  the  policy;"  and  he 
adds  "it  is  not  lost  as  to  the  ship  if  the  master  has  the  means 
to  repair  her,  nor  as  to  the  cargo  and  freight,  if  he  has  the 
means  to  send  on  the  one  and  to  earn  the  other."  So  also  in 
the  case  of  Paddock  vs.  Franklin  Insurance  Company,  11 
Pick.  287,  Shaw,  J*  says,  «there  can  be  no  doubt  that  after 
the  vessel  has  met  with  such  accidents,  disasters  and.  losses 
a*  to  weaken  and  disable  her  and  render  her  incapable  of 
proceeding  with  reasonable  safety,  it  is  the  duty  of  the  own- 
er to  procure  the  necessary  repairs  as  soon  and  as  effectually 
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Nashville,  ^  he  can  reasonably  do  so  under  the  circumstances  in  which 

DMftinbor  1SS9 

-the  ship  is  placed.  If  in  a  remote  sea,  or  on  a  desolate  or 
savage  island,  a  temporary  expedient,  however  inadequate  to 
the  wants  of  the  ship,  must  be  sufficient,  being  the  best  which 
can  be  resorted  to.  But  if  the  vessel,  in  such  a  condition, 
make  a  port  where  repairs  can  be  obtained,  and  leaves  such 
port  without  obtaining  them,  it  is  a  fault  and  an  instance  of 
negligence  on  the  part  of  the  owner,  who  will  have  no  claim 
upon  his  underwriters  for  losses  which  may  be  attributable 
to  the  insufficiency  of  the  ship,  and  cannot  be  clearly  traced 
to  some  independent  and  wholly  distinct  cause. 

Upon  this  branch  of  the  case  we  have  been  referred  to  the 
ease  of  Waters  vs.  The  Merchants  Louisville  Insurance  Com- 
pany,  11  Peters'  Rep-  320,  and  to  cases  in  England  according 
therewith. 

These  cases  discuss  a  much  disputed  question,  namely, 
where  fire  or  other  peril  insured  against  is  the  proximate  and 
immediate  cause  of  the  destruction  of  the  property  insured, 
whether  it  can  be  held  to  discharge  the  underwriters,  if  they 
show  that  more  care  and  vigilance  on  the  part  of  the  owner 
or  his  agents  might  have  prevented  the  incidence  of  the  peril, 
or  even  that  negligence  or  mismanagement  on  their  part 
brought  on  the  peril.  These  authorities  hold  that  the  under* 
writers  are  not,  upon  such  grounds,  to  be  discharged.  It  is 
not  material  in  the  present  case  that  we  should  inquire  on 
which  side  of  this  conflict  we  may  suppose  the  greater  weight 
of  reason  and  authority  is  to  be  found.  There  seems  to  be 
much  force  in  the  view  of  Mr.  Justice  Story  as  to  the  ques- 
tion in  dispute. 

But  that  is  not  the  question  before  us.  The  question  hen 
is  not  as  to  the  negligence  of  the  owner  or  his  agents  before 
or  at  the  incidence  of  the  peril,  but  we  have  a  case  where  the 
peril  did  not  destroy  but  merely  injured  and  endangered  the 
vessel  containing  the  cargo  insured,  and  where  the  injury 
suffered  was  in  its  nature  and  under  the  circumstances  re- 
pairable, but  not  in  fact  repaired,  from  the  mistake,  inatten- 
tion or  ignorance  of  the  agent  or  owner.  This  forms  a  dis- 
tinct and  totally  different  case,  and  there  is  nothing  to  be 
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found  in  the  cases  referred  to  in  conflict  with  the  views  Wasbtill*, 
Whktfi  we  have  expressed  or  the  authorities  which  we  have- 
cited  and  relied  on. 

The  vessel  might  have  been  repaired  at  Vicksburg  but  was 
not,  because  the  master  deemed  the*  injury  so  sHght  as  not  to 
make  it  necessary.  The  cargo,  it  is  probable,  might,  the 
whole  of  it,  have  been  shipped  on  board  the  Mississippi,  as  a 
part  in  fact  was,  but  the  master  thought  it  not  necessary;  for 
the  consequences  of  his  ignorance,  mistakes  and  negligence 
in  these  respects,  the  owners,  his  principals,  must  suffer,  and 
not  the  underwriters. 

2.  We  are  to  enquire  whether  the  lashing  of  the  flat-boat, 
with  so  large  a  portion  of  the  eargo  on  board,  to  the  steam* 
boat  Mississippi  to  be  towed  from  Vicksburg,  was  an  act 
changing  the  risk,  and  under  the  circumstances,  amounting  to 
a  deviation?  It  is  averred  in  the  pleas  that  the  towing  of  flat* 
boats  by  steam-boats  is  not  according  to  the  usual  course  and 
mode  of  navigation.  Ancf  it  is  admitted  in  argument  that  if 
the  boat,  before  the  injury  received,  had  been  then  towed, 
the  risk  would  have  been  not  only  changed  but  enhanced, 
and  the  underwriters  would  have  been  discharged;  and  it 
would  seem  that,  in  the  natural  situation  of  the  boat  after  the 
injury,  the  risk  from  such  changed  mode  of  navigating  her 
would  have  been  still  greater. 

We  have  already  said  that  if  after  the  occurrence  of  the 
accident  it  had  been  deemed  necessary  to  tow- her  to  the  first 
convenient  landing  or  port,  for  the  purpose  of  reparation  or 
re-shipment,  it  would  have  been  very  proper  and  would  not 
have  amounted  to  a  deviation.  But,  for  the  purpose  of  pros* 
ecuting  so  large  a  portion  of  the  voyage  as  that  intervening 
between  Vicksburg  and  New  Orleans,  to  lash  a  flat-boat  to  a 
steam-boat  is  certainly  a  deviation,  and  the  rather,  after  the 
injury  produced  by  the  peril  referred  to. 

We  have  no  doubt  that  in  point  of  fact  the  risk  was  by 
these  means  increased,  but  it  is  not  necessary  that  it  should 
be  shown  to  have  been  so;  it  is  sufficient  if  it  were  changed. 
The  supreme  court  of  the  United  States,  in  the  case  of  Ma- 
ryland Insurance  Co.  vs.  Levy  and  others,  upon  tKis  subject 

3£ 
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Nashtolk,  gays:  "that  the  discharge  of  the  underwriter  from  their  lia- 

December,  1839. .  .,.       .  ,  JJjl  j-^r 

bihty  ro  such  cases  depends  not  upon  any  supposed  increase  of 

***'*  risk,  but  wholly  on  the  departure  of  the  insured  from  the 
Ipmraaceco.  COIltract  0f  insurance.  The  consequences  of  such  violation 
of  the  contract  are  immaterial  to  its  legal  effect,  as  it  is,  per 
se,  a  discharge  of  the  underwriters,  and  the  law  attaches  no 
importance  to  the  degree  in  cases  of  voluntary  deviation 
Necessity  alone  can  sanction  a  deviation  in  any  case,  and 
that  deviation  must  be  strictly  commensurate  with  the  vis. 
major  producing  it."    7  Cranch's  Rep.  30. 

3.  As  the  policy  in  this  case  contains  a  clause  of  insurance 
against  barratry,  what  effect  has  that  upon  the  question  of 
the  liability  of  the  owners  for  the  negligence  of  the  master 
in  not  repairing  the  boat,  in  not  re-shipping  the  cargo,  or  in 
being  guilty  of  a  deviation  in  lashing  the  boat  with  her  car* 
go  to  the  steam-boat  to  be  towed? 

,As  to  the  true  meaning  of  the  word  barratry  there  seems 
to  be  much  dispute  between  the  continental  writers  and  those 
of  England  and  America.  In  the  latter  countries,  however, 
it  is  held  to  mean  the  wrongful,  injurious  and  fraudulent  con- 
duct of  the  master  and  crew  (malefiecium)  towards  the  owner, 
as  relates  to  the  vessel  and  cargo,  The  word  dolus  expresses 
the  meaning  attached  to  the  word  in  England  and  America 
better  than  the  word  culpa.  Cases  have  existed  where  the 
negligence  has  been  so  gross  on  the  part  of  the  master  as 
to  be  deemed  and  taken  as  proceeding  from  a  wrongful  and 
injurious  intention  towards  the  owner  and  his  interests;  and 
it  may  be  sometimes  difficult  in  practice  to.  determine  where 
negligence  not  insured  against  terminates  and  vhere  barra- 
try commences. , 

We  are  of  opinion  that  the  facts  of  this  case  raise  no  such 
difficulty;  a^nd  even  if  of  themselves  they  would  have  done 
so,  all  such  difficulty  is  removed  by  the  allegations  of  the 
plaintiffs  in  their  declaration  and  replications,  that  the  acts 
of  their  master  in  omitting,  to  repair  the  boat,  to  re-ship  the 
Ca/go,  and  the  act  of  lashing  to  and  towing,  were  done  hon- 
estly by  him  and,  in  good  faith.  The  underwriters,  there- 
fore, areYiot,  on  the  ground  of  the  clause  against  barratry 
ifi  this  policy,  to  be  made  liable 


OF  THB  STATS  OF  TENNESSEE. 


25l 


We  have  deemed  it  proper  to  determine  this  case  upon  the ,  Nashville. 

general  grounds  above  discussed,  and  have  not  thought  it  ne- ' 

cessary  to  examine  minutely  the  questions  of  special  plead-         7 
ing  argued  at  the  bar,  because  we  artf  satisfied  that  an  exam-  Ilumri,ieeCd' 
ination  of  those  questions  would  hot  change  the  result  to 
which  we  have  arrived,  but  would  strengthen  the  grounds 
upon  which  we  have  seen  fit  to  place  the  case.    The  judg* 
ment  of  the  circuit  court  is  therefore  affirmed. 


CASES 

ARGUED  AND  DETERMINED 
IN  THE 

SUPREME  COURT  OF  TENNESSEE. 


JACKSON:  APRIL  TERM,  1839. 


Wajud  vs.  The.  State. 


It  it  too  late  to  challenge  any  of  the  members  of  a  jury  in  a  criminal  case     Jackson, 
jmy<ar^Jrt«maft^mey  have  been  «worn  to  try  the  caose.  April,  1839. 

Where  the  court  permitted  the  attorney  general  to  challenge  jurymen  prop  •  T 

tor  drfsetmn  after  they  were  sworn  and  charged)  and  the  prisoner  pat  upon  his      The  Slate, 
deliverance,  and  they  were  set  aside  against  the  consent  of  the  prisoner/  and 
other  jurymen  substituted  in  their  places,  who  convicted  the  priaqnex:  Held, 
that  the  prisoner  was  discharged. 

At  the  November  term  of  the  circuit  court  of  M'Nairy 
county,  in  the  year  1834,  a  bill  was  presented  by  Roger 
Barton,  the  attorney  general  of  the  fifteenth  solicitoriaL 
district,  to  the  grand  jury,  against  Ferguson  Ward,  for  tha 
murder  of  Moore  G.  Wisdom,  on  the  30th  day  of  August, 
1834,  in  the  aforesaid  county,  by  stabbing.  The  grand  jury 
returned  this  bill  into  open  court  endorsed  a  true  bill.  The 
defendant  pleaded  not  guilty,  and  issue  was  joined  thereupon* 
After  several  continuances  it  was  tried  at  the  June  term, 
1836,  and  a  verdict  returned  that  the  prisoner  was  "guilty  <rf 
murder  in  the  first  degree,  in  manner  and  form  as  charged  ia 
the  bill  of  indictrhent;"  A  motion  was  made  to  set  aside 
this  verdict,  anfl  argument  having  been  heard  thereupon,  the 
honorable  John  Read,  presiding,  by  intercharge  with  the  hw- 
orable  A.  Miller,  set  aside  the  verdict  and  awarded  a  new  tri- 
al to  the  defendant.    The  cause  was  subsequently  continued 
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Jackson,    from  time  to  time  till  the  February  term,  1838.    At  this  term, 
APrtit  1839.    ^  atlempt  being  made  to  select  a  jury  and  such  attempt 
w*rd       proving  unsuccessful,  his  honor  Benjamin  C.  Totten,  be- 
tiw  sute.     j^  0f  ^  opinion  that  a  fair  and  impartial  trial  could  not  be 
had  in  the  county  of  M'Nairy,  with  the  assent  of  the  prison- 
er, changed  the  venue  to  the  county  of  Hardeman. 

At  the  July  term,  1338,  the  cause  came  on  for  trial.  The 
defendant,  in  the  progress  of  the  cause,  filed  his  bill  of  excep- 
tions in  the  following  words,  to  wit: 

"Be  it  remembered,  that  heretofore,  to  wit,  on  the  20th  Ju- 
ly, 1838,  Ferguson  Ward  was  put  upon  his  trial  before  the 
honorable  John  Reid,  judge,  &c.  on  a  change  of  venue  from 
the  circuit  court  of  M'Nairy  county,  on  an  indictment  for 
the  murder  of  Moore  G.  Wisdom,  and  after  having  been 
placed  upon  his  trial  he  proceeded  to  elect  and  empannel  a 
jury,  and  thereupon  the  following  twelvfe  men,  to  wit,  Jacob 
Lowry,  &c.  &c,  all  freeholders,  householders  or  occupant 
holders,  and  citizens  of  the  county  of  Hardeman,  were  elect- 
ed and  empannelled  to  serve  as  jurors  in  said  cause;  and  also 
having  been  selected  and  empannelled,  were  thereupon 
sworn  upon  the  Holy  Evangelists  of  Almighty  God  well  and 
truly  to  try  the  issue  joined  and  true  deliverance  make  be- 
tween the  State  of  Tennessee  and  the  said  Ferguson  Ward, 
defendant,  and  a  true  verdict  to  render  according  to  evi- 
dence; and  having  been  empannelled  and  sworn,  as  afore- 
said, the  said  jury  took  their  seats;  whereupon  the  solicitor 
general  on  behalf  of  the  State  read  to  them  the  bill  of  in- 
dictment against  said  Ward,  which  having  been  done  the 
witnesses  on  behalf  of  the  State  were  called  up  and  several- 
ly sworn  and  ordered  by  the  court  to  be  placed  under  the 
rule;  at  which  period  in  the  cause  the 'counsel  for  the  State 
suggested  to  the  court  that  in  cases  where  tlw  venue  was 
changed  it  was  necessary  and  required  by  law  that  the  jury 
should  be  composed  of  freeholders,  and  that  in  this  case  the 
question  which  had  been  asked  of  the  jurors  was,  whether 
they  were  freeholders  or  householders  of  theVountyof  Har- 
den*an,and  that  having  answered  in  the  affirmative,  it  was 
still  doubtful  whether  or  not  they  were  all  freeholders;  he 
therefore  moved  the  court  that  the  jury  be  again  called  sev- 
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erally,  and  asked  the  question  "if  they  were  freeholders  in 
the  county  of  Hardeman,"  and  that  those  who  answered  in  - 
the  affirmative  should  still  remain  as  jurors  in  the  case,  and 
that  those  who  should  answer  "no,"  should  be  withdrawn  and 
set  aside  and  others  who  were  freeholders  elected  in  their 
places;  to  which  motion  on  the  part  of  the  State  the  defend- 
ant, by  his  counsel,  objected,  which  objection  was  overruled, 
the  defendant  by  his  counsel  thereto  excepting,  and  the  jury 
ordered  to  be  again  severally  called  and  asked  the  question 
''if  they  were  freeholders  of  the  county  of  Hardeman;99 
whereupon,  the  question  being  asked,  R.  D.  Casey  and  A.  Poor 
answered  and  stated  that  they  were  freeholders  of  the  coun- 
ty of  Hardeman,  and  fiye  of  them,  to  wit,  Jacob  Lowry,  &c. 
&c.  answered  and  stated  that  they  were  not  freeholders  in  the 
County  of  Hardeman,  but  they  were  the  owners  of  occupant 
claims  in  said  county,  and  the  balance  answered  and  stated 
that  they  were  not  freeholders  but  householders  in  the  coun- 
ty, whereupon  the  court  ordered  Casey  and  Pool  to  be  and 
remain  as  jurors  in  the  case;  to  which  order  of  the  court,  re- 
taining said  Casey  and  Pool,  nothing  was  said  on  either  side, 
and  the  balance  of  the  jurors  so  selected  were  ordered  to  be 
withdrawn  from  the  jury,  and  ten  freeholders  to  be  selected 
in  their  steaffe  to  all  of  which  orders  of  the  court  the  defend- 
ant, by  his  counsel,  excepted,  and  demanded  a  trial  by  the 
jury  aforesaid,  elected,  empannelled  and  sworn  as  aforesaid. 
The  defendant,  by  his  counsel,  then  moved  the  court  that 
those  jurors  who  had  answered  that  they  were  occupant 
holders  should  be  allowed  to  remain  upon  the  panel  as  jurors 
by  him  elected.  This  motion  the- court  overruled;  to  which 
opinion  of  the  court  in  overruling  the  motion  the  defendant, 
by  his  counsel,  excepted;  whereupon  the  aforesaid  house- 
holders and  occupant  holders,  to  wit,  <&o.  &c.  were,  by  order 
of  the  court,  withdrawn  from  the  jury  aforesaid,  and  by  the 
court  prohibited  from  acting  as  jurors  in  the  said  cause.  The 
sheriff  was  then'ordered  by  the  court  to  return  another  panel 
composed  of  the  freeholders,  out  of  whom  the  defendant 
was  ordered  to  elect  and  empannel  ten  other  jurors  to  serve 
in  the  room  and  stead  of  those  so  by  the  court  withdraw** 
*pt<{  set  fiside  qs  aforesaid. 


Jackson, 

April,  1839. 

Ward 

▼ 

TlwStat*. 


Ward 

T 

Th«  State. 
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Jackkm,  To  all  of  which  actings  and  doings  on  the  part  of  the  court 
April,  itt*^^  defeiicUmt,  by  his  counsel,  objected  and  excepted  at  the 
time  they  severally  occurred. 

The  sheriff  then  returned  another  panel,  on  which  were 
Robert  Rankin  and  others,  who  being  severally  asked  if  they 
were  freeholders,  answered  and  stated  that  they  were  not 
but  were  occupant  holders,  whereupon  the  court  ordered 
them  to  stand  aside;  to  which  order  of  the  court  the  defend- 
ant excepted,  and  claimed  the  benefit  of  said  jurors  as  part 
of  the  panel  presented  by  the  sheriff,  which  the  court  would 
not  allow,  but  ordered  them  to  stand  aside  without  being  put 
to  said  defendant  as  part  of  the  panel,  he  being  deprived  of 
the  right  of  selecting  a  jury  from  amongst  them  as  part  of 
the  panel  aforesaid.  To  all  of  which  actings  and  doings 
the  defendant  excepted  at  the  time  they  severally  occurred. 
The  above  facts  exhibit  the  only  ground  the  court  had  for 
setting  aside  the  jury  aforesaid  elected,  empannelled  and 
sWorn  as  aforesaid  in  said  cause.  Whereupon  under  the 
order  of  the  court  aforesaid  the  defendant  proceeded  to  select 
William  Sanders  and  six  others,  freeholders,  from  the  panel 
returned  by  the  sheriff;  and  thereupon  Charles  Murphy  was 
presented  to  the  defendant  as  one  of  the  panel,  and  the  de- 
fendant having  been  informed  that  the  number*>f  perempto- 
ry challenges  allowed  him  was  out,  and  there  existing  no  ob- 
jection to  the  said  Charles  Murphy  for  which  he  could  be 
challenged  for  cause,  the  said  Murphy  was  ordered  by  the 
court  to  take  his  seat  as  a  juror  in  the  cause,  and  thereupon 
the  following  men,  to  wit,  &c.  &c.  all  freeholders,  were  de- 
clared to  be  elected  and  em  flannelled  as  jurors  to  try  the  is- 
sue of  traverse  joined  between  the  State  of  Tennessee  plain* 
tiff  and  Ferguson  Ward  defendant;  and  thereupon  they  were 
each  and  severally  sworn  to  try  the  issue,  &c.  and  a  true 
verdict  to  render  according  to  the  evidence,  and  ordered  to 
take  their  seats  in  the  box,  to  being  tried  by  whom  the  de- 
fendant, by  his  counsel,  objected,  and  the  objection  was  over- 
ruled. 

To  all  of  which  actings  and  doings  the  defendant  excepted 
and  entered  this  his  bill  of  exceptions  to  all  and  singular  the 
matters  and  things  therein  contained,  and  prays  that  it  may 
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be  signed,  sealed  and  made  a  part  of  the  record,  which  is    Jackson. 
done.  John  Reab,  Judger  &c.  &c 

The  trial  of  the  cause  proceeded,  and  on  the  23d  of  July, 
at  the  said  term,  the  jury,  under  the  charge  of  the  court,  re- 
tinned  their  verdict  that  the  defendant  was  not  guilty  of 
murder  in  the  first  degree,  but  was  guilty  of  murder  in  the 
second  degree,  in  manner  and  form  as  charged  in  the  bill  of 
indictment,  and  fixed  the  term  of  his  imprisonment  in  the 
jail  and  penitentiary  house  at  ten  years.  A  motion  was1 
made  by  defendant's  counsel  to  set  aside  the  verdict,  which 
was  overruled.  A  motion  was  also  made  to  arrest  the  judg- 
ment and  discharge  the  prisoner,  which  was  also  overruled 
and  judgment  rendered  against  the  prisoner  in  conformity 
with  the  verdict 

The  defendant  prayed  and  obtained  jan  appeal  in  the  na- 
ture of  a  writ  of  error  to  the  supreme  court. 

Haskell,  for  the  plaintiff  in  error.  1;  The  first  selected 
jury  was  a  good  jury  and  was  set  aside  without  any  legal 
necessity.  By  the  statute  of  1809,  ch.  119,  sec.  2,  it  was 
enacted  that  all  free  persons  of  the  age  of  twenty-one,  bfeing 
householders,  are  competent  jurors  in  all  cases  whatsoever 
except  upon  change  of  venue.  In  1827  (ch.  30)  an  act  wad 
passed  containing  two  sections;  the  first  repealed  all  former 
laws  upon  the  change  of  venue;  which  by  itself  clearly  re- 
pealed the  freehold  qualification  which  existed  in  regard  td 
jurors  in  such  cases,  and  left  the  last  act  of  1809,  ch.  119,  sec; 
%  to  furnish  the  rule  in  the  selection  of  jurymen.  The' sec- 
ond section  of  said  act  of  1827,  under  whteh  this  case  was 
sent  to  Hardeman,  provides,  that  upon  the  trial  of  criminal 
Causes,  if  the  judge  presiding,  after  an  attempt  to  select  A  jury* 
thinks  a  fair  and  impartial  trial  Cannot  be  there  had;  he  may 
order  a  change  of  venue  to  some  adjoining  county,  &c  if 
the  prisoner  assent  thereto,  (fee.  This  section  does  not  nor 
does  any  statute  require  any  special  qualification  for  jurymen 
in  such  a  case;  and  it  must  be  a  strained,  iHegitifti&te  and 
forced  construction  of  these  acts  to  require  any  such  qualifi- 
cation. Hence,  it  is  contended  that  all  of  the  jury  first  se- 
lected were  good  and  lawful  men  to  try  the  prisoner,  and 
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Jackson,  ought  not  to  have  been  set  aside;  but  being  sworn  and  then 
"  .  discharged,  the  prisoner  stood  acquitted,  and  all  other  pro- 
ceedings against  him  were  void.  It  is  also  contended  that 
by  the  third  section  of  the  schedule  to  the  constitution  of 
our  State  occupant  holders  south  and  west  of  the  Congres- 
sional line  are  made  legal  jurors  in  all  cases. 

2.  If  any  of  the  jurors  taken  were  not  qualified  jurymen  it 
was  but  cause  of  challenge  propter  defectum,  and  could  have 
been  made  by  the  State  or  the  prisoner,  and  must  have  been 
made  before  the  jurors  were  sworn.  2  Com.  Digest,  322, 
title  Challenge  Peremptory,  letter  C:  1  Chitty's  Crim.  Law, 
440,  441,  541:  4  Dallas'  Rep.  353,  HoBtHgstoorth  vs.  Du- 
one:  2  Bay.  150:  7  Cranch,  290:  3  Bac  750:  Coke  Litt.  b, 
155.  The  cases  last  cited  show  that  the  jurors  taken  were 
wholly  disqualified  to  serve  if  objected  to,  some  aliens, 
some  infants,  &c,  who  are  no  where  allowed  to  serve 
on  juries  if  challenged;  and  these  cases  and  others  clearly 
establish  the  rule  that  if  such  qualified  jurors  are  taken  and 
not  objected  to,  or  challenged  before  being  sworn,  they  can- 
not be  set  aside  except  for  matter  subsequent  to  such  swear* 
ing,and  their  verdicts,  both  in  criminal  and  civil  cases,  are  as 
binding  and  as  valid  as  if  they  had  possessed  the  proper,  full, 
and  in  all  respects,  requisite  qualifications.  8  Yerger,  506, 
Gillespie  vs.  The  State:  1  Yerger,  219,  M'Clure  vs.  The 
State:  1  Inst.  158:  3  Vin.  Ab.  11,  764:  2  Hawkins'  P.  C.  43: 
Yelverton's  Hep.  24,  The  King  vs.  Watson.  These  cases 
clearly  show  that  if  the  unqualified  jurors  are  not  challenged 
before  they  are  sworn,  they  are,  by  such  swearing,  made  com- 
petent to  try  the  issue,  and  that  it  makes  no  difference  whether 
such  want  of  qualification  was  known  or  unknown  at  the  time 
the  jurors  were  sworn;  in  either  case  the  verdict  must  stand 
and  judgment  follow  it. 

3.  This  brings  me  to  my  last  proposition,  that  the  swearing 
of  the  jury  in  the  first  instance  put  the  prisoner  in  jeopar- 
dy of  life,  from  which  I  contend  he  was  relieved  by  dis- 
charging that  jury,  and  that  he  could  not  again  be  put  in 
jeopardy  for  the  same  offence.  10  Yerger,  Mahala  vs.  The 
Suite:  18  Johnson,  187:  Martin  and  Yerger, 299:  2  Johnson's 
Cases,  305:  Con.  art.  1,  seo.  10. 
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Attorney  General,  for  the  State,  furnished  no  brief  of  whkb    Jackson, 
reporter  could  avail  himself.  A»m,i*3a. 

Ward 

M.  Brovm,  for  plaintiff  in  error,  in  reply.  Ti»t 

Turley,  J.  delivered  the  opinion  of  the  court. 

We  do  not  consider  it  necessary  to  enter  into  a  minute 
investigation  of  the  several  propositions  presented  for  con- 
sideration in  this  case,  because  we  are  unable  to  distinguish 
it  in  principle  from  the  case  of  Mahala  vs.  The  State,  report* 
ed  in  10  Yerger,  where  the  question  of  the  power  of  the 
courts  to  discharge  a  jury  in  criminal  cases  has  been  fully  in* 
vestigated.  It  is  true,  in  that  case  the  jury  wad  discharged 
by  the  court  after  the  testimony  had  been  heard  because 
tbey  said  they  would  not  agree  upon  a  verdict,  and  in  the 
present  it  was  discharged  after  the  bill  of  indictment  had 
been  read  because  the  court  thought  it  was  not  composed  of 
men  who  were  amni  exceptumi  majores;  but  still  we  think 
that  the  same  rules  of  law  which  prohibited  it  in  the  first  case 
also  prohibits  it  in  the  last.  We  deem  it  unnecessary  to  en- 
quire whether  the  jurors  who  composed  the  jury  in  the  present 
case  were  good  and  lawful  men  under  our  statutory  provis- 
ions or  not,  because,  if  there  were  objections  to  them  they 
were  of  that  kind  which  are  to  be  classed  under  the  cause  of 
challenge  propter  defectum,  and  it  is  well  settled,  both  by  the 
authorities  of  the  courts  of  Great  Britain  and  of  the  State  of 
Tennessee,  that  it  is  too  late  after  a  jury  has  been  sworn  to 
challenge  any  of  its  members  propter  defectum,  to  be  now  a 
debateable  point.  But  in  the  present  case  the  court  permit- 
ted the  attorney  general,  not  only  after  the  jury  had  been 
sworn  but  after  the  prisoner  had  been  put  upon  his  deliver- 
ance, to  challenge  ten  of  the  jurors  propter  defectum,  and  set 
them  aside  against  the  prisoner's  consent,  and  compelled  trim 
to  select  ten  others,  who,  in  conjunction  with  the  remaining 
two,  returned  the  verdict  upon  which  the  judgment  sought 
to  be  reversed  was  pronounced.  That  this  was  an  illegal  act 
cannot  be  controverted;  it  was  error,  and  such  error  as  can* 
not  be  corrected  by  reversing  and  remanding  the  cause  for 
further  proceedings,  because  it  will  be  impossible  ever  to 
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Jackson, 

April,  1839. 
Wart 

V 

TboBtate. 


place  the  prisoner  in  the  same  position  he  occupied  when  his 
■jury  was  tlius  illegally  broken  up.  The  only  remedy  is  to 
discharge  him.  It  is  argued  for  the  State  that  a  court  may 
discharge  a  jury  whe.n  it  is  for  the  benefit  of  the  prisoner  that 
it  should  be  done  or  is  ipatter  of  indifference  to  him.  There 
is  no  case  to  be  found  where  a  jury  has  been  discharged  in 
either  of  the  specified  cases  without  the  consent  of  the  pris- 
oner. In  the  case  of  the  Kinlocks,  reported  in  Foster,  the 
jury  was  discharged  by  the  court,  with  the  consent  of  tfep 
prisoners,  to  enable  them  to  make  a  defence  which  they  oth- 
erwise could  not  have  done;  and  it  afterwards  became  mat* 
ter  of  very  great  debate  whether  this  was  pot  an  illegal  pro* 
pending,  and  after  elaborate  argument  the  court  decided  that 
it  was  not  because  the  prisoners  had  consented  thereto.  It 
is  also  argued  that  all  the  authorities  are  that  a  jury  cannot 
be  discharged  after  they  have  been  sworn  and  charged, 
which,  it  is  contended,  means  after,  they  have  been  sworn  and 
the  testimony  or  a  part  of  itieen  heard  by  them.  By  the 
word  "charged"  we  think  is  meant  after  the  prisoner  has  been 
placed  in  the  hands  of  the  jury  for  trial;  this  by  the  practice 
in  England  was  always  formally  done  immediately  after  the 
jury  were  sworn,  and  before  the  bill  of  indictment  was  read 
and  any  of  the  testimony  heard;  it  means,  therefore,  charged 
.with  the  fate  of  the  prisoner  and  not  with  the  testimony  or 
law  of  the  case  as  is  argued.  In  this  case  then  a  jury  select- 
ed by  the  prisoner  has  been  discharged  by  the  court  contrary 
to  law,  after  they  were  sworn  and  charged,  and  against  his 
consent,  and  he  has  been  forced  to  trial  before  a  jury  not  of 
his  choice,  who  have  convicted  him  of  the  offence  with  which 
he  stands  charged.  To  sustain  the.  judgment  under  such 
circumstances  would  be  to  endanger  the  right  of  trial  by  jtt? 
ry  and  to  violate  principles  well  settled  by  authority  in  Eu-r 
rope  and  the  United  States.  This  we  cannot  do.  The  judg- 
ment of  the.  circuit  court  must  therefore  be  reversed  and  tfr? 
prisoner  discharged* 
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Jacvson, 
Brown  vs.  Johnson.  •  April,  isaa. 


Johnson  held  advene  possession  of  land  for  seven  years  by  virtue  of  a 
title  bond:  Held,  that  the  second  section  of  the  act  of  1819,  ch.  28,  barred  the 
suit  of  all  persons  to  the  extent  of  the  boundaries  defined  in  his  title  bond. 

Jesse  Brown  instituted  an  action  of  ejectment  in  the 
circuit  court  of  Henderson  county  on  the  10th  day  of  No- 
vember, 1835,  against  Terresha  Johnson  for  the  recovery  of 
the  possession  of  two  hundred  and  seventy-four  acres  of  land 
lying  in  the  county  of  Henderson,  in  the  ninth  surveyor's  dis- 
trict, in  the  fifth  range  and  tenth  section,  on  the  waters  of 
Sandy  river.  The  cause  was  tried  at  the  July  term,  1837, 
and  a  verdict  rendered  for  the  defendant.  This  verdict,  on 
the  motion  of  the  plaintiff",  was  set  aside  and  a  new  trial 
awarded.  At  the  March  term,  1838,  it  was  again  submitted 
to  a  jury,  judge  Harris  presiding.  Brown  introduced  and 
read  to  the  jury  a  grant  duly  registered  for  the  land  in  con- 
troversy to  himself  from  the  State  of  Tennesjee,  dated  the 
21st  December,  1826,  and  founded  upon  a  warrant  for  milita- 
ry services  performed  for  the  State  of  North  Carolina. 
Brown  then  proved  that  T.  Johnson  was  in  possession  of  the 
premises  on  the  LOth  November,  1835.  The  defendant  then 
offered  as  evidence  a  bond  in  the  following  words,  which 
covered  the  land  in  Brown's  grant,  to  wit: 

"Know  all  men  by  these  presents,  that  I,  Jesse  Taylor,  of 
Madison  county  and  State  of  Tennessee,  have  this  day  sold 
unto  Terresha  Johnson,  of  Henderson  county  and  State 
aforesaid,  a  certain  tract  or  parcel  of  land  lying  in  the  ninth 
district,  fifth  range,  tenth  section,  entry  No.  1149,  grant  Nor 
290,  containing  two  hundred  and  seventy-four  acres,  founded 
on  warrant  No.  5249,  joining  entry  No.  373,  in  the  name 
of  Solomon  Rossell,  which  I  bind  myself,  my  heirs,  executors 
and  administrators  to  make  him,  the  said  Terresha  Johnson, 
a  valid  deed  for  whenever  the  said  Johnson  shall  pay  me 
the  sum  of  six  hundred  and  eighty-five  dollars.  In  testimo- 
ny whereof  I  have  hereunto  set  my  hand  and  seal  this  the. 
15th  day  of  February,  1828.  Jesse  Taylor,  [Seal.] 

Test:  Alexander  T.  Johnson, 
Stephen  Snem,." 


Brown 

▼ 
Johnson. 


Johnson. 
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Jackson,        This  title  bond  was  proved  by  the  subscribing  witnesses, 
Apni.  1839.   an(j  wag  thereupon  rea<i  to  the  jury.    It  appeared  also  that 

Johnson  took  possession  of  the  premises  in  the  latter  part  of 
the  summer  of  1828,  and  before  the  20th  day  of  November, 
1828,  he  had  cleared  and  enclosed  some  four  or  five  acres; 
that  he  had  continued  to  reside  there  from  the  time  he  took 
possession  till  the  trial,  holding  the  land  as  his  own  by  said 
title  bond,  and  that  he  had  paid  the  purchase  money  in  three 
annual  instalments.  A  deed  made  by  Jesse  Taylor  to  the 
defendant  for  the  land  in  controversy  on  the  27th  day  of 
February,  1833,  and  proven  and  registered  in  May,  1835, 
was  also  read  to  the  jury. 

Judge  Harris  charged  the  jury  that  if  the  defendant  took 
possession  of  the  land  in  controversy  under  the  title  bond, 
and  had  continued  his  possession  under  said  bond  and  the 
deed  made  in  pursuance  thereof  for  the  full  term  of  seven 
years  adverse  to  the  title  of  Brown  next  preceding  the 
commencement  of  this  action,  that  such  possession  barred 
Brown's  right  of  recovery  to  the  extent  of  the  possession 
which  the  defendant  had  held  during  the  term  aforesaid* 
The  court  further  charged  the  jury  that  if  the  defendant, 
Johnson,  had  taken  possession  of  the  premises  in  controver- 
sy by  virtue  of  the  title  bond  exhibited  in  proof,  and  had 
continued  his  possession  under  it,  and  the  deed  made  in  pur- 
suance thereof,  for  the  term  of  seven  years  next  preceding 
the  commencement  of  his  action,  hostile  to  the  title  of 
Brown,  that  such  adverse  possession  was  to  the  full  extent 
of  the  bounds  of  the  land  mentioned  in  the  bond  and  in  the 
deed,  and  barred  the  plaintiff's  right  of  recovery  to  any  part 
thereof.  The  jury  rendered  a  verdict  for  the  defendant,  and  a 
motion  for  a  new  trial  being  overruled  and  judgment  ren- 
dered, Brown  appealed  in  error. 

M'Clanahan,  for  plaintiff  in  error. 
HaskeUy  for  the  defendant  in  error. 

Green,  J.  delivered  the  opinion  of  the  court, 

This  case  presents  tHe  question  whether  a  defendant  who 
is  sued  in  ejectment  is  protected  in  any  case  by  the  second 
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section  of  the  statute  of  limitations  of  1819  beyond  his  actu-    Jackson, 

,         ,  J  April,  18S9. 

al  enclosure,  — 

It  is  contended  with  great  earnestness  by  the  counsel  for 
the  plaintiff  in  error  that,  by  the  second  section  of  the  act, 
there  is  no  difference  between  the  extent  of  protection  afford* 
ed  a  party  who  has  no  claim  to  the  land,  but  is  a  naked  tres- 
passer, and  that  which  one  enjoys  who  holds  the  possession 
claiming  it  by  virtue  of  the  highest  muniment  of  title  known 
to  the  law  short  of  that  "purporting  to  convey  an  estate  in 
fee  simple;'9  and  that  a  possession  of  land  taken  and  held  un* 
der  and  by  virtue  of  a  title  bond  defining  the  boundaries  of 
the  tract  cannot  be  construed  to  extend  beyond  the  actual 
enclosure  of  the  possessor.  We  cannot  concur  in  this  con* 
struction  of  the  statute.  By  the  first  section  it  is  provided 
that  where  a  party  shall  have  had  possession  of  land  more 
than  seven  years  by  virtue  of  an  assurance  purporting  to 
convey  an  estate  in  fee  simple,  and  no  suit  shall  have  been 
effectually  prosecuted  for  the  same  within  said  time,  the  per- 
son so  holding  possession  shall  be  entitled  to  keep  possession 
of  such  quantity  of  land  as  shall  be  specified  in  such  assurance 
of  title  against  all  persons  whatsoever.  As,  in  the  first  sec- 
tion, it  is  expressly  provided  that  a  party  in  possession  for 
seven  years  shall  be  protected  to  the  entire  extent  of  the 
boundaries  described  in  the  deed,  we  cannot  suppose  that 
the  legislature  intended  to  adopt,  under  the  second  section,  a 
different  rule  as  to  the  extent  of  possession  in  the  case  of  a 
party  who  is  in  the  actual  occupation  of  part  of  a  tract  the 
boundaries  of  which  are  described  in  a  thle  bond  or  unregis- 
tered deed,  by  virtue  of  which  he  entered  and  holds  posses- 
sion. That  the  second  section  does  not  expressly  enact  that 
a  party  shall  be  protected  in  the  enjoyment  of  all  the  land 
included  in  the  assurance,  by  virtue  of  which  he  holds  it,  is  to 
be  accounted  for  by  the  fact  that  the  legislature  knew  it  would 
apply  to  many  cases  in  which  neither  party  would  be  in  pos- 
session of  the  land  sued  for.  Such  was  the  case  of  Dunlap 
vs.  Gibbs,  4  Yer.  94,  and  iVwrfvs.  East  Tennessee  College,  0 
Yer.  190. 

Numerous  other  coses  will  arise  for  the  application  of  the 
second  seetion  where  the  question  of  possession  will  not  be 


Brown 
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Jackson,  involved;  and  hence  the  language  employed  in  the  first  sec- 
pr  '  -tion  would  have  been  most  inappropriate  in  a  large  class  of 
cases  proper  for  the  application  of  the  second.  Having  too, 
immediately  before,  declared  that  the  possessor  should  be 
protected  as  to  all  the  land  included  in  his  assurance,  it  is 
fair  to  presume  that,  in  an  appropriate  case  for  the  application 
of  the  principle,  they  intended  the  second  section  to  be  con- 
strued by  the  same  rule,  especially  as  their  silence  (as  we  have 
seen  above)  is  so  satisfactorily  accounted  for. 

As  to  the  constructive  possession  beyond  the  extent  of  ac- 
tual enclosure  which  a  lease  or  title  bond,  by  its  own  proper 
force,  draws  to  itself,  it  has  frequently  and  upon  general  prin- 
ciples been  determined  that  if  a  man  have  a  grant  for  a 
large  tract  and  sell  a  part,  executing  to  the  purchaser  a  title 
bond  describing  such  part  by  metes  and  bounds,  and  the  pur- 
chaser take  possession  and  hold  the  land  so  purchased  for 
seven  years,  he  will  be  protected  under  his  vendor's  grant 
against  an  older  title  to  the  extent  of  the  boundaries  described 
in  the  title  bond.  M*Clung  vs.  Ross,  5  Wheaton,  123.  So 
if  a  man  lease  part  of  a  tract  for  which  he  has  a  grant  or  deed 
describing  such  part  by  metes  and  bounds,  his  tenant's  posses- 
sion, having  been  held  seven  years,  will  extend  to  the  boun- 
daries of  the  lease  and  to  that  extent  and  that  only  protect 
the  landlord's  title  against  a  person  claiming  under  an  older 
grant.    Ross  vs.  Cobbs,  9  Yer.  471:  10  Peters'  R.  444. 

In  this  and  similar  cases  where  a  party  takes  possession 
of  land  claiming  under  a  title,  legal  or  equitable,  an  estate  in 
fee  simple  or  for  years  only,  the  possession  of  part  is  con- 
strued to  be  possession  to  the  whole  extent  of  the  boundaries 
described  in  his  assurance  of  title. 

The  act  of  1819,  sec.  1,  by  its  express  provisions*  and  the 
act  of  1797,  by  judicial  construction,  gives  protective  efficacy 
to  the  possession  under  a  deed  or  assurance  purporting  to 
convey  a  fee  to  the  limits  for  which  it  calls,  without  reference 
to  the  title  of  the  person  making  such  assurance  or  its  con- 
nexion with  the  grant;  and  in  like  manner,  therefore,  the  pos- 
session under  the  provisions  of  the  second  section,  by  virtue 
of  a  title  bond,  articles  of  sale,  or  informal  muniments,  will 
be  effectual  to  the  limits  claimed  and  called  for,  without  re- 
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ference  to  the  tide  of  the  person  who  may  confer  upon  such    Jackson, 

possessor  his  claim,  or  the  connexion  that  may  exist  between 1— 

that  claim  and  any  crther  title.    Possession  is  a  matter  of  le-  7* 

gal  construction.  A  man  can  actually  occupy  but  a  few 
inches  of  land  at  any  one  time.  The  law,  therefore,  to  pro- 
tect him  in  the  enjoyment  of  that  over  which  he  exercises 
dominion  and  considers  as  his  own,  has  given  to  a  construc- 
tive possession  all  the  force  and  efficacy  which  belongs  to  an 
actual  occupation;  hence,  a  tenant  who  has  a  lease  of  which 
he  is  in  possession  may  maintain  trespass  for  cutting  timber 
on  the  lands  within  the  boundaries  of  his  lease;  taking  pos- 
session of  part,  and  claiming  to  certain  boundaries  described 
in  his  deed,  title  bond  or  lease,  the  law  considers  him  in  pes* 
session  of  the  whole. 

If,  for  all  these  purposes,  a  possession  of  part  shall  be  deem- 
ed a  possession  of  the  whole  tract,  it  cannot  be  conceived 
that  the  legislature,  in  enacting  a  law  expressly  to  protect  pos- 
session, should  have  intended  to  protect  to  the  extent  only 
of  the  actual  ^occupation  or  enclosure.  In  this  particular 
there  is  no  difference  between  the  object  of  the  first  and 
second  sections.  The  act  of  1819  was  passed  at  a  time 
when  the  State  was  agitated  from  centre  to  circumference  by 
the  great  number  of  suits  then  pending,  involving  the  con- 
struction of  the  act  of  1797,  and  a  contest  existed  at  the  bar 
and  on  the  bench  upon  that  subject,  so  that,  in  the  language 
of  the  preamble,  no  man  knetf  "from  whom  to  take  or  buy 
land."  The  great  object  was  to  quiet  titles  by  the  protection 
intended  to  be  afforded  to  the  possessor  of  land.  But 
although  it  was  intended  to  protect  every  possessor  who  may 
be  found  to  have  been  in  the  uninterrupted  enjoyment  of 
land  for  seven  years,  the  character  of  that  protection  would 
depend  upon  the  description  of  title  under  or  by  virtue  of 
which  the  party  may  claim.  If  it  purport  to  vest  in  him  an 
estate  in  fee  simple,  the  first  section  was  intended  to  give  to 
his  possession  all  the  energy  of  the  act  of  1797,  conferring 
on  him  a  complete  and  valid  title  to  the  land  against  all  the 
world;  but,  if  his  possession  were  taken  by  virtue  of  an  as- 
surance, which  did  not  purport  to  vest  in  him  an  estate  in 
fee  simple,  but  which  described  by  metes  and  bounds  the  lands 
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April,  18S9. 


Brown 


Johnson. 


/acmon,  so  claimed,  the  second  section,  without  conferring  on  him 
-the  title,  constitutes,  like  the  act  of  1715,  a  bar  to  the  action 
of  another  person  against  him.  As,  therefore,  by  the  uniform 
construction  the  courts  of  North  Carolina  gave  to  the  act  of 
1715,  a  claimant's  remedy  against  a  possessor,  after  seven 
years  uninterrupted  enjoyment,  was  barred  to  the  whole  ex- 
tent of  the  boundaries  described  in  his  "color  of  title;"  so 
the  second  section  of  the  act  of  1819,  in  using  language  of 
like  import,  must  be  understood  as  having  been  intended  to 
produce  a  like  effect 

The  act  of  1819  re-enact^  all  the  provisions  of  the  acts  of 
1716  and  1797,  and  extends  the  operation  of  the  first  section 
even  beyond  the  popular  construction  of  the  act  of  1797; 
besides,  by  its  provisions,  so  precise  and  definite,  forever 
removing  all  doubt  as  to  the  application  of  its  principles. 
The  second  section  in  like  manner  is  more  comprehensive 
than  the  act  of  1715,  making  provision  for  many  cases  not 
included  in  that  act,  but  certainly  providing  for  every  case  it 
would  have  protected,  and  to  that  extent  the  whole  proteo 
tion  would  have  been  afforded. 

These  two  acts  (1715  and  1797)  thus  form  the  basis  of  the 
act  of  1819,  and  while  its  second  section  is  similar  in  its 
language  and  identical  in  its  mode  of  operation  with  the  act 
of  1715,  itsframers  must  have  intended  that  it  should  operate 
to  protect  such  possession  as  by  the  construction  of  the  courts 
the  act  of  1715  was  made  to*  protect  It  may  be  observed 
too,  that  as  our  courts  have  gone  further  in  the  construction 
of  the  second  section  of  the  act  of  1819,  in  the  case  of  Dycke  vs. 
Glass,  3  Yer.  397,  as  we  believe,  with  the  unqualified  appro* 
bation  of  the  profession,  than  the  courts  of  North  Carolina 
went  in  the  construction  of  the  act  of  1715,  it  would  be 
strange  inconsistency  if,  upon  the  question  now  under  consid- 
eration, we  were  to  stop  short  of  the  protection  which  was 
afforded  a  possession  under  the  act 

We  have  thought  fit  to  say  thus  much  in  illustration  of  our 
construction  of  this  statute  because  the  argument  against  it 
has  been  pressed  with  so  much  earnestness  and  ability,  and 
because  it  is  insisted,  notwithstanding  the  decisions  heretofore 
pupile.    It  is  true  the  precise  state  of  facts  now  under  conaid- 
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oration  has  not  existed  in  any  preceding  case,  but  whenever 
the  question  has  come  up  for  adjudication  the  views  we  now  - 
entertain  have  been  expressed  by  the  court.    The  case  of 
Dyche  vs.  Glass  wds  the  first  in  which  the  court  was  called 
upon  to  give  a  construction  of  the  second  section  of  the  act  of 
1819  now  under  consideration.    It  is  true  in  that  case  Dyche 
was  protected  to  the  extent  of  his  enclosure  only.    And 
why?    Because  he  had  not  been  holding  seven  years  by 
virtue  of  any  paper  title  whatever.    He  could  only  be  re- 
garded, therefore,  as  a  naked  trespasser.    There  was  nothing 
to  designate  the  extent  of  his  possession  but  his  enclosure; 
in  fact  he  hud  np  possession  for  seven  years  beyond  his  en- 
closure, consequently  he  Gould  only  be  protected  to  that  ex- 
tent.   But  the  Chief  Justice,  in  delivering  the  opinion  of  the 
court,  makes  the  following  remarks:  "The  second  section  was 
intended  to  protect  possession  under  title  bonds,  unproved  and 
informal  deeds,  not  subject  to  be  registered  or  not  of  record 
in  legal  form,  and  every  variety  of  claim  supposed  by  the 
possessor  to  communicate  title,  legal  or  equitable,  evidenced 
by  writing,  whether  in  fact  of  any  validity  in  law  or  equity 
or  not."    Evidently,  his  honor,  by   this  language,  meant 
that  the  protection  which^p  the  specified  cases  was  intended 
to  be  afforded,  should  extend  to  the  boundary  described  in 
such  title  bond,  unregistered  deed,  &o.    As  evidence  that 
such  was  his  meaning,  in  a  late  decision  in  the  case  of  ScotVs 
lessee  vs.  Reid>  in  the  federal  circuit  court  at  Nashville,  (to 
which  he  has  been  transferred,)  he  instructed  the  jury  that 
unregistered  deeds  might  be  considered  "as  informal  papers, 
furnishing  evidence  of  the  boundaries  and  extent  of  the 
possession  of  the  defendant,  under  the  second  section  of  the 
act  of  1819." 

In  the  case  of  Jones  vs.  Perry  9  10  Yer.  59,  the  court  say 
"we  think  it  clear  that  a  party  who  is  in  possession  for  seven 
years  of  a  tract  of  land,  holding  it  adversely  under  and  by 
virtue  of  an  unregistered  deed,  is  protected  by  the  second 
section  of  the  act  of  1819  to  the  extent  of  the  boundaries  of 
his  deed.1'  This  isa  direct  decision  of  the  question.  The 
argument  that  the  extent  of  Perry's  possession  was  not  in 
issue  is  made  upon  a  misconception  of  the  case.    It  is  true 
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the  bill  was  brought  on  the  ground  that  Perry's  deed  was 
-  void,  and  to  remove  the  cloud  from  his  title;  but  as  an  inci- 
dent to  the  decree  which  was  mainly  sought,  the  court  had 
jurisdiction  to  put  the  complainant  in  possession,  so  that  the 
question  as  to  the  extent  to  which  Perry's  unregistered  deed 
protected  him  against  J.  R.  B.  Jones,  one  of  the  complainants, 
was  directly  involved.  The  court  declined  giving  an  opinion 
as  to  whether  an  unregistered  deed  "purports"  to  convey  an 
estate  in  fee  simple,  but  decided  that  Perry  was  protected  to 
the  whole  extent  under  the  second  section. 

In  the  case  of  Wkitesides  vs.  Singleton,  (MS.)  decided 
last  winter  at  Nashville,  it  was  held,  on  the  authority  of  Janes 
vs.  Perry,  that  an  unregistered  deed  would  protect  a  party  to 
the  extent  of  the  boundaries  described  therein. 

These  cases  settle  the  question  beyond  controversy,  if  the 
views  here  taken  needed  support  from  precedent,  so  that 
'this  case  might  have  been  rested  upon  them  alone  as  author- 
ity; but  we  have  presented  our  views  at  large  that  all 
doubts  may  be  removed.    Let  the  judgment  be -affirmed. 


Johnson  vs.  Somers. 


Somen  requests*  M'Farland  to  lease  a  tract  of  land.  M'Farlaod  gave  a 
lease  of  the  land  in  writing  for  seven  years:  Held,  that  this  was  a  good  lease. 
The  authority  of  the  agent  need  not  he  in  writing. 

Where  a  landholder  gave  a  lease  npon  his  land  by  parol,  and  his  agent  after- 
wards, without  authority  in  writing,  gave  a  written  lease,  and  the  lessor  ad- 
dressed a  letter  subsequently  to  the  lessee  recognising  his  possession  of  the 
premises  as  his  lessee,  it  was  improper  for  the  court  to  have  decided  that  such 
letter  was  written  in  reference  to  the  first  parol  lease,  and  npon  that  assump- 
tion to  have  rejected  the  testimony.  The  letter  was  competent  evidence  and 
should  have  been  submitted  to  the  jury,  leaving  them  to  determine  whether 
such  letter  was  written  in  reference  to  the  first  or  second  lease,  and  how  far 
such  letter  was  an  approval  of  the  act  of  his  agent 

John  Somers  obtained  a  grant  on  the  2d  day  of  August, 
1834,  from  the  State  of  Tennessee  for  three  thousand  eight 
hundred  and  forty  acres  of  land  lying  in  the  12th  district  in 
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Weakley  county,  in  the  1st  range  and  7th  section.  Somen,  Jaox^j 
a  resident  of  Wilson  county,  requested  B.  M.  M'Farland,  a- 
resident  in  the  vicinity  of  the  land,  to  grant  leases  on  it  for 
him.  He,  however,  gave  M'Farland  no  written  authority  to 
act  upon  his  directions,  nor  was  his  request  more  specific  than 
as  stated.  Somers  having  made  some  leases  himself  for  the 
term  of  seven  years  of  parts  of  the  tract,  M'Farland  wrote 
and  delivered  the  following  instrument  to  John  M.  Castle- 
man: 

"I  have  leased  to  John  M.  Castleman  one  hundred  acres 
of  land  lying  in  Weakley  county,  to  be  laid  off  so  as  to  in- 
clude all  the  improvements  which  said  Castleman  has  made, 
not  running  further  east  than  fifty  yards  from  the  house;  and 
the  said  John  Castleman  binds  himself  to  leave  what  land  he 
may  clear  under  a  good  eight  rail  fence  with  a  good  pole  at 
the  bottom.  If  the  said  Castleman  should  trade  the  above 
lease,  said  Castleman  is  bound  to  dig  a  well;  but  if  not  traded, 
he  may  do  as  he  pleases  on  that  subject.  Seven  years  is  giv- 
en to  said  Castleman  from  ihe  1st  day  of  January,  1835. 

"January  7,  1835.  James  Somxrs, 

Done  by  B.  M.  MTabiahd." 

Castleman  had  been  put  in  possession  of  the  premises  pre- 
viously by  Somers,  and  had  made  the  improvements  men- 
tioned in  the  lease.  On  the  5th  day  of  December,  1835, 
Somers  addressed  a  letter  to  Castleman,  in  reply  to  a  letter 
from  Castleman,  in  which  he  says:  "You  say  you  wish  to 
know  something  in  relation  to  the  lease  I  let  you  have:  you 
want  to  know  if  I  will  take  the  clearing  of  land  in  the  place 
of  digging  a  well;  cleared  land  is  no  object  with  me;  my  ob- 
ject in  giving  the  lease  was  only  to  accommodate  you. 
Water  is  scarce  and  I  would  rather  have  the  well  dug.  If 
you  wish  to  trade  the  lease,  I  will  take  it  back  on  terms 
which  I  think  right.  When  I  come  to  that  country  next 
spring  I  can  see  you  on  the  subject." 

On  the  27th  day  of  February,  1836,  Castleman  sold  and 
transferred  his  claim  of  lease  to  Willis  Johnson  by  the  fol- 
lowing instrument: 

"Know  all  men  by  these  presents,  that  I,  John  Castleman, 
have  this  day  bargained,  sold  and  delivered  the  within  lease 
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Jackson,    to  Willis  Johnson,  his  heirs  and  assigns,  for  the  sum  of  sixty 
pr  '       -  dollars  to  me  in  hand  paid  by  the  said  Wills  Johnson.    This 
27th  day  of  February,  1836.  John  Castleman." 

Somers  gave  Johnson  notice  by  letter  to  quit  the  premises, 
and  he  refused  to  do  so.  Somers  instituted  this  action  of 
ejectment  against  him  in  the  circuit  court  of  Weakley  coun- 
ty on  the  3d  day  of  May,  1838.  Johnson  pleaded  not  guil- 
ty; and  issue  being  taken  thereupon,  the  case  was  submitted 
to  a  jury  at  the  October  term,  1833.  Harris,  the  presiding 
judge,  excluded  from  the  consideration  of  the  jury  the  letter 
and  lease,  and  charged  them  that  the  authority  from  Somers 
to  M'Farland  did  not  authorize  him  to  make  the  lease  in  ques- 
tion, and  was  not  binding  on  him  till  expressly  ratified  by 
him;  that  Castleman  was  a  tenant  at  will  of  Somers,  and  that 
Johnson  was  also;  that  if  the  plaintiff  had  notified  Johnson 
by  letter  to  quit  the  premises,  such  notice  was  sufficient,  and 
they  should  find  for  the  plaintiff. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  a  new 
trial  being  refused  and  judgment  rendered,  the  defendant 
appealed  in  error. 

Williams,  for  plaintiff  in  error.  1.  The  statute  of  frauds, 
1801,  ch.  25,  sec.  1,  requires  that  leases  of  land  of  longer 
duration  than  one  year  shall  be  in  writing,  but  it  does  not 
require  that  the  authority  of  an  agent  to  make  such  a  lease 
shall  be  in  writing.     Talbot  vs.  Bowen,  1  Marshall,  436. 

2.  Somers  being  informed  of  the  lease,  and  not  having  dis- 
sented in  a  reasonable  time,  is  bound  by  it.  1  Cain's  Rep. 
539:  1  John.  Cases,  110.  12  John.  Rep.  300:  2  Kent's  Com. 
478. 

3.  The  court  should  have  permitted  the  letter  of  Somers 
to  Castleman  to  have  been  read  to  the  jury;  they  were  the    « 
proper  persons  to  have  determined  in  reference  to  what  lease 
it  was  written.     12  Mass.  237,  240. 

Fitzgerald,  for  defendant  in  error. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  record  in  this  case  shows  that  the  only  contest  before 
the  jury  in  the  circuit  court  was  as  to  the  validity  of  the 
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written  lease  made  by  M'Farland,  the  agent  of  Somers,  to  Jackson, 
Castleman,  and*by  the  lessee  transferred  to  the  defendant.  - 
The  testimony  fully  establishes  the  fact  that  the  agent  had 
verbal  authority  from  his  principal  to  make  a  lease  to  Casflk- 
man.  The  court  charged  the  jury  that  the  authority  from 
Somers  to  M'Farland,  the  agent,  was  insufficient,  that  Som- 
ers was  not  bound  by  fhe  lease,  and  that  Castleman  was  but 
the  tenant  at  will  of  Somers,  and  so  likewise  was  the  defend- 
ant. The  statute  of  frauds,  1801,  ch.  25,  sec.  1,  requires  that 
the  promise  or  agreement  upon  which,  in  the  various  cases 
mentioned  in  that  compendious  and  comprehensive  section, 
an  action  shall  be  brought,  some  note  or  memorandum 
thereof  shall  be  in  writing  and  signed  by  the  party  to  be 
charged  therewith,  or  by  some  other  person  by  him  thereun- 
to lawfully  authorized;  but  the  statute  does  not  require  that 
the  authority  of  the  agent  or  the  evidence  of  his  agency,  in 
order  to  be  lawful,  shall  be  in  writing.  The  first  and  third 
sections  of  the  statute  of  29  Charles  II,  ch.  3,  which  relates 
to  leases,  &c.  requires,  indeed,  the  writing  be  signed  by  the 
parties  making  it,  or  their  agent,  authorized  by  writing.  This 
latter  requisition  is  omitted  in  the  4th  and  17th  sections  of 
the  English  statute  referred  to,  as  it  is  also  in  our  statute. 
The  rule,  therefore,  adopted  there  as  to  contracts  for  the  sale 
of  land  arising  under  the  4th  section  of  their  statute,  that 
the  power  or  authority  of  the  agent  need  not  be  in  writing, 
would  exist  here  under  our  statute  as  to  leases  for  more  than 
a  year,  as  well  as  to  the  other  cases  mentioned  in  this  sec- 
tion. It  is  true,  as  remarked  by  Mr.  Sugden,  (Vendors  and 
Purchasers,  121,)  that  it  is  in  all  cases  highly  desirable  that 
the  agent  should  have  a  written  authority,  for  when  he  has 
merely  a  parol  authority  it  must  frequently  be  difficult  to 
prove  the  existence  and  extent  of  it.  We  think,  therefore, 
that  the  court  erred  ill  charging  the  jury  that  the  agent  had 
no  sufficient  authority,  so  far  as  the  charge  is  predicated  up- 
on the  want  of  written  authority  merely.  We  are  of  opin- 
ion, also,  that  the  court  erred  in  excluding  from  the  jury  the 
letter  of  Somers  to  Castleman,  because,  in  connexion  with  the 
other  evidence,  it  was  competent  and  relevant  testimony, 
tending  to  show,  to  say  the  least  of  it,  the  authority  of  the 
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agent  and  the  approval  of  his  act  by  his  principal.  That 
-the  letter  did  not  relate  to  the  written  lease  feiade  by  M'Far- 
land  to  Castleman,  was  an  assumption  which  we  think  the 
coirt  should  not  have  made,  but  should  have  permitted  the 
letter  to  go  to  the  jury  in  connexion  with  the-ether  testimo- 
ny. Let  the  judgment  therefore  be  reversed,  and  a  new 
trial  be  held  in  this  cause  when  the  effeto's  herein  referred  to 
may  be  corrected. 


Crockett  vs.  Latimer. 

Brown  contracted  to  build  Crockett  «.  brick  house  at  eight  dollars  per 
thousand  for  the  brick;  Crockett  was  to  advance  money  to  the  hands  em- 
ployed by  Brown  in  making  the  brick,  which  advances  Crockett  was  to  charge 
•  to  Brown:  Held,  that  the  brick  made  by  Brown  under  this  contract  were  his 
brick  till  put  in  the  housje,  and  were  subject  to  executions  against  Brown. 

Where  a  person,  acting  under  avoid  deputation,  levied  on  property,  and  the 
property,  together  with  the  execution,  was  returned  into  the  hands  of  the  sher- 
iff and  by  him  sold:  Held,  that  such  sheriff  was  protected  by  such  execution 
in  a  suit  against  him. 

John  Crockett  instituted  an  action  of  trover  in  the  circuit 
court  of  Carroll  county  on  the  20th  October,  1831,  against 
James  Latimer  for  the  recovery  of  the  value  of  a  kiln  con- 
taining ninety  thousand  burnt  brick,  seized,  and  converted  by 
Latimer.  The  defendant  pleaded  not  guilty,  and  issue  was 
taken  thereupon.  The  cause  was  continued  till  the  March 
term,  1836,  when  the  death  of  Crockett  was  suggested,  and 
W.  Caldwell,  his  administrator,  was  admitted  to  come  in 
and  prosecute  the  suit.  At  the  November  term,  1836,  Judge 
Read  presiding,  it  was  submitted  to  a  jury  upon  the  proof, 
and  a  verdict  rendered  for  the  plaintiff  for  the  sum  of  four 
hundred  and  seventy-one  dollars  and  fifty  cents.  This  ver- 
dict, upon  motion,  was  set  aside  and  a  new  trial  awarded  to 
the  defendant  It  was  submitted  to  a  second  jury  at  the 
September  term,  1838,  Judge  Martin  presiding.  It  ap- 
peared in  proof,  that  in  the  toionth  of  July,  1831,  Crockett 
contracted  with  Henry  H.  Brown  to  build  him  a  brick 
house  in  the  town  of  Huntingdon,  at  eight  dollars  per  thou- 


OF  THE    STATE  OF  TENNESSEE. 


273 


sand  brick^and  as  Brown  was  poor  and  embarrassed,  Crock- 
ett was  to  advance  money  in  payment  of  the  workmen 
Brown  might  employ  to  assist  in  making  and  in  laying  the 
brick,  with  which  advances  Brown  was  to  be  charged  as 
part  paymeat  for  the  house.  The  brick  were  made  special- 
ly for  Crockett,  who  advanced  nearly  all  the  money  that  was 
paid  to  the  hands  Who  were  engaged  in  making  them,  but 
the  money  so  advanced  was  charged  to  Brown.  Brown 
with  the  hands  made  ninety  thousand  brick,  and  having  de- 
termined to  remove  to  Perry  county,  notified  Crockett  that 
he  could  not  stay  to  put  them  up  in  pursuance  of  the  agree- 
ment. Brown  and  Crockett  thereupon  had  a  settlement,  to 
wit,  on  the  26th  day  of  September,  1831,  in  which  settle- 
ment Crockett  allowed  Brown  four  dollars  per  thousand  for 
the  ninety  thousand  bufnt  bride,  and  after  crediting  the 
value  of  the  brick  with  the  sums  advanced  by  Crockett  in 
making  them  and  other  expenses  incurred,  the  balance  due 
to  Brown  was  appropriated  to  the  discharge  of  notes  and 
mercantile  accounts  due  from  Brown  to  Crockett. 

It  further  appeared  in  proof  that  Gilbert  Hart  recovered 
a  jtylgment  in  the  county  court  of  Carroll  county  at  the 
June  term,  1831,  to  wit,  on  the  14th  day  of  June  aforesaid, 
against  H.  H.  Brown  for  the  sum  of  one  hundred  and 
twenty-seven  dollars  and  fifty  cents  and  cost  of  suit,  and 
that  aji.  fa.  issued  on  the  said  judgment  on  the  26th  day 
of  September,  1831,  bearing  test  the  second  Monday  in 
September  and  returnable  the  second  Monday  in  Decem- 
ber ensuing,  commanding  the  sheriff  of  Carroll  county  to 
make'  the  debt  and  costs  aforesaid.  The  ji.  fa.  came  to 
the  hands  of  James  Latimer,  the  defendant  in  this  suit, 
sheriff  of  Carroll  county,  on  the  same  day  it  was  issued. 
He  handed  the  said  writ  to  one  James  Baker,  with  the  fol- 
lowing written  deputation  accompanying  the  delivery: 

"I,  James  Latimer,  sheriff  of  Carroll  county,  authorize 
and  empower  James  Baker  to  levy  an  execution  of  Gilbert 
Hart  against  H.  Brown  on  any  property  belonging  to  said 
Brown  in  this  county  which  said  Hart  may  show,  and  to 
advertise  and  sell  the  same.  Jambs  Latimer." 

Baker  was  not  a  general  deputy.     Latimer  had  two  gen- 
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eral  deputies,  but  only  one  of  them  was  in  the  active  per- 
formance of  his  duties.  On  the  back  of  the  jl.  fa.  were  the 
following  endorsements: 

"Come  to  hand  same  day  issued. 

James  Baker,  Qep.  Sh'ff." 

"Levied  the  within  execution  on  a  kiln  of  brick  as  the 
property  of  H.  H.  Brown  this  27  th  qjf  September,  1831. 

James  Baker,  Dep.  Sh'ff?' 

"The  brick  hereby  levied  upon  sold  for  the  sum  of  one 
hundred  and  sixty-five  dollars,  the  property  in  which  was, 
at  the  time  of  the  sale,  claimed  by  John  Crockett;  sale  made 
and  money  received  therefor.      .  James  Latimer,  Sh'ff." 

Judge  Martin  charged  the  jury  that  the  plaintiff,  in  order 
to  entitle  himself  to  recover,  should  show  a  right  of  posses- 
sion at  the  time  of  the  issuance  of  his  writ;  that  rights  rest- 
ing in  contract  could  not  be  the  subject  of  an  action  of  trover. 
The  court  also  charged  the  jury  that  they  should  look  to  the 
rights  of  the  parties  as  they  existed  at  the  date  of  the  plain- 
tiff's execution;  that  the  execution  was  a  lien  upon  all  the 
personalty  of  Brown  from  its  test,  and  that  any  subsequent 
sale  and  delivery  of  his  property  by  Brown  could  not  alter  the 
plaintiff's  right  to  have  such  fi.fa.  satisfied  out  of  Brown's 
property  so  sold  and  delivered.  The  jury  rendered  a  verdict 
for  the  defendant.  A  motion  to  set  aside  the  verdict  was 
made  and  overruled  and  judgment  rendered,  from  which  the 
plaintiff  appealed  in  error. 


A.  W,  O.  Totten,  for  plaintiffin  error.  1.  The  plaintiff's 
title  is  good  by  the  terms  of  the  contract;  the  brick  were 
made  expressly  for  him,  in  consideration  of  advances  made 
by  Crockett  as  the  work  progressed,  and  without  which 
they  would  not  and  could  not  have  been  made.  By  far 
the  greatest  portion  of  the  labor,  funds,  &c.,  employed  in 
the  making  of  them  were  furnished  by  Crockett;  they  were 
identified  and  majle  specific  as  Crockett's  brick.  The 
proceeds  of  Brown's  labor,  under  the  terms  of  this  con- 
tract, belonged  to  his  employer,  he  having  only  a  lien  on  the 
brick  for  his  services.  In  Blake  vs.  Nicholson,  3  M.  and  S. 
167,  the  defendant,  who  was  a  printer,  had  been  employed 
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by  S.  to  print  a  certain  number  of  a  work  at  a  certain  price  Jackson^ 
for  each  number;  4the  work  being  printed  but  not  delivered . 
at  the  time,  S.  became  bankrupt:  it  was  held  that  the  legal 
title  to  the  printed  work  vested  in  S.  as  each  number  was 
printed,  the  printer  having  only  a  lien  for  compensation.  12 
Petersd.  Abr.  264  In  Woods  vs.  Russell,  5  B.  and  A.  942, 
determined  in  1822,  "A  contracts  with  B  to  build  a  ship 
and  furnish  her  with  every  requisite  for  sea;  the  price  to  be 
paid  by  four  instalments,  two  to  be  paid  in  the  progress  of 
work,  and  the  others  when  the  vessel  should  be  finished  and 
launched.  The  first  two  instalments  were  paid  at  the  time 
stipulated.  The  ship  remained  in  the  builder's  yard  unfin- 
ished and  his  hands  at  work  upon  her  until  the  3d  July,  and 
on  the  the  30th  June  preceding  the  builder  had  committed 
an  act  of  bankruptcy;  the  purchaser  took  possession  of  the 
ship  on  the  2d  July,  while  she  remained  on  the  builder's 
wharf:  held  that  the  general  property  vested  in  the  purcha- 
ser when  he  had  paid  half  the  estimated  value  of  the  ship, 
because  the  bargain  had  stipulated  for  the  advances,  be- 
cause they  were  regulated  by  the  progress  of  the  work,  the 
effect  of  which  was  to  identify  the  ship  and  make  it  specific 
as  the  one  the  purchaser  was  to  have."  Reported  also  in  3 
Petersd.  Abrid.  785.  It  is  admitted  that  when  an  order  is 
given  to  a  tradesman  to  make  an  article  for  the  purchaser, 
as  a  ship  or  a  watch,  and  it  is  not  finished  nor  delivered,  no 
property  has  vested  in  the  purchaser  "unless  it  has  been 
stipulated  otherwise."  1  Chit.  Gen.  Prac.  125.  The  case 
of  Mucklow  vs.  Mangles,  1  Taunt.  318.  determined  in  1808, 
is  relied  upon  as  an  authority  to  sustain  this  principle.  This 
is  an  extreme  case,  and  perhaps  not  tenable  on  principle- 
It  decides  that  where  a  party  contracted  with  a  builder  for 
a  barge,  and  paid  him  the  whole  value  in  advance,  and  the 
builder  became  bankrupt  before  the  completion  of  the  work, 
he  was  still  the  reputed  owner  within  the  meaning  of  the 
statute  21  Ja.  1,  because  the  barge  the  purchaser  was  to 
have  Remained  unspecific  till  delivery;  it  was  not  identified 
by  the  terms  of  the  contract,  and  the  builder  had  a  right  to 
retain  that  barge  and  deliver  another.  From  the  cases  may 
be  deduced  the  following  rule:  when  a  vendor  is  to  make  an 


276  DECISIONS    OF   TILE    SUPREME  COURT 

Jackson,     article  for  the  purchaser,  and  in  the  progress  of  the  work  it 

Ap   ■ -  becomes  specific  and  identified  by  the  terms  of  the  contract 

Crocvk*tt  as  the  article  the  purchaser  is  to  have,  the  general  property 
Latimer.  VQ$tg  ^  ^  purchaser  before  its  completion,  and  delivery. 
2.  The  levy  was  made  by  a  special  bailiff  under  a  warrant  in 
writing  not  under  the  official  seal  of  the  sheriff.  By  the  act 
of  1821,  ch.  12,  the  sheriff  may  appoint  two  regular  depu- 
ties, and  may  also  make  special  deputations.  The  sheriff' 
had  two  regular  and  known  deputies,  though  one  of  them 
was  not  in  the  active  performance  of  the  duties  of  his  office. 
The  officer  who.  made  the  levy  on  the  brick  was  not  one  of 
the  regular  deputies,  but  a  special  bailiff  acting  under  the 
warrant  of  the  sheriff.  If  the  warrant  had  no  seal  it  was 
void,  and  conferred  no  power  on  the  special  bailiff  to  make 
the  levy;  his  act  in  seizing  those  brick  in  execution  was  a 
trespass;  the  subsequent  sale  thereof  by  virtue  of  such  levy 
was  a  nullity,  and  communicated  no  title  to  the  purchasers. 
At  common  law  the  officers  of  the  sheriff  are  his  under- 
sheriff,  bailiffe,  jailer,  replevin  clerks  and  county  clerks,  all 
of  whom  are  appointed  by  letter  of  attorney  under  seal,  or 
by  entry  on  the  records  of  the  county  court,  Watson  on 
the  Office  of  Sheriff,  25*  28,  34,  350, 5  Law  Library.  The 
under-sheriff  has  general  plenary  power  to  perform  all  the 
ministerial  duties  of  the  sheriff.  lb.  31,  He  may  appoint 
the  other  officers  of  the  sheriff,  as  a  bailiff.  lb.  57,  &c. 
Common  bailiffs  are  the  ordinary  officers  of  the  sheriff,  and 
are  bound  in  an  obligation  with  sureties  for  the  faithful  dis- 
charge of  their  duties.  Special  bailiffs  are  appointed  by  the 
sheriff  merely  for  the  execution  of  a  particular  writ,  at  the 
instance  of  the  plaintiff,  (Watson's  Sheriff,  35,)  and  for  whose 
conduct  the  sheriff  is  not  in  any  respect  liable  at  the  suit  of 
the  plaintiff;  "he  is  not  the  general  recognised  officer  of  the 
sheriff  like  the  under-sheriff;  it  is  from  the  warrant  and  not 
from  his  appointment  as  a  sheriff's  officer  that  the  bailiff 
derives  his  authority  to  execute  the  writ;*  the  sheriff  is  not 
liable  for  his  acts  without*  proving  the  warrant:  if  he  act  in 
his  office  without  a  regular  warrant,  he  is  a  trespasser, 
nor  will  a  \yarrant  subsequently  sealed  and  delivered  to 
him  legalise  his  act.     Watson's  Sheriff,  36.     Drake  vs. 
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Sties,  7  T.  R.  113:  3  Stark.  £r.  1337:  Hoi!  vs.  Roche, 
8  T.  R.  187:  Taylor  vs.  Richardson,  8  T.  R.  505:  4  T. 
R.  119. 

In  executing  a  writ,  a  sworn  and  known  officer,  be  he 
sheriff,  under-sheriff,  bailiff  or  sergeant,  need  not  show  his 
warrant  or  writ  when  he  cometh  to  serve  it,  although  the 
party  demandetb  it;  but  a  special  bailiff  must  show  bis  war- 
rant if  the  party  demand  it,  otherwise  he  need  not  obey  it. 
Watson's  Sheriff;  58. 

Now  this  warrant,  which  is  the  sole  power  of  the  special 
bailiff'  to  act  as  the  special  agent  of  the  plaintiff,  must  be  a 
letter  or  power  of  attorney,  under  the  hand  and  seal  of  the 
sheriff,  otherwise  it  is  a  perfect  nullity.  Watson  on  the 
Office  of  Sheriff;  57:  2  Saund.  Rep.  305,  a,  note  13;  Gro. 
Eliz.  53,  Norwich  vs.  Bradshaw.  For  form  of  warrant  on 
fi.  fa.  see  Watson,  378. 

Theexecution,  therefore,  and  the  proceedings  thereon,  con- 
ferred no  right  on  the  defendant*  furnished  no  protection  to 
him,  and  as  the  brick  were  in  fact  delivered,  the  right  vested 
in  the  plaintiff, 

M.  Brown,  for  defendant. 

Gum,  J.  delivered  the  opinion  of  the  court. 

We  are  first  to  enquire  whether  the  brick  in  controversy 
belonged,  when  levied  on,  to  Crockett  or  to  Brown,  the  ex- 
ecution debtor.  The  evidence  is,  that  Crockett  contracted 
with  Brown  to  build  him  a  brick  house  at  eight  dollars  per 
thousand  brick*  and  that  as  Brown  was  poor  and  embar- 
rassed* Crockett  was  to  advance  money  in  payment  of  the 
workmen  Brown  might  employ  to  assist  in  making  and  lay- 
ing the  brick,  with  which  advances  Brown  was  to  be  charged 
as  part  payment  for  the  house.  The  brick  were  made  spe- 
cially for  Crockett,  who  advanced  nearly  all  the  money  that 
was  paid  to  the  hands  who  were  engaged  in  making  them, 
but  the  money  so  advanced  was  charged  to  Brown. 

We  think  that,  according  to  this  state  of  facts,  the  brick 
were  the  property  of  Brown  and  not  of  Crockett.  These 
facts  do  not  bring  this  case  within  the  class  of  cases  cited  by 
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April,  1839. 
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the  counsel  of  the  plaintiff  to  show  that  they  were  Crockett's 
-  brick.  Those  were  cases  where  the  specific  article  was  made 
for  the  employer  and  identified  as  his,  but  here  no  specific 
brick  belonged  to  Crockett;  the  house  was  the  thing  he  con- 
tracted for,  and  in  payment  for  building  which  he  had  made 
advances.  Had  Brown  built  the  house  and  part  of  these 
brick  been  left,  most  certainly  Crockett  would  have  had 
no  claim  to  them.  Having  obtained  the  thing  he  contracted 
for,  his  agreement  could  not  extend  to  and  compel  him  to  pay 
for  any  surplus  materials,  although  prepared  by  the  workmen 
expressly  for  his  house.  In  the  cases  referred  to  in  the  ar- 
gument, the  ship  was  built  upon  a  special  contract  and  ad- 
vances in  payment  of  the  work  were  made  as  the  work  pro- 
gressed, according  to  the  contract,  thus  designating  that 
particular  article  as  the  property  of  the  person  for  whom  it 
was  made;  but  if  the  question  had  arisen  whether  the  tim- 
bers that  had  been  prepared  for  the  ship  belonged  to  him 
for  whom  the  ship  was  to  be  built,  the  case  would  have  been 
very  different.  It  never  would  have  been  held  that  every 
stick  of  timber  as  it  might  be  prepared  belonged  to  him  for 
whose  ship  or  house  it  was  intended. 

2.  Is  the  sheriff  protected  by  the  execution  in  virtue  of 
which  he  sold  the  brick?  We  think  he  is.  The  execution 
bears  test  before  the  time  Crockett  purchased  the  brick  from 
Brown,  and  consequently  was  a  lien  on  Brown's  property 
and  bound  these  brick.  But  it  is  insisted  that  the  levy  was 
void,  because  the  levy  of  the  execution  was  made  by  a  spe- 
cial deputy,  whose  authority  was  not  under  seal.  If  the 
question  necessarily  arose,  we  should  hesitate  long  before  we 
would  decide  that  the  written  authority  of  a  sheriff  to  a 
special  deputy  is  void  unless  it  be  under  his  seal;  but  the 
question  does  not  arise  in  this  case  in  such  way  as  to  make 
it  indispensable  that  we  should  decide  whether  this  deputy 
had  power  to  make  the  sale  or  not.  It  is  true,  the  levy 
was  endorsed  by  the  special  deputy,  but  the  execution  was 
returned  by  him  to  the  sheriff,  who  himself  proceeded  to 
make  the  sale.  This  suit  is  brought  against  the  sheriff, 
Latimer,  for  his  conversion  of  the  property;  but  if  he  took 
the  brick  into  possession,  having  the  execution  in  his  hands 
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by  virtue  of  which  he  made  sale  and  delivered  them  to  the     Jackson, 

purchaser,  he  is  protected  whether  the  deputy  had  power  — — "— 

to  make  the  levy  or  not.    Let  the  judgment  be  affirmed.  v 

Wilks. 


Banks  vs.  Wiles. 


Wilks  obtained  a  decree  in  chancery  "that  the  title  to  slave,  George,  be  vest- 
ed in  complainant  on  the  9th  day  of  July,  or  at  any  time  thereafter,  by  his 
paying  to  James  Tate  one  hundred  and  thirty  dollars,  the  amount  of  the  lien  of 
said  Tate  on  said  slave:"  Held,  that  said  decree  vested  the  legal  title  to  the 
slave  in  Wilks,  and  that  he  could  maintain  an  action  for  the  seizure  and  con- 
version of  said  slave  by  a  third  person  without  a  payment  or  tender  of  the 
money  specified  in  the  decree  to  Tate. 

Benjamin  Wilks  instituted  this  action  of  trespass  on  the 
case  on  the  10th  day  of  September,  1834,  in  the  circuit  court 
of  Carroll  county,  against  Thomas  Banks. 

The  facts  of  the  case  are  as  follows:  In  July,  1830,  the 
plaintiff,  holding  a  note  of  hand  upon  one  Haywood  Bledsoe 
for  the  sum  of  seven  hundred  dollars,  assigned  the  same  to  his 
brother,  Jesse  Wilks,  and  requested  him  to  purchase  a  negro 
man,  George,  therewith,  from  said  Bledsoe  for  him.  Jesse 
Wilks  did  purchase  the  boy  and  entered  a  credit  on  the  note 
for  the  sum  of  five  hundred  dollars,  and  took  a  bill  of  sale  of  the 
slave  to  himself  instead  of  to  his  brother,  the  plaintiff  in  this 
action.  On  the  9th  day  of  July,  a  few  days  after  the  pur- 
chase  of  the  slave,  Jesse  Wilks  executed  and  delivered  an 
absolute  bill  of  sale  for  said  slave  to  one  James  Tate,  ac- 
knowledging the  receipt  of  the  consideration  money,  to  wit, 
seven  hundred  dollars,  and  warranting  the  title.  His  deed 
was  duly  proven  and  registered;  but  it  does  not  appear  that 
Benjamin  Wilks  had  any  knowledge  of  this  conveyance  at 
the  time  it  took  place.  Jesse  Wilks  died  shortly  afterwards, 
and  Yancy  Bledsoe  obtained  letters  of  administration  upon 
his  estate  from  the  county  court  of  Carroll. 

On  the  29th  day  of  September,  1832,  the  present  plaintiff 
filed  his  bill  in  the  circuit  court  of  law  and  equity  sitting  at 
Huntingdon,  for  the  county  of  Carroll,  against  y.  Bledsoe, 
administrator  of  Jesse  Wilks,  deceased,  and  Jas.  Tate,  charging 
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that  the  slave,  George,  was  purchased  with  his  funds  and  be- 
-  longed  to  Mm,  and  that  the  bill  of  sale  made  by  Jesse  Wilks 
to  Tate  was  fraudulent,  and  praying  the  title  of  the  slave 
should  be  vested  in  him;  and  on  the  11th  September,  Bled- 
soe filed  his  answer  to  the  biH.  He  admitted  that  the  slave 
was  purchased  with  the  funds  of  Benjamin  Wilks,  and  that 
he  heard  Jesse  Wilks,  some  short  time  before  his  death, 
state  to  Benjamin  Wilks  that  slave,  George,  was  the  property 
of  Benjamin,  and  that  he  would  arrange  the  title  papers.  He 
stated  further,  that  Jesse  Wilks  in  his  lifetime  had  given  some 
lien  upon  the  slave,  but  upon  what  consideration  he  did  not 
know. 

This  answer  was  written  by  the  counsel  of  the  complainant. 

On  the  31st  September,  1832,  Tate  filed  his  answer.  He 
charged  that  the  bill  of  sale  was  taken  in  the  name  of  Jesse 
Wilks  for  the  purpose  of  defrauding  the  creditors  of  Benja- 
min Wilks;  made  an  exhibit  of  a  bill  of  sale  from  Jesse  to 
himself,  as  above  set  forth;  alleged  that  Benjamin  Wilks 
was  present  at  the  execution  of  said  bill  of  sale  and  asserted 
no  right  to  the  slave,  George,  either  legal  or  equitable,  and 
gave  him  no  notice  of  any  claim;  and  insisted  that  he  had  a 
valid  title  to  the  said  slave. 

At  the  October  term,  1832,  of  said  circuit  court  of  law  and 
equity  the  following  decree  was  entered:     % 

"B.  Wilks  vs.  Y.  Bledsoe,  Administrator,  and  Jambs 
Tate.  This  day  came  the  parties  aforesaid,  by  their  counsel, 
and  thereupon,  by  agreement  of  the  parties,  with  the  assent 
of  the  court,  it  is  ordered,  adjudged  and  decreed  that  the  title 
to  the  negro  man,  George,  be  vested  in  complainant  on  the 
9th  day  of  July,  1832,  or  at  any  time  thereafter,  by  his  pay- 
ing to  the  defendant,  James  Tate,  one  hundred  and  thirty 
dollars,  the  amount  of  the  lien  of  said  Tate  on  said  slave;  said 
Tate  is  also  to  have  the  benefit  of  a  note  on  James  R.  Wil- 
liams for  seventy- five  dollars,  he  paying  ten  dollars,  for  which 
said  note  is  now  pawned;  and  it  is  further  ordered,  adjudged 
and  decreed  that  said  defendant,  Yancy  Bledsoe,  administra- 
tor, pay  all  the  costs  of  this  suit,  to  be  levied  of  the  proper 
goods  and  chatties,  rights  and  credits  of  the  estate  of  said 


Wilks. 
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Jesse  Wilks,  deceased,  which  have  or  may  hereafter  come  to    Jackson, 
his  hands  to  be  administered,  and  that  execution  issue,"  &&  -    p 

Benjamin  Wilks  did  not  discharge  the  debt  due  to  Tate 
set  forth  in  this  decree,  and  the  slave  remained  in  the  posses- 
sion of  Tate  till  the  11th  day  of  July,  1833,  when  he  was 
seized  by  the  present  defendant,  Thomas  Banks,  the  then 
sheriff  of  Carroll  county,  by  virtue  of  an  execution  in  his 
hands,  issued  on  the  29th  June,  1833,  on  a  judgment  obtained 
in  the  county  court  of  Carroll  county  at  the  December  term, 
1832,  by  Robert  Murray  against  Yancy  Bledsoe,  administra- 
tor of  the  goods,  &c.  &c.  of  Jesse  Wilks,  deceased,  for  the 
sum  of  ninety-seven  dollars  and  twenty  cents  and  costs. 

The  slave  was  sold  at  public  auction  in  the  town  of  Hun- 
tingdon on  the  24th  August,  1833,  and  Yancy  Bledsoe  pur- 
chased him  for  the  sum  of  five  hundred  and  ten  dollars, 

B.  Wilks  instituted  this  action  against  Banks  to  recover 
the  value  of  this  slave,  and  filed  his  declaration  at  the  July 
term,  1S35.  There  were  two  counts.  The  first  was  in  tro- 
ver. The  second  set  forth  "that  the  plaintiff,  on  the  2d  day 
of  September,  1834,  was  the  beneficial  owner  of  a  certain 
negro  man,  a  slave  for  life,  named  George,  of  the  value  of 
ohe  thousand  dollars;  and  that  by  a  decree  of  the  honorable 
the  circuit  court  of  Carroll  county,  rendered  at  the  October 
term,  1832,  the  legal  title  to  the  said  slave  was  to  be  vested 
in  plaintiff  on  the  9th  day  of  July,  1833,  or  at  any  time 
thereafter,  by  said  plaintiff  paying  to  one  James  Tate  one 
hundred  and  thirty  dollars,  the  amount  of  lien  said  Tate  held 
on  said  slave;  and  said  plaintiff  says  that  he  was  entitled  to 
the  benefit  of  said  negro  on  the  payment  of  said  one  hundred 
and  thirty  dollars;  and  said  plaintiff  in  fact  further  says,  that 
before  the  payment  of  said  one  hundred  and  thirty  dollars 
by  plaintiff  to  said  Tate,  and  while  the  negro  still  remained 
in  the  legal  possession  of  said  Tate,  the  said  defendant,  in- 
tending to  deprive  him  of  his  interest  in  said  negro,  seized, 
took  and  carried  said  negro  out  of  the  possession  of  said 
Tate,  and  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
in  the  county  of  Carroll  aforesaid,  converted  and  disposed  of 
said  negro  slave  to  his  own  use,  whereby  the  said  plaintiff  is 
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Jackson,    greatly  aggrieved  and  deprived  of  the  opportunity  of  re- 
AprD,  183  .    jeerojng  ^j  gjave  from  g^j  lien  so  held  on  him  as  afore- 
said/' &c.  &c. 

The  defendant  pleaded  not  guilty  to  the  first  court,  upon 
which  issue  was  joined,  and  demurred  to  the  second,  and 
plaintiff  joined  in  demurrer.  At  the  July  term,  1836,  Mar- 
tin, presiding  judge,  overruled  the  demurrer,  and  upon  the 
affidavit  of  the  defendant  gave  him  leave  to  plead  to  the  sec- 
ond count. 

The  defendant  pleaded:  1.  Not  guilty;  upon  which  issue 
was  joined.  2.  That  at  no  time  or  period  before  the  com- 
mencetnent  of  the  suit  or  action  or  since  had  the  plaintiff 
the  Actual  possession  of  said  slave,  George,  nor  at  any  time 
any  legal  right  or  property  in  or  to  said  slave,  to  entitle  him 
to  the  constructive  possession  df  said  slave,  George.  To  this 
plea  plaintiff  demurred  and  defendant  joined  in  demurrer. 
3.  That  Robert  Murray  recovered  a  judgment  in  the  coun- 
ty court  of  pleas  and  quarter  sessions  for  the  county  of  Gar- 
roll  against  Y.  Bledsoe,  administrator  of  Jesse  Wilks,  de- 
ceased, for  the  sum  of  ninety-seven  dollars  and  twenty  cents 
and  costs,  and  that  an  execution  was  thereupon  issued  and 
come  to  his  hands  as  sheriff  of  Carroll  county,  and  that  by 
virtue  of  such  execution  he  seized  said  slave  as  the  prop- 
erty of  Jesse  Wilks,  deceased,  in  the  hands  of  his  administra- 
tor, as  he  might  lawfully  do,  and  that  the  said  slave  was  the 
property  of  said  Jesse  Wilks,  and  that  the  decree  set  forth 
in  the  plaintiff's  declaration  was  obtained  by  fraud  and  by 
collusion  between  said  Bledsoe,  administrator,  and  said  Ben- 
jamin Wilks.  To  this  plea  plaintiff  replied  that  the  decree 
was  not  obtained  by  fraud  and  collusion,  and  issue  was  joined 
thereupon.  4.  That  the  decree  was  fraudulently  and  collu- 
gively  obtained  for  the  purpose  of  cheating  the  creditors  of 
said  Wilks,  deceased,  and  that  defendant  as  sheriff  seized  and 
sold  said  slave,  and  that  said  plaintiff  did  not  at  any  tirqe  pay 
or  tender  to  said  Tate  the -sum  of  one  hundred  and  thirty 
dollars  so  as  to  give  him  any  legal  title  to  the  said  slave,  &c 
To  this  plea  there  was  a  demurrer  and  joinder  in  demurrer. 

The  cause  was  continued  till  the  July  term,  1837,  at  which 
time  the  issues  of  law  on  the  second  and  fourth  pleas  of  the 
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defendant  were  determined  by  Harris,  the  presiding  judge,    Jacwow, 

in  favor  of  the  plaintiff.    The  issues  of  fact  were  then  sub ^J_^ 

mitted  to  a  jury,  who  being  unable  to  agree,  a  mis-trial  was 
entered  and  the  cause  continued.  At  the  November  term, 
1837,  it  was  again  submitted  to  a  jury.  The  decree  in  chan- 
cery and  the  exhibits  thereto,  the  judgment  and  fi.  fa.  of 
Murray  were  read  to  the  jury.  The  administrator,  Bled- 
soe, was  introduced  and  denied  unequivocally  any  fraud  in 
the  contract,  and  affirmed  the  title  of  B.  Wilks  to  the  slave 
in  question.  Some  testimony  of  a  circumstantial  nature 
was  introduced  to  establish  a  fraudulent  intent  in  the  pro- 
curement of  the  decree  which  it  is  not  necessary  to  he  set 
forth  here. 

Harris,  presiding  judge,  charged  the  jury  that  if  they  found 
that  the  plaintiff  had  an  equitable  right  to  redeem  the  negro 
in  controversy  from  Tate  upon  the  payment  of  the  sum  of 
money  mentioned  in  the  plaintiff's  declaration,  and  that  he 
had  been  deprived  of  that  right  by  the  seizure  and  sale  of 
him  by  the  defendant,  that  he  was  entitled  to  a  verdict  for 
the  value  of  the  slave  at  the  time  of  the  seizure  and  conver- 
sion, deducting  therefrom  the  amount  then  due  from  plain- 
tiff to  Tate,  as  above  mentioned,  with  interest  on  the  re- 
mainder up  to  that  time;  that  the  decree  which  had  been 
read  to  them  was  evidence  of  such  equitable  title;  that  it  was 
conclusive  upon  the  parties  to  said  decree,  and  that  it  was 
prima  facie  evidence  against  the  creditors  of  Jesse  Wilks,  de- 
ceased, but  that  they  had  a  right  to  assail  it  on  the  ground 
of  fraud;  that  the  jury  were  not  to  determine  whether  the 
fects  in  the  cause  authorized  the  chancellor  to  make  the  de- 
cree, but  they  should  decide  whether  or  not  the  decree  was 
procured  by  a  fraudulent  combination  between  the  plaintiff 
and  Bledsoe,  the  administrator  of  Jesse  Wilks,  deceased,  for 
the  purpose  of  hindering,  delaying  or  defrauding  the  creditors 
of  Jesse  Wilks;  if  so,  although  it  was  binding  upon  the  par- 
ties, yet  it  was  fraudulent  and  void  as  to  the  creditors  of  said 
Jesse. 

The  court  further  charged  the  jury,  that  if  the  defendant 
took  the  negro  in  controversy  before  the  plaintiff  had  re- 
deemed him  and  then  sold  him,  it  was  such  a  destruction 
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of  the  plaintiff's  right  of  redemption  as  would  sustain 
-  the  action.  The  court  further  charged  the  jury  that  it  was 
not  indispensable  \o  a  recovery  that  the  plaintiff  should  have 
either  paid  or  tendered  the  money  due  hy  the  decree  to  Tate. 
The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
the  sum  of  four  hundred  and  sixty-sixty  dollars  and  eighty- 
seven  cents.  A  motion  for  a  new  trial  was  made  and  over- 
ruled. A  motion  was  then  made  in  arrest  of  judgment  and 
overruled,  and  judgment  having  been  rendered  in  conformity 
with  the  verdict  the  defendant  appealed  in  error. 


Totten,  for  the  plaintiff  in  error.  1.  To  entitle  the  de- 
fendant in  error  to  recover  on  the  count  in  trover  he  must 
prove  an  existing  right  of  property  and  possession  in  himself 
to  the  slave  in  question  at  the  time  of  the  alleged  conversion. 
1  Chit.  PL  137:  2  Saund.  Rep.  47,  b:  Gordon  vs.  Harper,  7 
Terpi  Rep.  9:  Caldwell  vs.  Cowan,  9  Yer.  Rep.  262.  Nor  will 
trover  lie  where  there  is  an  existing  lien.  Terrell  vs.  Rogers 
etal.3  Hay. Rep.  205.  " The  decree  in  the  case  of  Benjamin 
WUks  against  Y.  Bledsoe  and  James  Tate  is  the  only  evi- 
dence of  the  right  of  defendant  in  error,  and  it  is  for  the 
court  to  give  it  a  proper  construction.  It  shows  the  legal  ti- 
tle to  lie  in  Tate,  with  a  right  to  Benjamin  Wilks  to  vest  that 
title  in  himself  by  paying  to  Tate  a  certain  note  and  a  given 
sum  of  money,  which  sum  of  money  has  never  been  paid. 
The  actual  possession  was  also  in  Tate.  If  this  decree  be 
regarded  as  a  mortgage,  it  is  in  law  an  estate  vested  in  Tate, 
subjected  to  be  defeated  by  performance  of  a  condition  sub- 
sequent, but  the  legal  and  equitable  right  remains  in  him  till 
that  condition  be  performed.  4  Kent,  148,  158:  2  Story's 
Equity,  284,  286.  The  decree  cannot  be  regarded  as  having 
the  effect  of  a  technical  conditional  sale  from  Tate  to  Wilks, 
or  vice  versa,  because  in  such  case  the  title  must  vest  in  the 
vendor  at  the  time,  subject,  however,  to  be  regained  by  the 
vendor  on  performance  of  a  condition  subsequent.  4  Kent, 
144:  Bennett  vs.  Molt,  2  Yerg.  Rep.  6.  If  the  decree  he  any 
thing  it  creates  a  right  or  interest  in  Benj.  Wilks  to  vest  in 
him  on  the  performance  of  a  condition  precedent,  and  the 
condition  must  be  performed  before  it  can  vest,  whether  it 
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be  legal  or  equitable.  4  Kent,  120:  2  B.  Com.  154:  Sug.  on 
Vendors,  60.  A  court  of  chancery  will  not  vest  an  estate  - 
when,  by  reason  of  a  condition  precedent,  it  will  not  vest  at 
law.  4  Kent,  120:  1  Vernon,  83.  The  legal  effect  of  the 
decree  is  like  the  case  where  goods  are  sold  on  conditions 
to  be  performed  by  the  vendor  at  or  before  their  delivery; 
the  title  vests  not  till  the  conditions  shall  have  been  per- 
formed, but  remains  in  the  vendor.  Wilbraham  vs.  Snow,  2 
Saund.  Rep.  476:  Hornflotver  vs.  Proud,  2  B.  and  A.  329:  2 
Kent,  387. 

2.  The  court  erred  in  overruling  the  demurrer  to  the  sec- 
ond count,  it  being  in  case,  because  that  count  does  not  show 
any  legal  injury  of  which  a  court  of  common  law  .can  take 
cognizance.  It  shows  only  an  equitable  interest  in  the  de- 
fendant in  error;  the  legal  right  and  possession  being  and  re- 
maining in  Tate.  The  right  of  defendant  had  not  vested;  it 
was  uncertain  and  contingent,  depending  on  the  performance 
of  a  precedent  condition.  To  maintain  an  action  on  the 
case  for  an  injury  to  real  or  personal  property  the  plain- 
tiff must  have  possession  or  a  legal  vested  right  and  title  in 
himself,  existing  at  the  time  of  the  injury  complained  of; 
and  he  must  show  that  the  act  complained  of  is  an  injury  to 
such  possession  or  right.  1  Chit.  PI.  2:  Anderson  vs.  Mar- 
tindaHe,  1  East,  497:  8  T.  R.  332:  3  Camp.  417:  3  B.  and  P. 
584.  The  case  of  Daws  vs.  Peck,  8  T.  R.  330,  was  an  ac- 
tion by  a  consignor  against  a  carrier  for  not  safely  carrying 
the  goods;  it  was  considered  that  the  legal  title  vested  in  the 
consignee  by  delivery  to  the  carrier;  anil  although  the  con- 
signor had  an  equitable  or  beneficial  interest  in  the  goods,  the 
right  of  stoppage  in  transitu,  yet  the  ection  could  only  be 
brought  by  the  owner  of  the  legal  title.  1  Saunders  on  PI. 
and  Ev.  346.  Persons  having  a  mere  equitable  interest  can- 
not sue  except  against  wrong  doers  when  the  plaintiff  is  in 
actual  possession  of  the  thing  affected.  1  Saund.  on  PI.  and 
Ev.  346:  Jones  vs.  Jones,  7  Term  Rep.  47:  1  Chit.  PI.  3:  1 
East,  497.  So  where  two  have  a  joint  legal  interest  in  a 
contract  and  one  die,  the  action  shall  be  by  the  survivor  alone, 
he  having  the  legal  right,  although  the  deceased  alone  was  en- 
titled to  the  beneficial  interest  in  the  contract,  and  his  exec* 
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Jackson,    utor  must  resort  to  a  court  of  equity  to  obtain  from  the  sur- 
Aprii,  183  .    ^^  ^e  gum  go  recovered.     1  Chit.  PL  12:  1  East,  497: 
a"  9       Barnard  vs.  Wilcox,  2  Johns.  Cases,  374:  Peters  vs.  Davis, 
Wiiki.       7  jy|gsg#  j^  357.  i  Johns.  Rep.  34.    So  where  a  chose  in  ac- 
tion, not  being  a  commercial  paper,  is  assigned,  the  equitable 
and  not  the  legal  interest  passes,  and  the  assignee  must  sue 
in  the  name  of  the  assignor  for  his  use.     1  Chit.  PI.  10:  10 
East,  281:  10  J.  R.  400.    A  cestui  que  trust  can  only  sue 
when  in  actual  possession  of  the  thing  affected,  the  injury  be- 
ing then  done  to  the  possession.    7  Term  Rep.  47:  1  East, 
244:  1  Chit.  Plead.  52,  49:  1  Saund.  PL  and  Ev.  347. 

If  the  plaintiff  in  error  had  no  right  to  seize  the  slave  to 
satisfy  Murray's  debt,  it  is  clear  that  Tate,  who  had  the  slave 
in  possession  as  well  as  the  legal  right  to  him,  could  sue  and 
recover  against  Banks,  the  plaintiff  in  error,  for  an  injury 
done  both  to  his  title  and  possession.  And  if  the  slave  was 
held  hy  Tate  as  security  for  his  debt  against  Jesse  Wilks,  the 
intestate,  (which  it  seems  was  about  one  hundred  and  thirty 
dollars,)  he  had  a  right  to  the  entire  security  he  had  provided, 
and,  in  an  action  at  law  against  the  sheriff  and  Murray,  would 
be  entitled  to  recover  the  whole  amount  of  the  value  of  the 
slave.  The  facts  upon  which  these  principles  and  conclusions 
are  founded  are  admitted  and  stated  in  this  count.  If,  then, 
Tate  had  a  clear,  and  undoubted  right  of  actjpn  for  the  wrong 
complained  of,  can  the  defendant  in  error  maintain  his  action 
for  the  same  injury?  If  he  can,  then  -is  the  sheriff  liable  both 
to  Tate  and  the  defendant  in  error  for  the  value  of  the  slave; 
that  is,  he  would  be  liable  for  twice  the  amount  of  injury  he 
is  supposed  to  have  done,  which  is  absurd.  The  law  gives 
but  one  satisfaction  fpr  one  injury,  and  the  person  entitled  to  it 
must  not  be  uncertain.  He  that  has  the  legal  right  must  sue 
and  recover  the  amount.  See  Daws  vs.  Peck,  8  T.  Rep. 
332:  Com.  Dig.  tit.  Merchant  D:  Ld.  Raymond,  340.  And 
the  person  who  only  has  the  beneficial  interest  must  file  his 
bill  against  the  person  who  recovered  against  the  wrong- 
doer for  the  amount  of  his  interest.     1  Chit  PL  12. 

In  the  case  of  Yates  vs.  Joyce,  10  J.  R.  136,  the  action 
was  sustained  for  an  injury  done  to  a  legal  lien,  say  the 
court,  which  injury  consisted  also  in  the  destruction  of  the 
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property,  and  the  plaintiff  there  had  no  other  remedy.    In  the    Jackson, 
present  case  the  interest  is  only  beneficial  or  equitable,  not  -    P  ' 
legal,  and  the  injury  consists  not  in  the  destruction  of  the  prop- 
erty, but  only  in  a  change  of  possession  from  Tate  and  from 
the  defendant,  and  the  defendant  has  another  remedy.    So 
of  many  other  cases. 

The  conversion  complained  of  does  not  consist  in  the  de- 
struction of  the  property;  the  sheriff  only  affected  the  right 
of  possession  by  the  seizure  and  sale,  to  which  the  plaintiff  had 
no  right.  The  sheriff's  title  could  be  no  better  or  greater 
than  that  of  the  judgment  debtor,  because  it  was  only  his  in- 
terest that  was  sold.  The  defendant  in  error  could  still  have 
performed  the  condition  upon  which  his  right  depended,  and 
have  acquired  whatever  right  he  was  justly  entitled  to.  It 
could  not  have  been  material  whether  the  slave  was  in  the 
possession  of  the  sheriff's  vendor  or  Tate,  the  legal  owner, 
because  the  defendant  in  error  could  have  equally  asserted 
his  right  against  either  of  them;  so  that,  in  fact,  no  injury 
has  been  sustained  by  the  defendant  in  error.  This  argu- 
ment would  not  hold  good  if  the  injury  had  consisted  in  the 
destruction  of  the  slave.    2  Story's  Equity,  504. 

The  law  has  provided  the  defendant  with  another  and 
more  efficient  remedy  if  his  title  be  good,  and  whether  it  be 
legal  or  equitable,  by  bill  in  chancery  to  enjoin  the  sale  of  the 
slave.  See  Loftin  vs.  Espy,  4  Yer.  R.  84.  Thus  might  the 
injury  have  been  prevented.  And  after  the  sale  the  defend- 
ant had  his  further  remedy  by  filing  his  bill  in  chancery  to  get 
possession  of  the  property.  But  the  principle  is  well  settled 
that  where  the  law  has  provided  another  remedy,  although  it 
be  in  chancery,  case  will  not  lie.  See  1  Com.  Dig.  281.  As 
where  a  trustee  refuses  to  perform  a  trust,  he  shall  be  com- 
pelled in  chancery,  or  a  sheriff  to  return  one  duly  elected  to 
parliament,  for  the  party  injured  has  his  remedy  by  claim- 
ing his  seat. 

The  present  case  cannot  be  assimilated  to  an  action  on  the 
case  for  an  injury  done  to  a  remainder  or  reversion  in  either 
real  or  personal  property,  because  in  those  expectant  estates 
the  legal  title  is  vested  in  the  remainderman  or  reversioner, 
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Jackson,    to  take  effect  in  possession  in  future.    4  Kent,  194,  168,  254 

— — 1-  As  to  reversions,  4  Kent,  350.    The  same  law  is  applicable 

a?  "       to  slaves.     Cains  vs.  Marley,  2  Yerger's  Rep.  583:  2  Kent, 

The  action  on  the  case  lies  for  an  injury  to  a  vested  re- 
mainder or  reversion,  it  being  a  legal  right,. (1  Chit.  PI.  129: 
7  T.  R.  9:  3  Camp.  187:  1  Com.  Dig.  279,  402,)  but  not  for 
a  contingent  remainder,  the  right  not  being  vested  but  de- 
pending upon  a  future  contingency,  which  is  very  similar  to 
the  present  case.    4  Kent,  351. 

The  interest  of  the  defendant  in  error,  as  stated  in  this 
count,  is  not  like  that  which  would  exist  in  case  of  a  pawn  or 
pledge,  for  in  such  case  the  general  property  or  legal  right 
does  not  pass  to  the  pawnee,  as  in  case  of  a  mortgage;  and 
therefore  the  general  owner  might  maintain  his  action  for 
an  injury  done  to  the  property  which  was  pawned  or  pledged. 
See  4  Kent,  132. 

M.  Brawn9  for  the  defendant  in  error.  The  right  of  plain-* 
tiff  below  to  redeem  was  a  legal  right.  It  was  recognized 
by  the  common  law  as  a  right;  and  whenever  a  law  recog- 
nises a  right  it  will  give  a  remedy.  1  Chit.  PI.  87.  The 
negro  stood  in  the  situation  of  a  pledge;  the  pawnee,  in 
whose  hands  it  was,  had  only  a  special  property,  which  would 
determine  the  moment  the  money  for  which  he  was  pledged 
should  be  paid  or  tendered.  4  Kent,  138.  It  was  not  like 
a  mortgage  after  forfeiture,  when  no  right  remains  in  the 
mortgagor  but  an  equity  of  redemption,  but  it  was  like  a 
mortgage  before  forfeiture  when  the  right  to  redeem  is  a 
legal  right;  or  it  is  like  a  mortgage  in  which  the  legal  right  to 
redeem  remains  perpetually.  The  better  illustration  how- 
ever is  a  pledge,  where  the  property  in  the  pawnee  is  special, 
the  legal  title  remains  in  the  pawnee,  which  may  be  sold  at 
execution.    4  Kent,  139. 

If  the  right  vested  in  plaintiff  below  was  equitable,  he 
could  sue  for  a  destruction  of  that  right.  The  distinction  is 
between  enforcing  an  equitable  right  in  a  court  of  law,  and 
recovering  damages  for  the  destruction  of  that  right  by  a 
tortuous  act.    There  is  no  remedy  against  the  wrong  doer 
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in  equity.    It  is  a  tort  which  is  not  determinable  in  chancery.    Jac*?°£> 

«.i  .,,...  i   •    .  n  i.l       APr!,» 1839- 

To  destroy  an  equitable  right  is  a  temporal  injury  for  which  - 
an  action  can  be  sustained.    1  Com.  Dig.  972:  11  Johnson's 
Rep.  154,  Yeates  vs.  Joyce.    If  there  is  no  remedy  in  case 
there  is  no  remedy  any  where. 

Reese,  J.  delivered  the  opinion  of  the  court 

The  counsel  for  the  plaintiff  in  error  has  argued,  with 
much  learning  and  ingenuity,  that  in  all  actions  at  common 
law,  as  well  where  the  plaintiff  sues  upon  his  special  case 
as  in  other  forms  of  action,  it  is  necessary  to  his  maintainance 
of  the  suit  that  the  injury  complained  of  should  be  either 
some  invasion  of  his  possession  of  property  or  should  affect 
the  value  or  enjoyment  of  property  to  which  he  has  some 
legal  right.  The  counsel  for  the  defendant  in  error,  couce* 
ding  the  general  correctness  of  the  principles  insisted  on,  yet 
contends  that  there  are  many  cases  in  which  a  party  having 
an  equitable  title  only  to  property  may  yet  bring  his  special 
action  on  the  case  for  an  injury  affecting  the  existence  ot 
value  of  the  property  or  operating  a  deprivation  of  his  right* 
on  the  ground  that  otherwise  he  would  have  no  remedy 
either  at  law  or  equity  for  the  wrong  done  him.  We  deem 
it  unnecessary,  and  therefore  improper  in  the  case  before  us 
to  determine  whether  the  rule  laid  down  on  the  one  side  fee 
universal  and  inflexible  in  its  application,  or  whether,  on  the 
other  side,  the  exceptions  to  it  exist  upon  the  principle  and  to 
the  extent  contended  for;  for  we  think  the  counsel  for  the  de- 
fendant in  error  correct  in  the  position  taken  by  him,  that 
the  legal  operation  and  effect  of  the  decree  set  forth  in  the 
second  count  of  the  declaration,  upon  which  the  contest  arises* 
was  to  vest  the  defendant  in  error  not  with  a  merely  equita* 
ble  but  with  a  legal  right  to  the  slave  in"  question.  The  ef- 
fect of  the  decree  was  to  make  the  title  of  Wilks  that  of  a 
mortgage,  and  the  title  of  Tate  that  of  a  mortgagee,  before 
forfeiture;  or  rather,  perhaps,  to  make  the  property  in  the 
possession  of  the  latter  a  mere  pledge  and  him  a  mere  pledgee* 
At  any  tirrfb,  therefore,  after  the  decree,  Wilks,  by  tendering 
the  money,  would  have  reclaimed  the  pledge,  terminated  the 
interest  of  Tate,  and  entitled  himself  to  maintain  the  action 
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Jackson,    0f  detinue  for  the  negro,  if  he  had  not  been  surrendered  to 

-        —  him.    This  being,  in  our  opinion,  the  effect  of  the  rights  of 

▼  the  parties  produced  by  the  legal  operation  of  the  decree  set 

forth  in  the  declaration,  it  is  unnecessary  to  say  that  upon 
acknowledged  and  well  settled  grounds  the  plaintiff  below 
had  a  legal  and  common  law  right  to  the  property  in  ques- 
tion, for  the  deprivation  of  which  he  may  well  maintain  an 
action  upon  his  special  case.  As  to  the  verdict  of  the  jury* 
we  think  the  facts  shown  upon  the  record  fully  sustain  it. 
Let  the  judgment  be  affirmed. 


State  vs.  Darnal. 

It  is  not  necessary,  in  a  presentment  under  the  act  of  1623,  ch.  25,  sec.  1,  for 
treating  electors  for  the  purpose  of  obtaining  their  votes,  that  it  should  appear 
of  record  that  such  presentment  was  found  on  the  personal  knowledge  of 
two  of  the  grand  jurors. 

At  the  June  term,  1838,  of  the  circuit  court  of  Obion 
county  the  grand  jury  returned  a  presentment  against  Henry 
M.  Darnal  in  the  following  words,  to  wit: 

"State  of  Tennessee,  Obion  county.  Circuit  court,  June 
term,  1838.  The  grand  jurors  of  the  State  of  Tennessee, 
elected,  empannelled  and  sworn,  and  charged  to  enquire  in 
and  for  the  body  of  the  county  of  Obion  aforesaid,  upon 
their  oaths  present  that  one  Henry  M.  Darnal,  late  of  said 
county,  laborer,  on  the  2d  day  of  June,  one  thousand  eight 
hundred  and  thirty-eight,  and  on  divers  other  days  before 
that  time,  with  force  and  arms,  in  the  county  of  Obion  afore- 
said, then  and  there  being  and  offering  himself  as  a  candidate 
for  an  office  of  honor  in  the  State  of  Tennessee  in  the  coun- 
ty of  Obion  aforesaid,  to  wit,  the  office  of  lieutenant  colonel 
of  the  one  hundred  and  thirty-sixth  regiment  of  Tennessee 
militia,  in  the  county  of  Obion  aforesaid,  and  then  and  there 
being  such  candidate,  as  aforesaid,  did  then  and  there  treat  the 
electors  or  common  soldiers  of  the  one  hundred  and  thirty- 
sixth  regiment  aforesaid,  at  the  county  aforesaid,  with  spirit- 
uous liquors,  to  wit,  with  brandy,  whisky,  gin  and  rum,  and 
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other  spirituous  liquors,  directly  or  indirectly  for  the  purpose    Jacssoit, 


of  obtaining  for  himself  the  votes  of  the  electors  or  common  — — \ 

soldiers  of  the  one  hundred  and  thirty-sixth  regiment,  to  the  ▼ 

great  injury  of  the  morals  of  the  good  citizens  and  soldiery  of      DMMi- 
the  State,  to  the  evil  example  of  all  others  in  like  cases,  con- 
trary to  the  form  of  the  statutes  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  State." 

On  the  back  of  this  presentment  was  the  following  en- 
dorsement: "Moses  D.  Harper,  James  M.  Pounds  and  Alex- 
ander Edmonds,  witnesses  for  the  State."  There  was  also  the 
following  endorsement:  "A  true  bill;"  signed  by  all  of  the 
grand  jury,  who  brought  the  bill  into  open  court  and  present- 
ed it  as  the  finding  of  their  body. 

The  defendant  pleaded  not  guilty,  and  issue  being  joined 
thereupon,  at  the  October  term  the  cause  was  submitted 
to  a  jury  under  the  charge  of  Judge  Harris.  They  returned 
a  verdict  of  guilty  against  the  defendant.  The  defendant 
then  moved  the  court  to  arrest  the  judgment.  This  motion 
was  overruled  and  judgment  rendered  that  the  defendant 
pay  a  fine  of  one  hundred  dollars  for  the  use  of  the  county 
of  Obion. 

The  defendant  appealed  in  error  to  the  supreme  court. 

Attorney  General,  for  the  State, 

Raines,  for  the  defendant  in  error. 

Turjjby,  J.  delivered  the  opinion  of  the  court. 

The  act  of  1823,  ch.  25,  sec.  1,  makes  it  an  offence  for  any 
person  offering  himself  as  a  candidate  for  any  office  of  honor, 
profit  or  trust,  to  treat  the  electors,  for  the  purpose  of  obtain- 
ing their  votes,  with  spirituous  liquors,  and  provides  that  the 
act  shall  be  given  in  charge  by  the  judges  and  solicitors  to  the 
respective  grand  juries,  whose  duty  it  shall  be  to  present  all 
such  offenders  when  two  or  more  of  the  body  have  knowl- 
edge of  the  fact,  and  not  otherwise. 

Under  the  provisions  of  this  statute  the  plaintiff  in  error  was 
convicted  of  the  offence  therein  prohibited  in  the  court  below, 
and  moved  an  arrest  of  judgment,  which  was  overruled,  from 
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Jackson,    which  judgment  he  prosecuted  his  writ  of  error  to  this  court. 
pr  '      '  .  And  it  is  now  contended  that  the  judgment  of  the  inferior 


StfttA 

▼ 


court  is  erroneous,  because  it  does  not  appear  that  the  pre- 
sentment was  found  upon  the  knowledge  of  two  or  more  of 
the  grand  jurors.  The  presentment  is  in  the  form  of  a  bill  of 
indictment,  and  is  signed  individually  by  the  grand  jurors  who 
returned  it.  In  England,  as  we  have  had  occasion  heretofore 
to  observe,  an  offender  never  was  put  upon  trial  upon  a  pre- 
sentment, but  on  a  return  of  a  presentment  by  the  grand  jury, 
which  was  merely  an  informal  information  of  the  offence 
having  been  committed,  the  attorney  general  prepared  a  bill 
of  indictment  thereon,  stating  an  offence  in  legal  and  techni- 
cal form,  and  upon  this  the  person  charged  was  put  upon  his 
trial.  But  such  has  not  been  the  practice  in  the  State  of 
Tennessee.  Here,  when  the  grand  jury,  or  any  one  of  their 
body,  is  cognizant  of  an  offence,  the  practice  is  to  inform  the 
attorney  general  thereof  in  the  first  instance,  who  prepares  a 
bill  of  indictment  upon  the  information,  which  is  delivered  to 
the  grand  jury  and  is  by  them  returned,  instead  of  the  old 
informal  presentment;  the  consequence  is  that  the  only  dif- 
ference between  a  presentment  thus  made  and  a  bill  of  in- 
dictment is,  that  the  presentment  is  signed  by  all  the  jurors 
and  the  bill  of  indictment  only  by  the  foreman.  This  will  ex- 
plain why  the  presentment  in  this  case  is  in  the  form  of  a 
bill  of  indictment. 

By  the  common  law  a  grand  jury  would  only  present 
upon  the  knowledge  of  one  or  more  of  their  body,  but  it  has 
never  been  held  that  it  must  appear  from  the  body  of  the 
presentment  or  elsewhere  that  it  had  been  so  done;  indeed, 
from  the  very  nature  of  the  oath  taken  by  them  it  could  not; 
they  swear  that  "their  fellow's  counsel  and  their  own  they  will 
well  and  truly  keep  secret,"  and  it  is  of  great  importance  that 
this  part  of  the  oath  should  be  strictly  observed;  no  man  likes 
to  stand  in  the  attitude  of  an  informer;  it  is  at  all  times  an 
unenviable  situation,  and  very  frequently  one  of  danger. 
But  it  will  be  asked,  if  it  need  not  appear  that  the  present- 
ment has  been  returned  upon  the  personal  knowledge  of 
tome  one  of  the  grand  jury,  what  safety  has  the  person 
charged  against  an  illegal  presentment.    The  answer  is  in 
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the  integrity  of  the  jury  and  the  oath  they  have  taken  to    Jackson, 
present  offenders  according  to  law. 

The  only  difference  between  presentments  made  by  the 
common  law  and  those  authorized  under  the  act  of  1823,  ch. 
25,  is,  that  the  common  law  only  requires  the  knowledge  of 
one  person  to  authorize  a  presentment,  whereas  the  stat* 
ute  requires  two.  If,  by  the  common  law,  there  is  no  ne- 
cessity for  it  to  appear  that  the  presentment  was  returned 
upon  the  knowledge  of  one  of  the  jurors,  there  is  no  reason 
why  it  should  appear  to  have  been  returned  upon  the  knowl- 
edge of  two  under  our  statute. 

That  the  names  of  witnesses  are  marked  on  the  bill  of  in- 
dictment can  amount  to  nothing;  it  may  have  been,  and  most 
probably  was,  a  mere  memorandum  for  the  attorney  general, 
in  order  that  he  might  know  who  to  call  for  examination  on 
the  trial;  they  do  not  appear  to  have  been  sworn  or  sent  to 
the  grand  jury.  The  argument  that  cases  of  this  kind  are  to 
be  assimilated  to  indictments  or  presentments  for  the  offence 
of  assaults  and  batteries  in  the  circuit  courts  committed  du- 
ring term  time,  in  which  it  has  always  been  held  that  it  must 
be  charged  in  the  body  of  the  indictment  that  the  offence 
was  committed  in  term  time,  will  not  hold,  because,  at  that 
time,  the  county  court  had  exclusive  jurisdiction  of  all  such 
offences  unless  they  were  committed  in  the  town  during  the 
session  of  the  circuit  court.  So  that  in  the  one  case  it  is  a 
question  of  jurisdiction,  and  in  the  other  one  of  practice. 
Upon  the  whole,  therefore,  we  are  of  opinion  that  there  is  no 
error  in  the  judgment  of  the  court  Mow,  and  affirm  the  same, 
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Jenkins  vs.  Atkins. 

Jenkins,  acting  aa  the  attorney  in  fact  of  Philpot,  sold  five  hundred  acres  of 
land,  belonging  to  Philpot,  to  Atkins,  took  the  note  of  Atkins  for  the  purchase 
money,  and  gave  him  a  bond  for  title.  Philpot  died  the  day  before  the  con- 
tract; neither  party  knowing  his  death  at  the  time  of  the  contract  This  con- 
tract was  void,  and  Jenkins  having  subsequently  acquired  a  title  to  the  land 
and  tendering  a  deed  to  Atkins  did  not  entitle  him  to  a  specific  execution  of 
the  contract. 

This  bill  was  filed  on  the  29th  of  April,  1835,  in  the  cir- 
cuit court  of  Weakly  county,  by  John  Jenkins  against  Wil- 
liam Atkins,  in  order  to  compel  the  specific  execution  of  a 
contract  concerning  a  tract  of  land  lying  in  Weakly  coun- 
ty. It  was  subsequently  transferred  to  the  chancery  court 
by  virtue  of  the  provisions  of  the  act  of  1836,  ch.  41.  The 
bill  charges  that  John  W.  Philpot  was  the  owner  of  a  tract 
of  five  hundred  acres  of  land  lying  in  the  county  of  Weak- 
ly, being  part  of  a  tract  of  fourteen  hundred  and  ninety-four 
acres  entered  in  the  name  of  the  president  and  trustees  of  the 
University  of  North  Carolina  by  entry  No.  73,  thirteenth  dis- 
trict, third  range  and  sixth  section,  and  wishing  to  sell  said 
tract  of  land,  said  John  W.  Philpot,  by  his  deed,  constituted 
complainant  his  attorney  in  fact  to  sell  it;  that  in  pursuance 
of  such  power  he  sold  the  land  on  the  .3d  day  of  October, 
1831,  to  William  Atkins  for  the  sum  of  one  thousand  one 
hundred  and  twenty-five  dollars,  and  took  the  promissory 
note  of  said  Atkins  for  the  said  sum,  due  one  day  after  the 
date  thereof,  and  at  the  same  time,  as  the  agent  and  attorney 
in  fact  of  said  J.  W.  Philpot,  gave  a  bond  to  said  AtkinS  ob* 
ligating  the  said  Philpot  in  the  sum  of  one  thousand  one  hun- 
dred and  twenty-five  dollars  to  make  said  Atkins  a  good  and 
valid  title  to  said  land;  that  said  Philpot,  after  the  execution 
of  the  power  of  attorney,  and  before  the  sale  aforesaid,  con- 
veyed the  land  to  his  son,  Ed.  Philpot,  and  directed  the  com- 
plainant to  pay  over  the  proceeds  to  his  said  son;  that  on  the 
2d  day  of  October,  1831,  said  Philpot  died;  that  at  the  time 
of  the  sale  of  the  land  to  Atkins  he  did  not  know  of  the 
previous  death  of  said  John  W.  Philpot;  that  since  the  death 
of  John  W.  Philpot  he  and  one  John  Terrell  had  obtained  a 
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good  and  valid  title  to  the  land  from  Edward  Philpot,  the  son  Jackson, 
of  John  W.  Philpot,  deceased,  and  that  he  was  now  ready  to  - 
make  such  title  as  the  court  should  direct.  The  bill  further 
charges  that  since  the  death  of  John  W.  Philpot,  Atkins  had 
paid  him  the  sum  of  three  hundred  dollars  of  the  money  due 
on  said  note  of  one  thousand  one  hundred  and  twenty-five 
dollars;  that  he  had  instituted  an  action  against  Atkins  upon 
the  note,  and  such  action  had  been  defeated  upon  the  ground 
that  said  contract  was  void;  that  Atkins  had  also  sued 
complainant  to  recover  back  the  sum  of  three  hundred  dollars 
paid  to  him,  and  had  instituted  an  action  against  him  on  the 
bond,  and  that  said  suits  were  now  pending. 

The  bill  prayed  that  the  suits  against  him  might  be  enjoin- 
ed, and  that  said  Atkins  should  be  compelled  to  pay  him  the 
consideration  money,  one  thousand  one  hundred  and  twenty- 
five  dollars,  and  that  he  should  take  a  title  to  the  land. 

Atkins'  answer  was  filed  on  the  22d  May,  1833.  He  ad- 
mits the  execution  of  the  contract  as  stated  in  the  bill.  He 
states  that  John  W.  Philpot  was  dead  at  the  time  of  the  ma- 
king of  the  contract;  that  he  did  not  know  of  the  death  of 
Philpot  at  such  time;  that  when  he  paid  the  sum  of  three 
hundred  dollars,  in  part  fulfilment  of  said  contract,  he  was 
aware  of  the  fact  that  Philpot  was  dead,  but  did  not  then 
know  that  said  Philpot  had  died  previous  to  the  execution  of 
the  note  and  bond  set  forth  in  the  bill  of  complainant,  on  the 
3d  of  October,  1831,  and  did  not  know  that  he  was  dead  till 
he  had  made  improvements  of  the  value  of  five  hundred  dol- 
lars. He  admits  that  he  had  instituted  suits  against  the  com- 
plainant to  recover  the  value  of  the  improvements  and  the 
sum  of  three  hundred  dollars  paid  in  the  fulfilment  of  the 
contract,  but  alleges  that  said  suits  were  not  instituted  for 
two  years  after  the  execution  of  the  contract  aforesaid,  and 
that  said  Jenkins  was  then  unable  to  make  him  a  title  to  the 
premises. 

At  the  November  term,  1835,  leave  was  given  defendant 
to  file  an  amended  answer.  This  amended  answer  was  filed 
on  the  28th  of  March,  1837.  He  alleges  in  it  that  John  W. 
Philpot,  previous  to  his  death,  had  made  a  deed  of  gift  of  this 
land  to  his  son,  Edward,  and  that  said  Edward  had  institu* 
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Jackson,  ted  an  action  of  ejectment  against  him,  returnable  to  the 
*  -November  term,  1933,  of  the  circuit  court  of  Weakly  coun- 
ty, and  that  he  had  been  ejected,  &c.  Complainant  filed  a 
general  replication. 

At  the  February  term,  1838,  the  chancellor  directed  an  in- 
quiry by  the  clerk  and  master  into  the  title  of  the  vendor, 
Jenkias,  to  the  land  in  controversy.  The  clerk  and  master 
reported  that  "the  land  in  controversy  was  granted  by  the 
State  of  Tennessee  to  the  president  and  trustees  of  the  Uni- 
versity of  North  Carolina;  that  said  land  was  conveyed  by 
the  University  to  Thomas  Hunt  on  the  18th  January,  1826, 
(which  deed  was  registered  in  the  county  of  Weakly  on  the 
3d  of  August,  1838;)  that  said  land  was  conveyed  by  deed 
from  said  Hunt  to  John  W.  Philpot  on  the  14th  day  of  April, 
1837,  (which  deed  was  registered  in  Weakly  county  on  the 
35th  October,  1827;)  that  said  land  was  conveyed  by  Philpot 
to  his  son,  Edward  Philpot,  by  deed  of  gift  dated  the  30th  of 
September,  1831,  and  registered  on  the  20th  day  of  August, 
1838;  that  said  land  was  conveyed  by  said  Edward  Philpot 
to  complainant,  Jenkins,  and  John  Terrell,  on  the  20th  March, 
1834,  which  deed  was  registered  in  Weakly  county  on  the 
18th  August,  1838;  and  that  said  Jenkins  and  Terrell  had  ex- 
ecuted and  filed  with  the  papers  in  the  cause  a  deed  in  fee  to 
the  defendant  Atkins,  for  the  land  originally  agreed  on  be- 
tween the  parties."  Upon  examination  of  the  deeds  and  ex- 
hibits filed,  this  report  was  confirmed. 

At  the  August  term,  1838,  the  cause  came  on  to  be  heard 
before  chancellor  Brown,  and  being  argued,  he  dismissed  the 
bill.    The  complainant  appealed. 

A.  W.O.  Totten,  for  complainant  1.  It  may  be  fairly 
inferred  that  complainant  acted  in  perfectly  good  faith  in  the 
sale  of  the  land,  believing  he  had  a  power  fully  authorizing 
him  to  make  a  title.  The  death  of  his  principal,  being  only 
a  day  before  the  contract,  was  unknown  to  both  parties. 
Under  these  circumstances,  the  complainant  having  put  him- 
self to  the  trouble  and  expense  of  procuring  the  title,  there 
seems  to  be  no  equitable  reason  or  ground  why  defendani 
should  not  be  compelled  to  accept  it. 
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2.  But  the  chancellor  dismissed  the  bill  on  the  ground  that    Jackson, 
there  was  no  mutual  obligation  existing  between  the  parties .    **  ' 


to  the  contract;  that  Jenkins,  having  acted  under  a  void  pow- 
er, could  not  bind  his  principal,  and  that,  as  he  acted  as  agent 
only,  he  did  not  bind  himself.    It  is  fully  admitted  that  where 
the  obligation  of  a  contract  is  not  mutual,  or  where  only  one 
party  is  bound,  a  specific  performance  will  not  be  decreed. 
Parkhurst  vs.  Van  Courtland,  1  J.  C.  R.  282:  1  J.  C.  R.  370: 
Sug.  Ven.  137:  Armiger  vs.  Clark,  Sug.  Ven.  196.    It  is, 
however,  insisted  that  the  chancellor  erred  in  applying  this 
rule  to  the  present  case.    The  obligation  was  mutual;  the 
complainant  was  bound  by  the  contract;  his  obligation  is 
predicated  on  the  fact  that  he  had  no  power  to  make  the  con- 
tract.   If  a  person  seal  a  bond  as  attorney  for  another  with- 
out authority,  he  is  personally  liable  in  the  same  manner  as 
if  he  had  covenanted  in  his  own  name.     White  vs.  Skinner, 
13  John.  Rep.  307:  Appleton  vs.  Binks,  5  East.  Rep.  148:  7 
Term.  Rep.  207:  2  Cains'  Rep.  254:  4  Bur.  Rep.  2108.    So 
if  an  agent  exceed  his  authority  he  is  liable  personally  to  a 
third  person  on  the  contract  itself  as  a  principal.    Dusen- 
bury  vs.  Ellis,  3  John.  Cases,  70.     Where  a  party  professes 
to  act  for  another  and  not  for  himself  the  manner  of  signing 
and  executing  the  contract  is  wholly  immaterial;  the  ques- 
tion is  whether  he  had  the  power  or  not.    If  he  had  not  he 
is  personally  bound,  though  he  signed  the  name  of  his  prin- 
cipal.    If  he  had  he  is  not  bound,  though  he  signed  and  sealed 
the  instrument  with  his  own  name  and  seal.    The  liability 
of  an  agent,  or  his  exemption  from  it,  does  not  depend  upon 
a  thing  so  very  immaterial  as  the  mere  form  of  signature, 
and  if  it  contain  the  name  of  another,  from  whom  the  pre- 
tended agent  has  no  power,  such  name  will  be  regarded  as 
surplusage  and  the  agent  as  acting  for  himself.    3  John.  Ca. 
70:  Hodgson  vs.  Dexter,  1  Cranch,  345:  1  Cond.  Reports, 
339:  Urwin  vs.  Wakey,  1  Term  Rep.  672.    It  is,  however, 
true  that  where  a  party  has  a  power,  but  executes  the  deed 
so  imperfectly  as  not  to  bind  his  principal,  the  deed  may  be 
valid,  because  there  is  a  principal  with  whom  the  contract 
was  intended  to  be  made,  and  with  whom  it  might  be  law- 
fully made  under  the  power,  if  it  had  been  properly  pursued, 
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as  where  the  deed  purports  to  be  made  with  the  principal, 
-and  it  is  signed  on  his  part  by  the  agent,  without  naming  the 
principal.  Comb's  Case,  9  Co.  76:  1  Comyn's  Digest,  776. 
But  even  this  is  an  old  common  law  rule,  subject  to  many  ex- 
ceptions and  modifications.  It  is,  therefore,  contended  that 
there  was  sufficient  mutuality  in  the  contract  to  take  the  case 
out  of  the  rule  above  referred  to. 

3.  The  title  bond  was  executed  by  complainant  without 
naming  his  principal  in  the  penal  part  thereupon.  Would 
not  complainant  be  personally  liable  in  an  action  at  law  for 
the  penalty?  The  seal  might  be  regarded  as  his  own  and 
the  name  of  Philpot  rejected  as  surplusage,  or  the  writing  is 
valid  as  a  contract  without  a  seal.  This  seems  in  fact  to  be 
the  true  construction  of  the  contract;  the  effect  of  which 
would  be  to  bind  the  complainant  to  convey  or  to  cause 
Philpot  to  convey  the  land  in  question  on  payment  of  the 
purchase  money.  Such  a  contract  would  be  enforced  in 
equity  against  the  vendor,  as  where  a  husband  covenants 
that  his  wife  shall  convey  or  a  father  that  his  infant  son  shall 
convey  title  to  land.    Sug.  Ven.  199. 

4.  Finally,  this  case  addresses  itself  to  the  sound  discre- 
tion of  the  court.  The  complainant  sold  the  land  in  good 
faith,  and  it  was  by  no  act  of  his  that  the  contract  was  de* 
layed  for  a  period  in  its  execution.  The  defendant  will  get 
the  object  of  his  purchase. 

/.  Dunlap,  for  defendant 

Geebn,  J.  delivered  the  opinion  of  the  court. 

\ 

It  has  been  insisted  for  the  defendant  in  this  case  that  there 
was  no  mutuality  in  the  agreement  set  up  in  the  bill,  and  that 
therefore  be  is  not  bound  to  perform  it;  while  the  complain- 
ant's counsel  contends  that  Jenkins  was  personally  bound  by 
the  contract  he  made  in  the  name  of  Philpot,  because  of  his 
want  of  authority  to  make  that  contract,  and  therefore  the 
defendant  is  liable  to  him,  and  hence  the  agreement  creates 
a  mutual  obligation. 

It  is  true  that  in  some  cases  a  party  who  assumes  to  make 
a  contract  in  the  name  of  another,  without  authority  to  do 
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so,  is  liable  personally  to  fulfil  the  obligation  entered  into  by 
him.  13  John.  Rep.  307:  3  John.  Ca.  10.  But  such  is  not  - 
the  case  here.  The  contract  was  made  in  good  faith  upon 
the  supposition  that  the  party  making  it  had  ample  authori- 
ty. But  the  fact  turned  out  that  his  authority  had  recently, 
and  without  the  knowledge  of  the  parties,  ceased  to  exist  by 
the  death  of  the  principal/so  that  no  right  was  communica- 
ted to  the  thing  agreed  to  be  sold,  and  consequently  there 
could  be  no  obligation  in  Jenkins  to  make  a  title. 

It  is  not  like  the  case  where  one  makes  a  bond  for  money 
in  the  name  of  anothei^ithout  authority.  In  such  case  he 
can  fulfil  the  contract  himself,  and  is  bound  to  do  it.  But 
when  one  undertakes,  as  attorney  in  fact  for  another,  to  sell 
an  article*  the  property  of  that  other,  he  communicates  to 
the  purchaser  no  right  to  -the  thing  sold  unless  he  had  au- 
thority to  sell  it.  The  purchaser  could  not  in  such  case  main- 
tain a  bill  to  enforce  a  title  either  against  the  owner  or  the 
pretended  agent  The  only  remedy  would  be  at  law  for 
damages.  But  these  questions  can  never  arise  except  where 
a  remedy  is  sought  against  a  party  thus  assuming  to  contract 
for  another.  In  this  case  they  have  no  application.  The  de- 
fendant did  not  contract  with  Jenkins;  he  intended  to  con- 
tract with  Philpot,  but  as  he  was  dead  the  whole  agreement 
was  void.  The  bond  of  the  defendant  for  the  money  was 
made  payable  to  Philpot,  and  if  he  is  bound  to  take  the  land 
the  other  is  bound  to  pay  the  money.  But  to  whom  is  he 
bound  to  pay  it?  Not  to  Jenkins  certainly*  As  the  con- 
tract was  to  pay  it  to  Philpot,  it  must  be  paid  to  him  or  to 
some  one  having  a  legal  or  equitable  right  derived  from  him. 
But  Jenkins  had  no  such  right,  and  there  is  no  principle  up- 
on which  a  court  of  equity  can  decree  the  money  to  him. 
As,  therefore,  the  complainant  has  no  right,  legal  or  equita- 
ble, to  demand  the  *noney  that  Atkins  agreed  to  pay  Philpot 
for  the  land,  arising  either  from  his  connexion  with  the  con- 
tract as  the  attorney  in  fact  of  Philpot  or  from  the  fact  that 
he  has  subsequently  become  owner  of  the  land  and  is  wil- 
ling to  convey  it,  there  is  no  equity  in  the  bill,  and  it  must 
therefore  be  dismissed  with  costs.    Affirm  the  decree. 


Jackson, 

April,  1839. 
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Jackson, 

April,  1899. 

Tucker 

v 

AtktaMMi. 


Tucker  vs.  Atkinson. 

An  execution  creditor  has  the  right  to  attach  surplus  monies  in  the  hands 
of  a  sheriff,  such  monies  not  being  in  the  custody  of  the  law,  but  belonging  to 
the  defendant. 

On  the  12th  day  of  February,  1839,  W.  D.  Wilkerson, 
a  justice  of  the  peace  for  the  county  of  Payette,  issued  an 
attachment  against  E.  J.  Rawlings  to  the  sheriff  of  Fay- 
ette county,  commanding  him  to  seize  so  much  of  the  es- 
tate of  said  Rawlings  as  would  satisfy  the  sum  of  one  hun- 
dred and  fifty  dollars  debt,  due  to  A.  F.  Tucker,  suing  for  the 
benefit  of  George  H.  Wyatt.  This  attachment  came  to 
the  hands  of  the  sheriff,  and  was  by  him  returned  to  the  cir- 
cuit court  endorsed  "no  property  found/'  on  the  13th  day  of 
February.  On  the  14th  John  H.  Ball,  coroner,  gave  a  no- 
tice to  the  sheriff,  N.  Atkinson,  to  appear  on  the  4th  Mon- 
day in  February,  at  the  next  term  of  the  circuit  court  of 
Fayette  county,  and  answer  what  he  was  indebted  to  said 
Rawlings  and  what  funds  of  said  Rawlings'  he  had  in  his 
hands. 

At  the  February  term,  1839,  Atkinson  filed  his  answer,  in 
which  he  stated  that  by  virtue  of  an  execution  issued  from 
the  circuit  court  of  Fayette  county,  which  came  to  his 
hands  on  the  14th  day  of  December,  1839,  upon  a  judg- 
ment recovered  at  the  October  term  thereof,  1839,  by  B. 
Harrison,  for  the  sum  of  four  hundred  and  twenty  dollars 
and  nine  cents,  against  said  Rawlings,  he  levied  upon  two 
tracts  of  land  situate  in  said  county,  in  the  tenth  surveyor's 
district,  in  range  five,  section  two,  as  the  property  of  said 
Rawlings;  that  this  levy  was  made  on  the  14th  day  of  De- 
cember, 1838;  that  he  sold  the  interest  of  said  Rawlings  in 
said  land  at  public  auction  at  the  court-house  in  the  town 
of  Sommerville,  in  Fayette  county,  on  the  11th  February, 
1838,  having  given  notice  according  to  law;  that  the  land 
was  bid  off  to  Jesse  J.  Gee,  at  eight  hundred  and  ten  dollars, 
that  being  the  highest  and  best  bid  therefor;  that  after  de- 
ducting the  amount  of  Harrison's  judgment  and  cost  there- 
from he  held  in  his  hands  the  sum  of  three  hundred  and 
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eighty-nine  dollars  and  ninety-one  cents,  the  proceeds  of  said    Jackson y 
sale.    He  submitted  to  the  court  whether  said  sum  of  money  - 


was  the  subject  of  garnishment. 

His  honor,  V.  D.  Barry,  being  of  the  opinion  that  the  % 
monies  in  the  hands  of  Atkinson  was  the  property  of  Raw- 
lings,' and  not  in  the  custody  of  law,  and  subject  to  be  at- 
tached as  such,  proceeded  to  the  trial  of  the  oause,  and  no 
plea  being  filed  by  Rawlings,  a  judgment  by  default  was  en- 
tered up  against  him  for  the  sum  of  one  hundred  and  fifty 
dollars  and  costs,  and  against  Atkinson,  as  garnishee,  for  the 
same  sum  and  the  further  sum  of  three  dollars  and  eighteen 
cents  costs.  From  this  judgment  Atkinson  appealed  in  er- 
ror to  this  court 

Humphreys,  for  plaintiff  in  error. 

H.  G.  Smith,  for  defendant  in  error. 

Green,  J.  delivered  the  opinion  of  the  court 

The  question  for  decision  in  this  case  is,  can  surplus  mon- 
ies in  the  hands  of  a  sheriff  be  attached  by  a  creditor  of  the 
execution  debtor.  The  act  of  1817,  ch.  54,  sec.  I,  provides, 
whenever  any  sheriff,  &c.  shall  sell  property  by  virtue  of  an 
execution  for  more  than  sufficient  to  satisfy  said  execution 
it  shall  be  his  duty  to  pay  over  such  surplus  money  to  the 
owner  of  the  property  so  sold.  The  moment,  therefore,  that 
the  sheriff  receives  a  larger  amount  of  money  for  property 
sold  under  execution  than  is  required  for  its  satisfaction  he 
is  bound  to  pay  it  over  to  the  party  whose  property  was 
sold.  The  reasons  that  have  been  advanced  in  support  of 
the  adjudications  which  protect  monies  a  sheriff  may  have 
collected  by  virtue  of  an  execution  do  not  apply  to  the 
present  case.  These  are:  first,  that  the  pr^ess  of  the  courts 
would  be  obstructed,  and  their  judgments  rendered  ineffec- 
tual; and  secondly,  that  the  money  is  in  the  custody  of 
the  law,  and  is  not  goods  and  effects  of  the  judgment  cred- 
itor. 3  Mass.  Rep.  294-5.  But  in  the  case  under  consid- 
eration the  process  of  the  courts  cannot  be  obstructed  by 
allowing  the  surplus  money,  after  the  satisfaction  of  an  exe- 
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Jackson, 

April,  1839. 

Tucker 

▼ 

Atkinion. 


cution,  to  be  attached.  The  sheriff  retains  an  amount  suffi- 
-  cient  to  satisfy  the  process  in  his  hands,  and  it  cannot  be  af- 
fected by  the  disposition  which  may  be  made  of  the  surplus* 
The  other  reason  that  money  collected  by  execution  is  in 
the  custody  of  the  law  has  as  little  application  to  this  case 
as  the  one  already  noticed.  The  act  before  referred  to  re- 
quires the  sheriff  to  pay  it  over  to  the  party  whose  property 
was  sold.  He  is  not  required  by  the  process  to  make  such 
surplus  money,  but  it  comes  into  his  custody  incidentally 
and  is  not  held  by  him  by  virtue  of  an  execution;  nor  is 
the  sheriff  required  to  return  such  surplus  money  into  court; 
but  the  moment  he  receives  it  he  is  debtor  to  the  party 
whose  property  was  sold,  and  therefore  it  can  in  no  sense 
be  said  to  be  in  the  custody  of  the  law. 

The  act  of  1794,  ch.  I,  sec.  19,  authorizes  an  attachment 
against  the  estate  vof  an  absconding  debtor,  "wherever  the 
same  may  be  found,  or  in  the  hands  of  any' person  indebted 
to  or  having  any  of  the  effects  of  the  defendant."  The  sher- 
iff being  debtor  to  the  party  whose  property  has  been 
sold  by  virtue  of  an  execution  against  him  for  the  surplus 
money,  after  satisfying  such  execution,  and  such  surplus 
constituting  effects  of  the  debtor  in  his  hands,  such  money 
m?y,  according  to  the  express  words  of  the  statute,  be  at- 
tached in  his  hands.    Let  the  judgment  be  affirmed. 
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Jackson, 
Enhob  vs.  Hall.  Apr!l'1889- 


In  an  action  of  assumpsit  for  printer's  fees  for  publishing  tax  sales  it  is  not 
necessary  to  produce  the  paper  in  which  such  tax  sales  were  advertised,  t 

If  an  agent  makes  a  contract  on  behalf  of  government  he  is  not  personally 
responsible. 

The  circuit  court  charged  the  jury  that  the  sheriff  was  liable  to  pay  for  adver- 
tising every  tract  which  had  been  advertised  at  his  request,  unless  he  had  shown 
that  he'  had  offered  the  lands  thus  advertised  for  sale  at  the  time  and  place 
appointed  by  law,  and  that  no  person  would  bid  the  amount  of  taxes,  costs  and 
charges  thereupon:  Held,  that  this  charge  was  erroneous.  '  The  receipt  of 
money  for  the  use  of  the  publisher  could  not  be  presumed  from  the  fact  that 
the  lands  were  levied  on  and  advertised  for  sale. 

George  W.  L.  Marr  instituted  an  action  of  assumpsit  in 
the  circuit  court  of  Obion  county  on  the  10th  day  of  Octo- 
ber, 1835,  in  the  name  of  Allen  A.  Hall,  for  his  own  benefit, 
against  Joel  S.  Enloe.  At  the  November  term  succeeding 
Marr  filed  his  declaration,  containing  several  counts,  in  sub- 
stance as  follows: 

1.  In  consideration  that  plaintiff  (Hall)  agreed  and  prom- 
ised said  Enloe  to  print,  publish  and  advertise  lands  to  be  sold 
for  the  taxes  in  a  newspaper  published  and  printed  by  the 
plaintiff  in  Nashville,  Davidson  county,  said  defendant  under- 
took and  promised  the  plaintiff  to  pay  him  therefor  the  sum 
of  seventy-five  cents  on  each  tract  so  advertised  and  publish- 
ed as  aforesaid  whenever  he,  the  said  Enloe,  should  be  re- 
quested so  to  do;  and  the  plaintiff  avers  that  heretofore,  to  wit, 
on  the  30th  day  of  July,  1833,  he  did  publish,  print  and  ad- 
vertise for  the  defendant  a  great  number  of  tracts  of  land,  to 

.  wit,  the  number  of  six  hundred  tracts,  in  a  newspaper  print* 
ed  and  published  by  him  in  Nashville,  in  the  county  of  David* 
son,  of  which  the  defendant  had  notice,  &c. 

2.  That  the  plaintiff  performed  work  and  labor  for  the  de- 
fendant at  his  request,  &c.  &c. 

3.  That  the  defendant  had  received  a  large  quantity  of 
money  belonging  to  plaintiff,  &c.  &c 

To  this  declaration  the  defendant  pleaded  non-assumpsit 
and  the  statute  of  limitations,  upon  which  pleas  issues  were 
formed. 


Enloe 

v 
Hall 


Enloe 

▼ 
Hall. 
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Jackson,  The  cause  was  continued  till  the  June  term,  1837,  at 
April,  1839-_whjch  term  t(ie  honorable  W.  R.  Harris  presiding,  it  was 
submitted  to  a  jury.  It  appeared  in  proof  that  Enloe  was  the 
sheriff  and  collector  of  the  State  and  county  taxes  for  the 
county  of  Obion  during  the  years  1832, 1833  and  1834,  and 
that  as  such  sheriff  and  collector  he  transmitted  a  list  of  the 
lands  reported  for  sale  by  reason  of  the  non-payment  of  the 
taxes,  to  be  advertised  for  sale,  to  the  editor  of  the  Republican, 
a  newspaper  printed  and  published  in  the  town  of  Nashville; 
that  he  transmitted  such  lists  in  the  years  1833,  1833  and 
1834;  that  in  1832  there  were  published  in  said  paper  one 
hundred  and  seventy  tracts,  in  1833  one  hundred  and  eighty- 
one  tracts,  and  in  1834  one  hundred  and  thirty-seven  tracts. 
In  the  year  1832  ninety-two  tracts  were  sold,  and  seventy- 
eight  in  the  year  1834. 

The  numbers  in  which  these  tracts  of  land  were  advertised 
for  sale  were  not  produced  to  the  jury,  nor  was  the  non-pro- 
duction of  them  accounted  for  by  their  loss,  destruction  or 
otherwise.  Several  witnesses,  however,  testified  that  they 
had  seen  the  advertisements,  as  above  set  forth,  in  the  said  pa- 
per in  the  said  several  years,  and  that  Allen  A.  Hall  was  the 
publisher  and  editor  of  said  paper  called  "The  Republican." 

Enloe  exhibited  two  receipts  to  the  jury,  the  first  for  the 
sum  of  fifty  dollars  for  advertising  land  to  be  sold  for  taxes  in 
1832  and  sixty-nine  dollars  for  advertising  land  to  be  sold 
for  the  taxes  of  1833,  the  second  for  the  sum  of  nine  dollars 
for  advertising  lands  for  sale  for  the  taxes  of  1833. 

The  defendant  objected  to  the  testimony  of  the  witnesses 
who  stated  that  they  had  seen  the  advertisements  in  the 
newspaper,  on  the  ground  that  the  paper  itself  was  the  best 
evidence  of  the  fact  of  the  publication  and  must  therefore  be 
produced  or  its  non-production  satisfactory  accounted  for  by 
proof  of  its  loss  or  destruction.  The  court  overruled  this 
objection  and  permitted  the  testimony  to  go  to  the  jury.  The 
defendant  then  requested  the  court  to  charge  the  jury  that 
the  defendant  was  not  liable  unless  it  was  proven  that  he  had 
sold  the  land. or  that  he  had  received  the  money  or  had  ren- 
dered himself  liable  for  the  payment  thereof  by  his  neglect. 
This  the  court  refused  to  do,  but  charged  the  jury  that  the 
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defendant  was  liable  for  the  sum  of  seventy-five  cents  for    Jackson, 
each  tract  of  land  which  Hall  advertised  at  the  request  of - 


defendant  within  three  years  before  the  commencement  of  this  ▼ 

suit,  unless  the  defendant  had  shown  them  that  he  offered  the        H*u# 
lands  thus  advertised  for  sale  at  the  time  and  place  appointed 
by  law,  that  no  person  would  bid  the  amount  of  costs  and 
charges  due  therefor,  and  that  for  each  tract  so  proven  to  be 
unsold  the  sheriff  would  not  be  liable. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  the 
sum  of  two  hundred  and  seventy-three  dollars  and  fifty-eight 
cents  and  costs  of  suit. 

The  defendant  moved  the  court  to  set  this  verdict  aside 
but  the  motion  did  not  prevail,  and  judgment  was  rendered 
in  conformity  with  the  verdict.  The  defendant  appealed  in 
error  to  the  supreme  court. 

Fitzgerald,  for  plaintiff  in  error.  1.  The  act  of  1805,  ch. 
50,  sec.  2,  (1  Scott's  Revisal,  872,)  declares  that  the  prin- 
ter shall  be  paid  out  of  the  proceeds  of  the  sale  of  the 
tend  or  satisfied  by  the  owner.  The  act  of  1813,  ch.  98,  sec. 
16,  makes  it  the  duty  of  the  sheriff  to  advertise,  and  fixes  the 
compensation  of  the  printer  at  seventy-five  cents  for  each 
tract,  to  be  paid  as  directed  by  the  act  of  1805. 

The  State,  by  these  acts,  proposes  a  contract  to  the  prin- 
ter, the  terms  of  which  are  specified,  and  when  the  printer 
does  the  work  required  by  these  acts,  he,  by  every  rule  of 
common  reason,  would  be  regarded  as  having  acceded  to  the 
terms  proposed  in  the  act. 

Enloe,  being  a  public  officer,  and  as  the  agent  of  the  State 
employed  in  the  collection  of  the  taxes,  and  in  the  fulfilment 
of  a  public  duty*  making  this  contract  on  behalf  of  and  for 
the  benefit  of  the  State,  cannot  be  held  responsible  therefor. 

Chancellor  Kent  (in  2  Kent's  Commentaries,  632)  says, 
"there  is  a  distinction  in  the  books  between  public  and  private 
agents  on  the  point  of  personal  responsibility.  If  an  agent 
on  behalf  of  government  makes  a  contract,  and  describes 
himself  as  such,  he  is  not  personally  responsible  even  though 
the  terms  of  the  contract  might  be  such  as  might  in  a  case  of 
a  private  matter  involve  him  in  a  personal  obligation.    In 
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Jackson,    support  of  which  he  cites  JIFBeath  vs.  Haldimand,  1'Term 

April,  1839.     ^      173s    Unw.n  yg     Wobekyf  !    Term   Rep    674.   Br0||W 

vs.  Austin,  1  Mass.  Rep.  208:  Dawes  vs.  Jackson,  9  Mass. 
Rep.  490:  Hodgson  vs.  jiatftw,  1  Cranch,  345:  I  Cond.  Rep. 
S.  C.  U.  S.  329:  Walker  vs.  Swartwout,  12  Johnson's  Rep- 
444:  Raihbone  vs.  Budlong,  15  Johnson's  Rep.  1:  Adams  vs. 
Whittksey,  2  Conn.  Rep.  560:  Stinchfield  vs.  Zztffe,  1  Green- 
leaf's  Rep.  231.  I  will  add  /one*  vs.  LaTombe,  3  Dall.  384: 
1  Cond.  Rep.  171.  The  case  of  Jones  vs.  LaTombe  was  de- 
cided in  1799.  LaTombe  was  the  consul  general  of  the 
French  Republic,  and  drew  a  bill  of  exchange  on  the  paymas- 
ter general  at  the  national  treasury  at  Paris,  styling  himself 
consul;  the  bill  was  protested  for  non-payment,  and  suit 
brought  against  the  drawer.  The  court  decided  unanimous- 
ly that  as  the  contract  was  made  on  behalf  of  the  government 
that  no  action  lay.  This  was  going  far,  as  it  was  sending  an 
American  citizen  for  payment  to  a  foreign  government  and 
that  government  at  that  time  not  remarkable  for  the  stabil- 
ity of  its  institutions. 

The  case  of  Hodgson  vs.  Dexter  was  decided  in  1803. 
Mr.  Dfcxter  was  Secretary  of  War  on  the  removal  of  the  fed- 
eral government  from  Philadelphia  to  Washington.  Mr. 
Dexter,  as  Secretary  at  War,  leased,  by  covenant,  of  the  plain- 
tiff, buildings  for  a  War  Office;  they  were  consumed  by  fire, 
and  Hodgson,  the  lessee,  brought  suit  for  their  value  against 
Dexter.  The  court  here  again  decided  unanimously  for  the 
defendant.  Chief  Justice  Marshall,  in  delivering  the  opinion 
of  the  court,  says:  "It  is  too  clear  to  be  controverted  that 
where  a  public  agent  acts  in  the  line  of  his  duty,  and  by  legal 
authority,  his  contracts  made  on  account  of  the  government 
are  public  and  not  personal."  He  further  adds:  "a  contrary 
doctrine  would  be  productive  of  the  most  injurious  conse- 
quences to  the  public  as  well  as  to  individuals." 

The  case  of  Brown  vs.  Austin  was  decided  in  1804. 
Brown  was  appointed  agent  by  the  House  of  Representatives 
of  the  United  States  to  take  testimony  touching  a  contested 
election  for  a  seat  in  that  House;  he  summoned  Austin  as  a 
witness,  and  this  suit  was  brought  for  his  fees  for  attending  to 
give  his  deposition.    The  court  here  again  unanimously  de- 
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cided  thai  Brown  was  not  personally  responsible.    SewaJl,  J.   lACKB™> 

said:  "whenever  a  person  acts  as  agent  for  the  public  he  is ! L 

not  personally  responsible  for  contracts  made  by  him  in  that  r 

capacity,  nor  will  it  make  any  difference  if  the  services,  as  in 
this  case,  were  performed  at  the  special  instance  and  request 
of  the  person  so  acting  as  agent;  for  although  in  common  and 
ordinary  cases  the  law  implies  a  promise  and  personal  obliga- 
tion as  necessarily  resulting  from  services  performed  on  re- 
quest, yet  such  implication  never  arises  where  it  appears  that 
the  request  was  made  by  a  public  agent  acting  in  a  public 
concern;"  and  Dana,  Ch.  J.  said:  "but  it  is  said  the  defendant 
in  error  performed  the  services  at  the  request  of  Brown,  and 
therefore  Brown  is  personally  liable.  It  is  undoubtedly  true 
that  in  a  private  individual  concern  services  done  upon  re- 
quest are  a  sufficient  consideration.  That  is  not  the  present 
case;  for  although  it  appears  by  the  declaration  that  there  was 
a  request  of  Brown,  yet  it  also  appears  by  the  record  before 
the  court  that  the  services  were  rendered  for  the  public." 

The  case  of  Dawes  vs.  Jackson  was  decided  in  1813. 
Jackson  was  the  superintendent  of  the  Massachusetts  State 
prison,  and  having  authority  so  to  do,  contracted  to  furnish 
Dawes  with  a  certain  number  of  convicts  and  certain  mate* 
rials,  and  Dawes  was  to  superintend  their  labor  and  have  a 
share  of  the  profits  arising  therefrom.  The  agreement  was 
by  indenture  of  two  parties  and  the  action  was  covenant 
Jackson's  office  of  superintendent  having  expfred  and  anoth- 
er being  appointed  in  his  place,  he  did  and  could  not  perform 
his  part  of  the  covenant.  The  court  here  again  unanimously 
decided  that  no  action  lay  against  him,  but  that  application 
for  relief  should  be  made  to  the  government* 

The  case  of  Walker  vs.  Swarlwout  was  decided  in  1815* 
The  defendant  was  quarter-master  general  of  the  army  of 
the  United  States,  and  employed  the  plaintiff  to  work  for  the 
use  of  the  army  and  promised  to  pay  him;  he  afterwards 
refused  to  give  him  the  voucher  necessary  to  enable  him 
to  get  his  money,  but  said  his  word  was  good.  The  action 
was  assumpsit,  and  the  court  decided  that  he  was  not  person- 
ally responsible. 

2.  The  circuit  judge  erred  in  admitting  to  the  jury  the 
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Jackson,    statement  of  witnesses  that  they  had  seen  the  advertisements 
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! —  published  in  the  paper  of  Hall.    This  evidence  was  of  a  sec- 

v°*  ondary  gradq.  The  best  evidence  was  the  paper  in  which 
?■"•  the  publications  were  made;  and  the  secondary  evidence  was 
not  admissible  until  the  destruction  or  loss  of  the  best  was 
proven,  or  its  non-production  satisfactorily  accounted  for. 
'♦This  rule  is  a  universal  one,  applicable  as  well  to  criminal 
as  to  civil  suits."  U.  S.  vs.  Britton,  2  Mason's  C.  C.  Rep.  404. 
And  where  there  is  better  evidence  of  the  fact  which  is  with- 
held, a  presumption  arises  that  the  party  has  some  secret  and 
sinister  motive  for  withholding  it.  United  States  vs.  Ray- 
burn,  6  Peters,  352:  Tayloe  vs.  Riggs,  1  Peters,  596: 1  Starkie, 
102.  The  wisdom  of  the  rule  is  striking  and  manifest  in  this 
case.  The  production  of  the  paper  would  show  whether 
the  publication  was  made  in  due  time  and  in  a  proper  num- 
ber so  as  to  authorize  the  sale  of  the  lands. 

A.  W.  O.  Totten,  for  the  defendant  in  error.  This  action 
is  brought  to  recover  an  account  for  printing  and  publishing 
for  the  plaintiff  in  error  his  tax  report  for  the  years  1832, 
1833  and  1834.  See  acts  1819,  ch.  53,  Hay.  and  Cobte,  344: 
1813,  ch.  98,  sec.  16,  Hay.  and  Cobbs,  118. 

1.  The  newspaper  containing  the  publication  of  the  re- 
ports was  not  produced  on  the  trial,  but  the  fact  of  the  publi- 
cation was  proved  by  witnesses  who  had  seen  the  advertise- 
ments  in  the  paper.  The  court  did  not  err  in  receiving 
this  evidence;  no  higher  grade  of  proof  existed  to  prove 
the  same  fact.  The  newspaper  would  have  been  incompe- 
tent without  the  aid  of  such  other  prpof.  The  fact  to  be 
made  out  in  proof  was  that  the  defendant  in  error  had  per- 
formed the  work  according  to  his  undertaking;  surely  such  a 
fact  is  incapable  of  proof  otherwise  than  by  such  evidence. 
He  was  not  bound  to  exhibit  the  work  in  open  court,  and  it 
would  have  been  no  proof  if  he  had. 

2.  After  the  publisher  had  performed  his  part  of  the  con- 
tract it  became  the  duty  of  the  sheriff  to  perform  his  by  pro- 
ceeding to  sell  the  land  according  to  law  and  paying  the 
printer  his  fees  at  the  rate  prescribed  by  law.  Only  one  con- 
tingency could  deprive  the  printer  of  his  fees,  which  is,  that 
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the  sheriff,  having  offered  the  land  for  sale,  could  not  sell  it  Jackson, 
for  the  want  of  bidders;  in  which  case  it  is  his  duty  to  bid  it  p  ' 
off  to  the  common  school  commissioners,  and  the  officers  then 
lose  their  fees.  Act  of  1829,  ch.  54, 2  H.  and  C.  170.  In  le-  Hml1 
gal  contemplation  the  sheriff  was  liable  to  pay  the  printer 
unless  he  should  be  relieved  from  that  liability  by  a  condition 
subsequent,  that  is,  that  the  land  was  not  sold  for  the  want  of 
bidders.  This  fact,  if  it  existed,  should  have  been  proved  by 
him  who  was  to  take  advantage  under  it  in  his  defence,  be- 
cause the  fact  might  be  only  known  to  him;  and  it  is  a  nega- 
tive contingency  that  there  were  no  bidders  which  the  law 
will  not  presume,  but  the  contrary.  The  printer  is  no  party 
to  the  execution,  and  therefore  could  not  rule  the  sheriff  to 
return  it,  so  that  he  could  have  the  benefit  of  his  return  on 
the  trial;  but  this  return  of  the  sheriff  is  the  legal  evidence 
of  his  proceedings  on  the  execution,  and  it  is  in  his  custody 
and  power  and  not  in  the  publisher's.  The  tax  report  "when 
received  by  the  sheriff  shall  be  obeyed  and  returned  under 
the  same  rules  and  subject  to  the  same  penalties  as  are  now 
prescribed  by  law  for  executing  and  returning  writs  of  fieri, 
facias:'  See  act  of  1819,  ch.  53,  sec.  4,  H.  and  C.  344.  It 
also  contains  within  itself  a  levy  on  land  to  satisfy  the  judg- 
ment entered  against  it.  In  such  case,  therefore,  the  sheriff 
is  subject  to  the  same  law  that  would  govern  him  after  the 
levy  of  an  execution  on  property  sufficient  to  satisfy  a  judg- 
ment. It  is  well  settled  that  such  a  levy  is  a  satisfaction  of 
an  execution)  it  releases  the  defendant  thereto,  and  charges 
the  sheriff  to  the  amount  of  the  levy.  3  Haywood's  Rep. 
144:  Young  vs.  Reacts  Yerger's  Rep.  298:  Bacon's  Ab.  title 
••Execution,"  letter  "D:"  Wilbraham  vs.  Snowy  2  Saund.  Rep^ 
47,  note  1:  2  Saund.  Rep.  344. 

If  the  sheriff  seize  goods  to  the  value  of  the  debt  he  shall 
answer  for  such  value  to  the  plaintiff,  and  debt  or  assumpsit 
lies  against  him  for  the  money  though  the  goods  have  been 
rescued  from  him,  for  he  cannot  return  a  fescous.  4  Comyn's 
Dig.  226,  (bottom  page  and  note  G:)  1  Salk.  313:  Cro.  Car. 
539:  Gilb.  Ev.  25:  Clerk  vs.  Withers,  3  Ld.  Ray.  1075.  And 
so  debt  lies  for  an  escape.    3  Com.  Dig.  387:  2  J.  R.  454. 

By  virtue  of  the  levy  the  property  taken  is  vested  in  the 
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Jackson,    sheriff;  he  shall  not  deliver  it  to  either  party  to  the  execution, 

pr  '       '  .  and  can  only  discharge  himself  by  a  sale  of  it  in  satisfaction 


r  of  the  debt.    4  Com.  Dig.  225,  and  page  226,  note  Z,  shows 

"•"•  what  returns  he  may  make.  The  sheriff  however  is  not 
bound  to  return  the  execution  unless  required  by  one  of  the 
parties,  (Bingham  on  Judgments,  &c.  189,  251,)  for  it  is  said 
that  execution  executed  is  the  end  of  the  law.  If  he  make  a 
return  it  shall  be  taken  as  true,  but  if  false  in  point  of  fact 
he  is  liable  for  a  false  return.  Watson  on  Office  of  Sheriff, 
83,  72.  If,  therefore,  the  sheriff  levy  an  amount  of  property 
sufficient  to  satisfy  an  execution,  he  is  prima  facie  bound  for 
the  amount  of  it  unless  he  shall  by  his  return  discharge  him- 
self from  this  legal  liability,  which  is  a  fact  to  be  made  out  in 
his  defence.  He  may  return  that  the  property  remains  un- 
sold for  want  of  bidders,  and  this  would  release  him  from  his 
liability;  but  in  the  absence  of  such  return  the  law  will  pre- 
sume no  such  thing,  but  the  contrary.  HartweU  vs.  Root, 
19  J.  R.  345,  shows  that  the  law  would  presume  the  sheriff 
bad  sold  the  land. 

It  has  been  seen  that  by  the  act  of  1819  tax  sale  reports 
are  assimilated  to  writs  of  execution,  being  governed  by  the 
same  law;  they  are,  in  legal  contemplation,  executions  levied, 
and  therefore  the  principles  before  referred  to  have  a  direct 
application  to  them,  and  they  hold  the  sheriff  liable  prima 
facie  for  the  amount  of  tax,  costs  and  charges  mentioned  in 
his  report  or  execution,  he  having  it  in  his  power  however  to 
discharge  himself  by  his  return,  showing  that  he  had  per- 
formed his  duty  by  offering  the  land  for  sale  but  that  it  did 
not  sell  for  want  of  bidders.  In  such  a  case  the  law  will 
presume,  in  the  absence  of  proof  to  the  contrary,  that  the 
defendant  received  the  money  for  use  of  plaintiffs.  7  John. 
Rep.  132:  11  John.  Rep.  464:  8  John.  Rep.  2Q:  9  J.  R.  96. 

Green,  J.  delivered  the  opinion  of  the  court. 

1.  As  to  the  first"  objection  taken  by  the  counsel  for  the 
plaintiff  in  error,  that  the  production  of  the  newspaper  in 
which  the  advertisement  was  printed  ought  to  have  been  re- 
quired by  the  court,  because  it  was  the  best  evidence  of  that 
fact,  the  court  did  not  err.    This  case  does  not  fall  within 


OF  THB   STATE   OP   TBNNBMBB.  311 


HaII. 


the  rule  of  evidence  which  the  counsel  seeks  to  apply.    The    Jacksok, 
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work  and  labor  for  which  this  suit  is  brought  was  done  upon  - 
the  paper,  and  the  work  so  done  is  no  more  required  to  be 
produced  in  open  court  than  would  any  other  work.  As 
well  might  the  tailor  be  required  to  produce  the  coat  or  the 
watch-maker  the  watch  as  evidence  that  the  work  had  been 
performed. 

2.  But  the  court  erred  in  instructing  the  jury  that  the  de- 
fendant was  liable  to  pay  for  advertising  every  tract  which 
bad  been  published  at  his  request  unless  he  had  shown  that 
he  offered  the  lands  thus  advertised  for  sale  at  the  time  and 
place  appointed  by  law,  and  that  no  person  would  bid  the 
amount  of  taxes,  costs  and  charges  thereon. 

The  plaintiff  cannot  recover  upon  the  special  count,  be- 
cause the  defendant,  as  sheriff  of  Obion  county,  in  the  capa- 
city of  a  public  officer,  employed  him  to  do  the  work.  It  is 
well  settled  by  many  adjudications  that  if  an  agent  makes  a 
contract  on  behalf  of  government  he  is  not  personally  res- 
ponsible. See  2  Kent's  Commentaries,  632,  and  authorities 
there  cited. 

As  the  defendant  is  not  liable  upon  a  special  contract  for 
the  printing  the  plaintiff  can  only  recover  on  the  count  for 
money  had  and  received  to  his  use,  and  he  must  prove  that 
the  money  was  so  received.  We  do  not  concur  with  the 
circuit  court  in  the  opinion  that  the  reception  of  the  money 
is  to  be  inferred  from  the  facts  that  the  land  was  levied  on 
and  advertised.  This  would  require  of  us  to  presume  two 
facts:  first,  that  the  sheriff  did  his  duty  and  exposed  the  land 
to  sale;  and  second,  that  they  sold  for  an  amount  sufficient  to 
pay  the  taxes,  costs  and  charges.  Now,  we  have  no  better 
guarantee  for  presuming  these  facts  in  this  case  than  in  any 
other  case  where  an  execution  may  have  come  into  the  hands 
of  the  sheriff  and  a  levy  on  land  and  an  advertisement  have 
been  made.  In  such  case,  in  a  suit  by  the  plaintiff  in  the  ex- 
ecution or  by  any  one  Interested  in  recovering  the  costs  for 
money  had  and  received,  it  would  hardly  be  contended  that 
proof  of  a  levy  and  advertisement  was  evidence  from  which 
we  might  presume  the  land  was  sold,  and  that  the  amount 
bid  was  sufficient  to  satisfy  the  execution;  and  yet  there  is 
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lA$n55S    D0  difference  *n  principle  in  the  two  cases.    We  think,  there- 
-fore,  that  the  court  erred  in  the  instruction  to  the  jury,  and 
that  the  judgment  must  be  reversed  and  the  cause  remanded 
for  another  trial. 


Atkinson 

▼ 
Mloheaax. 


Atkinson  vs.  Micheauxv 

Where  a  ca.  ta.  was  issued  for  collection  of  debt,  damages  and  costs,  with 
the  bill  of  costs  endorsed  thereon,  in  Which  there  were  abbreviations  and  lamp* 
ing  charges,  me  sheriff  was  bound  to  execute  the  writ,  notwithstanding  such 
abbreviations  and  lamping  charges. 

Where  a  clerk  made  a  verbal  request  of  an  individual  to  attend  to  all  the 
duties  of  bis  office  in  his  absence,  but  did  not  appoint  him  his  deputy,  and  no 
oath  was  administered  to  such  person:  Held,  that  he  had  no  power  to  admin- 
ister an  oath  or  issue  a  ca,  sa. 

Francis  Micheaux  instituted  an  action  of  debt  in  the  cir- 
cuit court  of  Fayette  county  on  the  15th  day  of  November, 
1836,  against  N.  Atkinson,  then  sheriff  of  said  county,  for 
an  alleged  escape  permitted  by  said  Atkinson. 

The  facts  of  the  case  are  as  follows:  Micheaux  recovered 
a  judgment  in  the  county  court  of  Hardeman  county  in  the 
year  1834,  at  the  July  term  of  said  court,  against  Charles  L. 
Jeffries,  Richard  Jeffries,  William  Shore  and  Daniel  W.  Hall, 
for  the  sum  of  three  thousand  nine  hundred  and  fourteen 
dollars  and  sixty-five  cents  debt,  and  one  hundred  and  eigh- 
ty-four dollars  damages  and  costs.  A  jb.  fa.  was  issued 
on  the  judgment  on  the  24th  day  of  February,  1835, 
to  the  sheriff  of  Hardeman  county,  and  returned  by  him 
endorsed  "nothing  found/'  V.  D.  Barry,  the  attorney  of 
Micheaux,  applied  at  the  office  of  the  clerk  of  the  county 
court  of  Hardeman  for  a  writ  of  capias  ad  satisfaciendum 
against  the  defendants.  Rufus  Neely,  the  clerk,  was  absent, 
but  had  requested  Edward  R.  Belcher,  in  his  absence,  to  dis- 
charge all  the  duties  of  his  office.  Belcher  did  not,  however, 
take  any  oaths  or  oath  of  office,  gave  no  bon4,  and  did  not 
regard  himself  as  the  deputy  of  Rufus  Neely,  yet  he  had,  at 
tfee  verbal  request  of  Neely,  from  time  to  time,  in  the  absence 
$f  Neely,  done  acts  in  the  office  of  an  official  character, 
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whfoh  had  at  all  times  been  recognised  by  Neely .    The  debt 
upon  which  Michetiux  had  recovered  his  judgment  above - 
set  forth  having  been  contracted  subsequent  to  the  act  of 
1881  abolishing  imprisonment  for  debt  except  in  certain 
cades,  Barry  made  the  following  affidavit,  which  was  sworn 
to  and  subscribed  before  Mr.  Belcher,  and  certified  by  him. 
"Francis  Micheaux  vs.  Charles  L.  Jeffries  et  als.    V. 
D«  Barry,  attorney  for  the  plaintiff,  makes  oath  that  he  has 
good  reason  to  believe,  and  does  believe,  that  Richard  Jef- 
fries, one  of  the  defendants,  has  in  his  possession  or  within 
Ms  control  monies  sufficient  to  pay  the  demand  of   said 
plaintiff  ifl  this  behalf,  or  a  good  portion  thereof,  which  he 
fraudulently  withholds  from  the  payment  of  said  debt  and 
therefore  prays  that  a  ca.  sa.  may  issue  in  this  behalf. 

V.  D.  Barry,  Attorney." 
"Subscribed  hereunto  before  me,  May  21st,  1836. 

R.  P.  Neely,  Clerk." 
Upon  this  affidavit,  Belcher,  on  the  23d  May,  1836,  issued 
a  ca.  sa.  in  the  following  words: 

"To  the  sheriff  of  Fayette  county,  greeting:  You  are 
hereby  commanded  to  take  the  bodies  of  Charles  L.  Jeffries, 
Richard  Jefiries,  William  Shore  and  Daniel  W.  Hall,  if  to 
be  found  in  your  county,  and  them  safely  keep,  so  that  yoti 
have  their  bodies  before  the  justices  of  our  court  of  pleas 
and  quarter  sessions  for  the  county  of  Hardeman  on  the 
first  Monday  in  August  next,  then  and  there  to  satisfy 
P.  Micheaux  the  sum  of  four  thousand  and  ninety-nine 
dollars  and  fifty-seven  cents,  debt  and  damages,  and  the  stim 
of  ten  dollars  costs,  which  the  said  Micheaux  hath  recov- 
ered against  said  Charles  L.  Jeffries,  Richard  Jeffries,  Wil- 
liam Shore  and  D.  W.  Hall,  as  appears  of  record  July  termf 
1834,  of  county  court.  Witness  Rufus  P.  Neely,  clerk  of 
our  said  ccrart,  at  office  in  the  town  of  Bolivar,  first  Monday 
in  May,  1836.  R.  P.  Neely,  Clerk  county  court* 

In  the  bill  of  costs  endorsed  on  this  ca.  sa.  there  wert 
several  abbreviations  and  lumping  charges. 
There  was  on  this  writ  the  following  endorsement: 
•♦Come  to  hand  the  25th  May,  1836;  executed  on  Rich- 
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ard  Jeffries  and  Charles  L.  Jeffries  on  the  18th  day  of  June, 
.  1836.  Nat.  Atkinson,  Sh'ff. 

By  N.  M.  Wimjs,  Dep.  Sh'ff. 

Willis,  the  deputy  of  Atkinson,  took  the  bonds  of  said 
Richard  and  Charles  L.  Jeffries,  each  in  the  penalty  of  eight 
thousand  two  hundred  and  nineteen  dollars  and  forty-one 
cents,  for  their  appearance  at  the  county  court  of  Harde- 
man, at  the  court-house  in  the  town  of  Bolivar,  on  the  first 
Monday  in  August,  1836,  then  and  there  to  take  the  oath 
of  insolvency,  make  a  surrender  of  their  property,  or  pay . 
the  monies  called  for  in  the  process.  These  bonds,  together 
with  the  writ,  were  returned  by  Willis  to  the  clerk  of  the 
county  court  of  Hardeman  county,  and  were  by  the  clerk 
filed  and  docketed. 

At  the  August  term,  upon  due  consideration,  the  court 
being  of  the  opinion  that  the  writ  and  bonds  stiould  have 
been  returned  to  the  circuit  court  of  Hardeman,  ordered 
that  the  cause  be  stricken  from  the  docket,  which  was  done. 
Thereupon,  Charles  and  Richard  Jeffries  went  at  large. 

On  the  28th  November  ensuing  Micheaux  instituted  this 
action  against  Atkinson,  and  at  the  January  term,  1837,  by 
his  attorney,  Barry,  filed  his  declaration,  setting  forth  the 
judgment,  the  issuance  of  the  ca.  sa.9  the  arrest  and  subse- 
quent escape  of  the  defendants,  Richard  and  Chas.  L.  Jeffries. 

The  defendant  pleaded  "nil  debet"  and  other  pleas,  which 
were  demurred  to,  and  which,  not  beftg  disposed  of  ei- 
ther in  the  circuit  or  supreme  court,  it  is  not  necessary 
here  to  set  forth.  There  was  an  issue  made  upon  the  plea  of 
nil  debet,  and  at  the  May  term,  1838,  the  honorable  William 
R.  Harris  presiding,  by  interchange  with  Judge  Barry,  the 
cause  was  submitted,  upon  the  above  facts,  to  a  jury  of 
Payette. 

His  honor  charged  the  jury  that  the  clerk  of  the  county 
court  could  appoint  a  deputy  by  parol,  and  that  such  deputy 
could  perform  all  the  duties  of  the  clerk  without  taking  an 
oath,  and  that  the  acts  of  a  deputy  so  appointed  would  be 
good  and  valid  out  of  term  time  as  well  as  during  the  ses- 
sion of  the  court.  The  court  further  charged  the  jury  that 
where  a  capias  ad  satisfaciendum  issued  for  debt,  damages 
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and  costs,  and  the  bill  of  costs  was  endorsed  on  such  writ, 
but  not  in  words  at  full  length  without  any  abbreviation  what-  - 
ever,  such  writ  of  capias  would  not  be  void  in  whole  or  in 
part,  but  it  would  be  the  duty  of  the  sheriff  or  other  officer 
to  whose  hands  such  capias  should  come  to  collect  the  debt 
and  damages  and  such  items  of  costs  as  were  legally  en- 
dorsed on  the  writ,  and  to  refuse  to  collect  such  items 
as  were  illegally  endorsed  thereupon.  The  court  further 
charged  the  jury  that  the  capias  in  this  case  was  not  void; 
that  the  officer  was  bound  to  execute  it,  and  that  he  could 
not  enquire  whether  the  affidavit  of  the  plaintiff  or  his  at- 
torney had  been  made  as  required  by  the  statute,  or  wheth- 
er or  not  the  individual  administering  the  oath  upon  said 
affidavit  was  legally  authorized  so  to  do  or  not;  and  that  if 
the  affidavit  was  not  valid  or  sufficient  the  defendant  in  the 
execution  could  take  advantage  of  it,  but  that  the  sheriff 
could  not. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  the  sum  of 
four  thousand  one  hundred  and  nine  dollars  and  seventy-two 
and  a  half  cents  debt,'  and  the  further  sum  of  nine  hundred 
and  ten  dollars  and  thirteen  cents  damages,  and  his  costs. 

The  defendant  moved  the  court  to  set  aside  this  verdict 
and  award  him  a  new  trial  upon  the  ground  of  mis-direc- 
tion on  the  part  of  his  honor  to  the  jury.  This  motion  was 
overruled  and  judgment  rendered  in  conformity  with  the  ver- 
dict. The  defendant  appealed  therefrom  in  error  to  the  su- 
preme court  at  Jackson. 


Jackson, 

April,  1839. 

AtkinMn 
v 

MfchMQX. 


F.  P.  Stanton,  for  the  plaintiff  in  error.  1.  There  are 
in  the  bill. of  costs  endorsed  on  this  ca.  sa.  several  abbrevia- 
tions and  lumping  charges;  this  renders  the  process  illegal 
by  the  express  terms  of  the  act  of  1796,  ch.  7,  sec.  9,  and 
the  sheriff  was  not  authorized  to  arrest  the  defendants  by 
virtue  of  such  process.  Wallen  and  others*  vs.  M^Henrtfs 
lessee,  2  Yerger,  310:  Hopkins  vs.  Waterhouse,  2  Yeiger, 
230:  Hopkins  vs.  Gobehire,  2  Yerger,  241.  These  were 
cases  in  which  costs  alone  were  to  be  collected  by  virtue 
of  the  executions  issued,  but  the  reason  of  the  decisions 
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Jackson,    and  the  language  of  the  court  apply  with  equal  force  to  a 
'  .  case  like  the  present. 

2.  Belcher  was  not  a  deputy,  he  had  not  received  an  ap- 
pointment from  Neely,nor  had  he  taken  any  oath  of  office. 
This  is  necessary  before  he  could  become  a  lawful  deputy. 
See  act  of  1794,  ch.  1,  sec.  72,  Nicholson  and  Caruthers, 
147.  The  case  of  Bonds  vs.  The  State,  M.  and  Y.  143, 
cannot  be  extended  beyond  the  facts  of  that  case.  The 
acts  which  the  court  there  declared  could  be  done  by  a  clerk 
appointed  by  parol  were  of  a  ministerial  character*  and 
done  in  the  presence  and  under  the  surpsrvision  of  the  court; 
here  the  ^ct  was  a  judicial  a,ct  The  statute  of  1831,  ch.  40*  . 
abolishing  imprisonment  for  debt  in  all  except  certain  speci- 
fied cases,  and  requiring  an  affidavit  to  be  made  before  the 
clerk  of  fraudulent  misconduct  by  the  debtor  before  the  ca- 
pia&  can  issue,  constitutes  the  clerk  the  judge  of  the  suffi- 
ciency  of  the  affidavit.  The  issuance  of  a  capias  is  there- 
fore  not  a  merely  ministerial  but  a  judicial  act.  14  Johnson, 
142.  The  facts  of  Bond's  case  and  this  are  so  entirety  differ 
ent  tbat  that  decision  is  wholly  inapplicable  to  this  case.  If 
this  ca.  so.  be  sustained  we  should  see  the  raonstroqs  anew* 
aly  sustained  /of  an  officer  appointed  by  parol*  and  without 
having  taken  any  oath  of  office,  adramistering.  oaths  toothers 
and  performing  judicial  acts. 

3.  No  regularly  appointed  deputy  is  authorized  to  odqirap* 
ter  an  oath  and  issue  a  ca.  sa.  since  the  act  of  1831,  ch.  4ft 
that  statute  requires  an  affidavit  to  be  made*  and  constitutes 
the  clerk  the  judge  of  the  sufficiency  of  it.  This  consti- 
tutes the  clerk,  quoad  hoc,  a  judge.  Ministerial  powers  may 
be  delegated;  judicial  powers  cannot  be  delegated.  Thb 
proposition  is  sustained  by  the  action  of  the.  legislature.  I? 
1826  that  body  gave  the  power  to  the  clerks  to  grant  com- 
missions to  take  depositions  upon  affidavit  filed;  in  183$ 
they  grant  the  same  powers  to  their  lawful  deputies,  fo 
1833  they  authorize  clerks  to  take  the  probate  of  (feeds;  in 
1837-8  they  gave  the  same  power  to  deputies,  and  legal- 
ize their  acts  previously  done.  These  acts  are  based  upon 
the  supposition  that  judicial  power  could  not  be  delegated. 
The  conferring  upon  a  clerk  judicial  power  is.  a  departure 
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from  the  original  intent  and  object  of  the  office,  an^  there- 
fore cannot,  by  any  fair  rule  of  construction,  be  construed  to . 
extend  beyond  the  terms  of  the  act 

4  The  act  of  1831,  oh,  40,  is  imperative,  and  negatives 
absolutely  the„coipmon  law  right  of  imprisoning  the  body 
of  a  debtor  except  in  certain  cases  and  upon  the  disclosure 
of  certain  facts  upon  affidavit  The  statute  declares  that  no 
oa,  sa,  shall  issue  without  an  affidavit,  &c.  What  a  statute 
declares  unlawful  is  void,  and  if  such  acts,  are  done  they  are 
iildioUity.,  »Yer.  910. 


JaCKSOK, 
April,  183d. 

Atkinaon 

▼ 
MkkaaiK. 


Barry,  for  defendant  iq,  error,  h  The  bond  is  void,  a* 
it  should  have  been  taken  for  their  appearance  at  the  next 
circuit  count  of  the  county  in  which  the  writ  may  have  been 
issued.    Acts  of  1833,  ch.  6,  sec.  11,  C,  and  N.  Dig.  200. 

2.  If  a  sheriff  allow  a  prisoner  to. go  at  large  after  his  ar- 
rest before  or  after  the  return  of  the  writ  it  is  an  escape. 
Watson  on  Sheriff,  1S&  1  Saund.  on  JSv.  562:  W.Bi.  ¥H9t 
Hawkins  vs.  Plomer. 

a,  If  $  sheriff  permit  a  prisoner  tct  escape  he.  is  liable 
though  the  jqggme&tt  oq  which  the  <x*.  w.  issued  be  errcfee* 
ous  or  if  the  ca.  sa<  be  erroneous.  5  Law  LiU  100:  3 
Sfeund.  R.  101,  e:  Jaques  vs.  Casar,  Saund.  101,  y;  1  WiU. 
R.  955,  Bell  vs..  Steward-  As  if  a,<ra.  *<z,  be  issued  on  a  re* 
cognizance  where  by  the  practice  of  court  it  does  not  lie* 
5  Law  Lib.  100:  3  Com.  Dig.  579. 

4.  If  a  sheriff  discharge  a  prisoner  by  order  of  a  court  not 
having  jurisdiction  he  is  liable  for  an  escape.  5  Law  Lib. 
101:  Watson  on  Sheriff,  140:  8  Term  R.  424:  9  John.  R, 
15^,  Van  Slyck  vs.  Taylor:  4  John.  R.  115,  Jackson  vs. 
Smith. 

5.  Xhe  action  of  debt  for  an  escape  is  given  by  statute 
13  Edw.  I,  ch.  11,  and  1  Rich.  II,  ch.  12,  which  extend  to 
sheriffs.    2  Term  R.  132,  Bonafow  vs.  FPotter* 

6.  In  debt  the  whole  sum  for  winch  the  defendant  was  in 
execution  is  to  be  recovered.  5  Law  Lib.  103:  Watson  on 
Sheriff,  143,.  150:  6  John.  R.  270,  Van  Slyck  v$.  Jkfoyebootn, 
cum  multis  aliis. 

7.  This  action  lies  ageiast  the  sheriff,  and  not  the  jailer  w 
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sheriff*  officer.    Watson  on  Sheriff,  33:  8  Term  R.  242, 
-Brawn  vs.  Compton,  and  numberless  other  authorities. 

8.  The  sheriff  cannot  avail  himself  of  any  irregularity  in 
judgment  or  process.  15  John.  R.  155,  Hinman  vs.  Brees: 
13  John.  R.  529,  Scott  vs.  Shaw:  15  John.  R.  378:  2  Phil,  on 
Ev.  235. 

9.  The  sheriff  is  answerable  civiliter  for  the  acts  of  his 
deputies.  2  Phil,  on  Ev.  236:  7  John.  R.  36:  2  Nev.  and 
Man.  426,  Smart  vs.  Hutton. 

10.  Whenever  the  prisoner  is  in  a  different  cwtody  from 
that  which  is  likely  to  enforce  the  payment  of  the  debt 
there  is  an  escape.  2  Phil.  Ev.  232:  I  Bos.  and  Pul.  27, 
Benton  vs.  Sutton. 

11.  Aca.sa.  issued  without  affidavit  is  not  void  but  void- 
able.   7  Yer.  436,  Street  vs.  Vanderpool. 

12.  A  ca.  sa.  may  issue  into  any  county.  Bingh.  on  Jud. 
and  Ex.  255. 

13.  The  authority  of  a  deputy  sheriff  need  not  be  "in  wri- 
ting. Bing.  on  Jud.  and  Ex.  223.  From  which  may  be  in- 
ferred that  the  authority  of  a  deputy  clerk  need  not  be  in 
writing.  This  point,  however,  I  presume,  will  not  admit  of  - 
argument.  No  statute  requires  a  deputy  clerk  to  be  ap- 
pointed by  record  or  writing,  or  to  take  an  oath;  and  there- 
fore the  court  will  scarcely  think  any  ceremony  beyond  a 
parol  authority  required.  Bonds  vs.  The  State,  M.  and  Yer. 
143. 

W.  H.  Humphreys,  for  the  plaintiff  in  error. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  question  presented  by  the  record  is,  as  to  the  validity 
of  a  writ  of  capias  ad  satisfaciendum  sued  out  by  the  attor- 
ney of  the  defendant  in  error  and  placed  in  the  hands  of  the 
plaintiff  or  sheriff  of  Fayette  county.  The  validity  of  this  pro- 
cess has  been  denied  upon  various  grounds.  First:  Because 
the  bill  of  costs  annexed  to  the  writ  contains  several  items 
not  written  in  words  at  length,  but  abbreviated;  this,  it  is  con- 
tended, renders  the  process  void  by  the  express  provisions 
of  the  act  of  1794,  ch.  1,  sec.  75,  and  the  act  of  1794,  ch.  2, 
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sec.  8,  and  the  decisions  of  this  court  thereon.    2  Xerger's    ^K& 
Reports,  230, 241  and  310.    But  the  sections  of  the  acts  re-  — ^ L- 

r  e  Atkinson 

ferred  to,  which  are  identical,  relate  to  the  issuance  of  pro-  __  v 
cess  for  the  collection  of  costs  exclusively,  and  the  adju- 
dications referred  to  were  in  cases  where  the  process  was 
so  issued.  We  entertain  no  doubt  that  where  the  process 
issites  for  the  collection  of  the  debt  or  damages  the  an- 
nexation of  the  copy  of  the  bill  of  costs,  abbreviated  in 
tome  gr  in  all  the  items,  should  not  have  the  effect  to  ren- 
der invalid  the  process  as  to  the  debt  or  damages,  or  ab- 
solve the  sheriff  from  the  duty  of  making  execution  thereof, 
even  if  in  such  case  he  might  omit  to  collect  the  items  of 
costs  improperly  abbreviated.  Secondly:  It  is  objected  to 
the  validity  of  the  capias  ad  satisfaciendum  that  it  was 
issued  by  a  person  who,  although  in  the  habit  of  transacting 
on  behalf  of  the  clerk,  and  by  his  request  when  he  hap- 
pened to  be  absent,  certain  business  of  the  office  of  a  mere- 
ly ministerial  character,  was  not  in  point  of  law  or  fact  a 
deputy  clerk,  not  having  taken  an  oath  of  office  or  received 
an  appointment  written  or  verbal  from  the  clerk  constitu- 
ting'him  a  deputy.  The  record  shows  the  objection  to  be 
well  taken  in  point  of  fact.  By  the  act  of  1794,  ch.  1,  sec. 
72,  it  is  required  that  all  deputy  clerks  ahall  take  the  oath 
appointed  for  the  qualification  of  public  officers  and  an  oath 
of  office.  The  case  referred  to  in  Martin  and  Yerger's  Re- 
ports establishes  only  that  it  is  competent  for  a  person  not 
regularly  appointed  and  qualified  as  deputy  clerk  to  perform 
under  the  eye  and  superintendence  of  the  court  services  of 
a  ministerial  nature.  The  legal  operation  of  this  state  of 
things  is  to  make  invalid  the  process  in  the  case  before  us. 
The  act  of  1831,  ch.  40,  sec.  6,  prohibits  the  issuance  of  such 
process  in  general,  and  permits  it  only  under  certain  cir- 

'  cumstances,  to  be  ascertained  and  verified  by  the  oath  of 
the  party  suing  out  the  process. .  The  clerk  must  not  only 
therefore  taker  the  affidavit  of  the  party  by  administering 
to  him  an  oath,  but  he  must  judge  of  the  conformity  of  the 
affidavit  with  the  requirements  of  the  law.  The  duty  there- 
fore is  in  its  nature  judicial,  and  by  no  means  to  be  per- 

.  formed  by  the  locum  tmens,  -frqm  courtesy,  of  a  clerk's  of- 
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fice,  himself  not  sworn;  the  liberty  of  the  citizen,  the  policy 
-  of  the  statute,  and  the  general  principles  of  law  would  be 
alike  violated  by  the  assumption  and  exercise  of  such  a  pow- 
er* It  is  not  necessary  for  us  to  determine  whether  a  dep- 
uty clerk,  regularly  appointed  and  duly  qualified  as  such, 
has  power  to  take  the  affidavit  and  issue  fhe  capias  ad  satis- 
faciendum provided  for  in  the  act  of  1831.  The  question  is 
clear  of  all  difficulty  as  to  one  in  the  situation  of  the  person  in 
the  record  mentioned  as  having  taken  upon  himself  the  duty. 
He  had  no  such  power.  The  case  of  Street  vs.  Vatderpool, 
8  Yerger,  referred  to  as  sustaining  the  validity  of  the  proceed- 
ing in  the  case  before  us,  is  governed  by  a  different  principle 
and  is  founded  upon  a  state  of  facts  totally  different.  The 
circuit  court  in  this  case  having  charged  the  jury  that 
die  law  upon  the  point  above  discussed  was  not  in  conformi- 
ty with  the  views  which  we  have  here  expressed,  the  judg- 
ment must  be  set  aside  and  a  new  trial  be  had,  in  which  the 
action  of  the  court  will  be  guided  by  the  opinion  now  given. 


Norment  vs.  Hull* 

Hoi!  and  Norment  agreed  that  for  the  first  fear  Hall  was  engaged  in  the 
employment  of  Norment  in  the  erection  of  a  cotton  ftctory  Hull  should 
saake  his  wages  as  low  as  possible,  as  Norment  wag  to  be  at  erery  expanse 
and  to  receive  no  profits,  and  that  after  the  factory  went  into  operation  Nor- 
ment was  to  pay  Hull  according  to  the  profits  of  the  establishment  Held, 
(tot,  mat  this  did  not  amount  to  a  special  agreement,  which  should  have  been 
set  1Mb  in  the  plaintiff's  declaration  as  the  measure  of  his  coinpenaatstiB 
secondly,  that  it  did  not  constitute  Hull  and  Norment  partners. 

Elijah  C.  Hull  instituted  an  action  of  assumpsit  against 
Nathaniel  E.  Norment  on  the  25th  day  of  Jaftuary,  1837,  in 
the  circuit  court  of  Hardeman  county.  The  declaration  of 
Hull  contained  two  counts:  first,  that  Norment  was  indebted 
to  him  in  the  sum  of  one  thousand  seven  hundred  dollars  for 
work  and  labor  done,  and  being  so  indebted,  in  consideration 
thereof  promised  to  pay  him  such  sum  whfen  he  should  be  re- 
quested: secondly,  that  Hull  had  bestowed  care  and  diligence 
in  and  about  the  business  of  Norment,  aftd  had  done  work  and 
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labor  for  him!  all  at  the  instance  of  Norment,  and  that  in 
consideration  of  such  labor,  care  and  diligence,  Norment* 
agreed  to  pay  him  so  much  as  such  work  and  labor,  care  and 
diligence  were  worth,  when  requested,  and  that  such  care 
and  diligence,  work  and  labor  were  reasonably  worth  the 
sum  of  one  thousand  seven  hundred  dollars. 

The  defendant  pleaded  non-assumpsit,  and  issue  was  joined. 

The  cause  came  on  to  be  tried  before  judge  Read  at  the 
July  term,  1838,  and  \fras  submitted  to  the  jury  upon  the 
proof.  It  appears  that  Norntent,  in  the  year  1833)  deter* 
mined  to  put  into  .operation,  in  the  county  of  Hardeman,  a 
cotton  spinning  factory,  and  that  he,  for  this  purpose,  engaged 
the  services  of  plaintiff,  Hull,  a  cabinet  workman.  .  Hull 
went  to  the  State  of  Kentucky  for  the  purpose  of  purcha- 
sing the  machinery,  and  also  for  the  purpose  of  acquiring 
information  in  regard  to  the  manner  of  putting  the  factory 
in  operation  and  of  conducting  and  managing  it  most  sue* 
oesgfuily.  Norment  paid  his  expenses;  Hull  purchased  thd 
machinery,  brought  it  to  Hardeman  county,  and  superintend- 
ed the  erection  of  the  factory  house,  the  putting  into  opera- 
tion of  the  machinery,  and  conducted  the  establishment. 
He  was  engaged  in  this  business  from  April,  1833,  till  about 
the  month  of  November,  1836.  Nonhent  furnished  the  cap- 
ital employed,  the  hands  engaged,  the  materials,  timber* 
tools*  and  boarded  Hull  a  portion  of  the  time.  The  erection 
of  the  establishment  cost  about  seven  thousand  dollars,  and 
it  does  not  appear  that  much  profit,  if  any,  was  realized  from 
the  business  during  the  time  Hull  was  engaged.  The  ma- 
chinery got  out  of  order,  and  Norment  was  forced  to  send  to 
Kentucky  for  the  purpose  of  getting  a  workman  to  put  it  ia 
repair,  who  stated  that  it  was  much  injured  for  the  want  of 
a- competent  superintendent.  There  was  testimony  given  in 
tending  to  show  that  Hull  was  incompetent  to  the  task  he  had 
undertaken.  The  machinery  was  loosely  put  together,  and* 
the  amount  of  cotton  spun  was  not  equal,  in  proportion  to  the 
spindles  running,  to  the  product  of  other  factories,  though 
the  thread  was  well  spun. 

It  appeared  that  the' wages  of  a  competent  superintendent 
of  a  cotton  factory  of  the  size  of  the  one  in  question  was 
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Norment 
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Jackson,    from  one  dollar  and  a  half  to  two  dollars  per  day,  and  higher. 
April,  ""'rpj^yg  wag  mncj|  testimony  not  necessary  to  be  set  out:  only 


Normcnt  ^^  witnesses  spoke  of  the  terms  upon  which  Hull  was  *u- 
mn'  gaged  by  Norment.  Hull  left  Norment's  employment  and 
called  for  a  settlement;  in  reference  to  which  a  conversation 
took  place  which  was  detailed  by  the  witnesses.  They  sta- 
ted that  Norment  asked  Hull  if  he  had  determined  what  he 
should  charge  him.  Holl  answered  that  he  had  not  Nor- 
ment then  asked  Hull  if  it  was  not  their  contract  that  for  the 
first  year  Hull  should  make  his  wages  as  low  as  possible,  as 
he  (Norment)  was  at  every  expense  and  received  no  profit 
during  that  year,  and  that  after  the  factory  went  into  ope* 
ration  Norment  was  to  pay  him  according  to  the  profits  of 
the  establishment?  Hull  agreed  that  such  was  the  contract 
Hull  then  proposed  that  Norment  should  pay  him  one  dollar 
per  day  during  the  time  he  was  engaged  in  constructing  and 
superintending  the  factory.  Norment  having  made  a  calcu- 
lation, assented  to  the  offer  with  some  apparent  reluctance, 
upon  which  Hull  receded  from  his  proposition  except  as  to 
the  first  year,  and  claimed  five  hundred  dollars  per  year  for 
,  the  balance  of  the  time.  This  ended  the  conversation  upon 
the  subject. 

The  court  charged  the  jury  that  the  plaintiff  must  recov- 
er, if  at  all,  on  the  quantum  meruit  count;  that  the  contract 
proved  by  the  witnesses  was,  that  for  the  first  year  the  plain- 
tiff was  to  make  his  wages  as  low  as  possible,  and  that  after 
the  factory  went  into  operation  his  wages  should  be  increased 
in  proportion  as  the  profits  of  the  establishment  would  jus- 
tify;  that  this  contract  contemplated  that  the  plaintiff  was 
to  have  low  wages  under  any  circumstances,  and  that  they 
should,  without  taking  into  consideration  the  profits  of  the 
establishment  the  balance  of  the  time,  enquire  what  waff  a 
reasonable  compensation  for  his  services  the  balance  of  the 
time.  The  court  further  charged  the  jury  that  if  plaintiff 
reported  himself  competent  to  superintend  the  establishment 
and  proved  incompetent,  yet,  unless  he  thereby  deceived  and 
defrauded  the  defendant,  the  defendant  must  take  the  con-, 
sequences. 

The  defendant's  counsel  requested  the  court  to  charge  the 


Normeni 


OF  THE   STATE  OF  TENNESSEE. 

jury  that  unless  the  proof  showed  them  what  proportion  of  Jackson, 
the  profits  plaintiff  was  to  receive  according  to  the  contract,  - 
they  could  not  find  for  him.  This  the  court  refused  to  do, 
and  charged  the  jury  that  they  should  allow  the  plaintiff  a 
reasonable  compensation  without  regard  to  the  profits.  The 
jury  rendered  a  verdict  for  the  plaintiff  for  the  sum  of  three 
hundred  and  thirty-eight  dollars  for  the  first  year,  and  at  the 
rate  of  five  hundred  dollars  per  annum  for  the  balance  of  the 
time,  allowing  the  defendant  a  credit  of  six  hundred  and  eigh- 
ty-six dollars  paid  to  the  plaintiff. 

The  defendant,  by  counsel,  moved  the  court  to  set  this  vet* 
diet  aside.  The  motion  was  overruled.  Motion  was  made 
in  arrest  of  judgment  and  overruled,  and  the  defendant  ap- 
pealed in  error  to  this  court. 

nPClanahan  and  Brown,  for  plaintiff  in  error. 
Bailey  f  for  defendant  in  error. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  question  for  our  decision  arises  upon  the  effect  of 
the  evidence  given  on  the  trial  of  the  cause  by  two  of  the 
witnesses  for  the  defendant  in  the  court  below,  and  upon  the 
charge  of  the  court  as  to  that  evidence.  The  testimony  of 
both  these  witnesses  was  in  substance  that  the  defendant, 
Normenf,  asked  plaintiff  if  he  had  determined  what  he  would 
charge  him  for  bis  services,  who  replied  in  the  negative.  The 
defendant  asked  the  plaintiff  if  it  was  not  their  contract 
that  for  the  first  year  the  plaintiff  should  make  his  wages  as 
low  as  possible*  seeing  that  defendant  was  at  every  expense 
and  received  no  profit  during  that  year,  and  that  after  the 
factory  went  into  operation  the  defendant  was  to  pay  the 
plaintiff  according  to  the  profits;  that  to  this  statement  the 
plaintiff  assented.  The  plaintiff  then  proposed  that  he  should 
be  paid  a  dollar  per  day  during  the  time  he  had  been  enga- 
ged in  constructing  and  superintending  the  factory.  Defeadi 
ant  having  made  a  calculation  of  the  amount,  assented  to  the 
offer  with  apparent  reluctance;  upon  which  plaintiff  receded 
from  his  offer  except  as  to  the  firet  year  of  his  services,  and 
claimed  five  hundred  dollars  a  year  for  the  balance  of  th* 


Norment 
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Jackson,    time  during  which  he  continued  in  the  service  of  the  dtfetxk 

April,  1839. 

•  ant. 

As  to  the  effect  of  the  testimony  quoted  above,  it  is  insisted 
here  for  the  benefit  of  the  defendant  in  the  court  below:  first, 
that  it  constituted  plaintiff  and  defendant  partners  in  the 
factory  to  be  built,  the  one  contributing  capital,  the  other 
labor  and  skill;  secondly,  or  at  the  least,  that  it  amounted  to 
a  special  contract  and  agreement,  which  should  have  been  set 
forth  in  the  declaration  as  the  ground  of  the  plaintiff's  ac- 
tion, who  should  not  have  been  permitted  to  recover  upon 
the  common  count  for  a  quantum  meruit. 

As  to  the  first  position:  that  the  plaintiff  was  the  hireling 
and  not  the  partner  of  the  defendant,  is  apparent  from  the 
conversation  of  the  parties,  as  proved  by  those  two  witness^ 
es,  and  from  all  the  testimony  in  the  cause.  As  to  the  sec* 
end  position,  that  the  agreement  was  special,  we  are  of  opin- 
ion that  the  conversation  of  the  parties,  as  proved  by  those 
two  witnesses,  does  not  establish  a  special  agreement.  His 
wages  were  to  be  as  low  as  possible  for  the  first  year,  and 
after  that  according  to  the  profits,  that  is,  considering  that 
during  the  first  year,  by  the  increasing  expenses  without  the 
reception  of  profit,  the  means  of  the  defendant  would  be 
limited,  he  would  expect  the  plaintiff  to  be  low  in  his  char- 
ges, and  after  that^the  plaintiff  might  expect  his  liberality  to 
increase  as  the  reception  of  profit  might  improve  his  means. 
Here  is  no  special  or  fixed  or  ascertainable  rate  of  compen- 
sation. How  low  are  the  wages  to  be  for  the  first  year?  So 
low  as  the  plaintiff  can  reasonably  afford  to  work.  How 
high  afterwards?  So  high  as  the  plaintiff  can  reasonably  af- 
ford to  pay.  How  low  would  the  circumstances  of  the  plain- 
tiff justify  him  in  working?  How  high  would  than  of  the 
defendant  justify  him  in  paying?  It  is  obvious  that  these 
constitute  proper  subjects  of  inquiry  for  the  jury.  The 
conversation  proved,  therefore,  does  not  amount  to  a  special 
agreement,  but  was  only  an  inducement  to  the  agreement. 
The  legal  rule,  therefore,  and  the  only  one  under  the  circum- 
stances controlling  the  measure  of  the  plaintiff's  compensa- 
tion, is  that  which,  in  the  absence  of  a  special  agreement, 
directs  that  for  his  work  and  labor  he  shall  receive  what,  from 


Pipkin 
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its  nature  and  value,  he  reasonably  merits.  It  is  obvious,  in  jA0BB??j? 
this  view  of  the  case,  that  the  error  of  4he  circuit  judge,  if - 
any,  in  the  statement  of  the  proof  and  in  the  ride  of  com- 
pensation by  him  deduced  from  it,  was  an  error  of  which 
the  plaintiff  below  might  complain,  but  of  which  the  plain* 
tiff  here  cannot  The  rule  prescribed  by  the  circuit  court  to 
the  jury,  that  from  the  contract  proved,  the  plaintiff  would 
be  entitled  to  low  waged  during  the  first  year,  and  to  reason- 
able wages  afterwards,  cannot  be  complained  of  by  the  de- 
fendant below,  either  as  to  the  assumption  of  fact  upon  which 
the  rule  was  based  or  as  to  the  rule  itself.  Of  both,  per- 
haps, the  plaintiff  below  might  have  complained,  for  the  ev- 
idence would  have  authorized  a  verdict  for  a  larger  amount 
Let  the  judgment  be  affirmed. 


Pipkin  vs.  Jambs. 


Oliver  and  Pipkin  bought  of  James  some  groceries,  an  ice-house  and  lot; 
Nelly  made  a  memorandum  of  the  sale  headed,  "Invoice  of  articles  purchased 
by  Pipkin  and  Oliver  of  James  89th  August,  1836."  One  of  the  items  of  sale 
was  stated  thus:  "one  ice-house  and  lot,  $140:"  Held,  that  this  contract  as  to 
the  ice-house  and  lot  was  void  by  statute  of  frauds  by  reason  of  its  uncertainty. 

Where  A  sells  real  estate  without  title  at  the  time  of  sale,  the  contract  is  a 
nullity,  and  the  vendor  may  recover  the  purchase  money  "paid  under  such 
contract.  * 

Shadrach  Pipkin  instituted  this  action  of  assumpsit  against 
William  R,  James  on  the  20th  September,  1838,  in  the  cir- 
cuit court  of  Hardeman  county,  to  recover  the  cpnsicU 
eration  money  which  he  had  paid  for  an  ice-house  and  lot  in 
the  town  of  Bolivar.  It  was  tried  at  the  March  term,  1839t 
on  the  plea  of  non-assumpsit,  before  Judge  Barry,  and  a  verdict 
and  judgment  rendered  for  the  defendant.  The  plaintiff  ap- 
pealed ia  error  to  this  court.  The  facts  are  fully  set  forth  in 
the  opinion  of  the  court. 

W.  C.  Dunlap,  for  plaintiff. 

A  Fentress,  for  defendant. 
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l^uSi,       Tuhley,  J.  delivered  the  opinion  of  the  court. 

Pijkia  r^^  ^  an  action  brought  by  the  plaintiff  to  recover  a  sum 

of  money  paid  as  the  consideration  of  the  purchase  of  an 
ice-house  and  lot,  upon  two  grounds:  First,  that  the  contract 
is  void  by  the  operation  of  the  statute  of  frauds  and  perji** 
ries;  second,  that  the  defendant  had  not,  at  the  time  of  the 
sale,  nor  yet  has,  any  title  to  the  property  sold. 

It  appears  from  the  proof  that  the  plaintiff  and  one  R.  direr 
had  purchased  from  the  defendant  a  quantity  of  groceries  and 
an  ice-house  and  lot,  and  that  R.  P.  Neily,  at  the  request  of 
both  parties,  made  out  an  invoice  or  memorandum  of  the  dif- 
ferent articles,  which  was  headed  with  the  following  words: 
"Invoice  of  articles  purchased  by  S.  Pipkin  and  R.  Oliver  of 
Wm.  R.  James,  this  29th  August,  1836."  After  enumerating 
a  variety  of  articles,  the  concluding  item  in  the  invoice  is  in 
the  words  and  figures  following:  "One  ice-house  and  lot, 
$140."  This  is  the  only  note  or  memorandum  of  the  con- 
tract signed,  either  by  the  parties  or  any  other  person  au- 
thorized by  them.  A  few  days  after  this  contract  was  made 
R.  Oliver  became  dissatisfied  with  it,  and  Isaiah  Flinn  agreed 
to  take  his  place,  and  the  notes  of  Pipkin  and  Flinn  were 
executed  to  the  defendant  for  the  purchase  money,  which 
were  paid  before  the  commencement  of  this  action.  It  also 
appears  from  the  proof  that  the  defendant  had  not  at  the 
time  of  the  contract,  or  at  the  commencement  of  this  suit,  any 
title  whatever  to  the  lot  of  ground  upon  which  the  ice-house 
was  built,  and  had  refused  to  give  any  bond  binding  himself 
to  convey  the  same  to  the  plaintiff.  Upon  this  state  of  facts, 
the  two  questions  are  presented  for  the  consideration  of  the 
court.  First,  is  the  contract  for  the  purchase  of  the  ice- 
house mid  lot  void  by  the  operation  of  the  statute  of  frauds 
and  perjuries?  We  think  it  is.  The  statute  provides  that  no 
action  shall  be  brought  upon  any  contract  for  the  sale  of  lands, 
tenementsor  hereditaments,  or  in  the  making  any  lease  thereof 
for  a  longer  term  than  one  year,  unless  the  promise  or  agree- 
ment upon  which  said  action  shall  be  brought,  or  some  mem- 
orandum or  note  thereof,  shall  be  in  writing  and  signed  by 
the  party  to  be  chained  therewith  or  some  other  peraon  by 
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him  thereunto  lawfully  authorized.    It  is  contended  fof  the    f  A^JJJj 

defendant,  that  the  entry  made  at  the  request  of  the  parties  - 

in  the  inventory  of  articles  bought  by  the  plaintiff  is  such 

a  note  or  memorandum  of  the  contract  as  is  required  by  the . 

statute.     We  do  not  think  so;  because,  in  the  fijrst  place,  it 

is  proven  that  the  inventory  was  not  intended  by  the  parties  J 

as  a  note  or  memorandum  of  the  contract,  but  merely  as  a! 

statement  of  the  amount  of  the  different  articles  purchased, 

with  the  view  of  ascertaining  the  aggregate  sum  for  which 

the  notes  were  to  be  executed;  and  because,  secondly,  if 

it  were  intended  as  a  note  or  memorandum  of  the  contract 

it  is  void  for  uncertainty,  both  as  to  the  terms  of  the -contract 

and  the  description  of  the  property.    "The  note  or  writing 

must  specify  the  terms  of  the  agreement,  for  otherwise  all 

the  danger  of  perjury  which  the  statute  intended  to  guard 

against  would  be  let  in."    Sugden  on  Vendors,  89. 

A  writing  acknowledging  the  reception  of  a  sum  of  mon- 
ey, being  the  cash  part  of  the  consideration  on  a  sale  of  land 
to  the  plaintiff,  without  saying  more,  is  not  such  memoran- 
dum as  wiB  take  the  case  out  of  the  statute  of  frauds  and 
perjuries.    4  Bibb,  566. 

-  "A  memorandum  of  the  sale  of  lands  to  be  effectual  must 
not  only  be  signed  by  the  party  to  be  charged  but  must  con- 
tain the  substantial  terms  of  the  otmtract  in  itself,  or  in  some 
other  writing  to  which  it  refers."  Johnson's  Ch.  Rep.  273: 14 
Johnson's  Rep.  15:  2  Wheat.  336-341. 

An  entry  by  an  auctioneer  in  his  books,  stating  the  name 
of  the  owner,  the  person  to  whom  the  estate  is  sold  and  the 
price  it  sold  for,  is  a  sufficient  memorandum  of  an  agreement 
to  satisfy  the  statute,  provided  it  contains  the  conditions  of  the 
sale  and  the  particulars  of  the  property,  or  refers  to  them  so  as 
to  enable  the  court  to  look  at  them;  otherwise  clearly  not. 
Sugden  on  Vendors,  95:  7  East,  558:  2  Barn,  and  Cress.  845. 
The  authorities  are  conclusive  upon  the  question.  The  terms1 
of  the  entry  in  the  inventory  in  this  case  are:  "Bought  of  Wm. 
R.  James  an  ice-house  and  lot,  #140.  Here  is  nothing  with 
regard  to  the  condition  of  the  sale,  the  particulars  of  the  prop- 
erty, nor  any  such  description  of  it  as  would  authorize  a  resort 
to  parol  proof  for  its  identification.    The  contract  then  would 
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Jackson,    be  void  for  uncertainty  in  its  terms  and  in  the  description  of 
pr  '       "    the  property  sokTeven  if  the  entry  in  the  inventory  could  be 


v  considered  as  a  note  or  memorandum  thereof  within  the  ope* 

ration  of  the  statute  of  frauds  and  perjuries. 
2.  Is  the  plaintiff  entitled  to  maintain  this  action  because 
'  the  defendant  has  no  title  to  the  premises  intended  to  be  sold? 
;  We  think  he  is.  It  is  unnecessary  to  enter  into  an  investi- 
;  gation  of  the  principles  upon  which  the  truth  of  this  propo- 
i  sition  depends.  They  are  too  abvious  to  require  examina. 
I  tion.  Sugden,  in  his  Treatise  on  Vendors,  page  287,  says- 
"When  a  person  sells  an  interest,  and  it  appears  that  the  inter* 
est  which  he  pretends  to  sell  was  not  the  true  one,  as;  for 
exarrtple,  if  it  was  for  a  less  number  of  years  than  he  had  con- 
tracted to  sell,  the  purchaser  may  consider  the  contract  at  an 
end  and  bring  an  action  for  money  had  and  received  to  re- 
cover any  sum  of  money  which  he  may  have  paid  in  part 
performance  of  the  agreement  for  sale;"  for  which  he  cites 
the  cases  of  Turner  vs.  Nightingale,  2  Esp.  Ca.  639:  Hear* 
vs.  TonUin,  Peak's  Ca.  192:  Thompson  vs.  Miles,  1  Esp.  Ca* 
184,  and  others.  If  this  may  be  done  in  cases  where  the  vendor 
has  a  title,  but  not  such  an  one  as  he  contracted  to  sell,  a  for* 
tiori,  may  it  be  done  where  he  has  no  title  at  all.  In  the  case . 
of  JDearen  vs.  Earthy,  1  Cains'  Rep>  47,  it  was  held  that  the 
purchaser  might  maintain  assumpsit  to  recover  back  the  pur- 
chase money,  although  the  contract  was  under  seal.  Upon 
this  subject  see  also  1  Dall.  228:  5  John.  85:  11  Johnson,  527: 
12  Johnson,  274:  10  Johnson,  73:  4  Conn.  330.  In  the  case 
of  Tendring  vs.  London,  2  Eq.  Cas.  Ab.  680,  it  is  held* 
that  where  a  person  takes  upon  himself  to  contract  for  the 
sale  of  an  estate,  and  is  not  absolute  owner  of  it,  nor  has  it 
in  his  power  by  the  ordinary  course  of  law  or  equity  to  make 
himself  so,  though  the  owner  offer  to  make  the  seller  a  title, 
yet  equity  will  not  force  the  buyer  to  take;  for  any  seller 
ought  to  be  a  bona  fide  contractor,  and  it  would  lead  to  infin- 
ite mischief  if  an  owner  wen  permitted  to  speculate  upon 
the  sale  of  another's  estate*  To  the  same  purpose  is  10 
Ves.  315,  and  1  Jac  and  Wal.  431.  Besides,  as  is  observed 
by  Sugden,  208,  in  his  Treatise  on  Vendors,  the  remedy  is 
not  mutual,  which  is,  of  itself,  a  sufficient  objection  in  a  case 
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of  this  nature,  as  has  been  held  by  this  court  at  its  present    Jacxson, 
term  in  the  case  of  Jenkins  vs>  Atkins.    Then  upon  both     pr  * 
points  the  court  below  erred.    The  case  will  therefore  be  re- 
versed and  remanded  for  further  proceedings. 


Cochran 

v 
Brown: 


Cochran  vs.  Brown  and  Crews. 

A  non-suit,  though  set  aside  at  the  same  term  at  which  it  is  taken,  operates 
as  a  discharge  of  the  witnesses  in  attendance. 

On  the  5th  day  of  June,  1837,  a  subpoena  issued  from  the 
office  of  the  clerk  of  the  circuit  court  of  Hardeman  county  to 
the  sheriff  thereof,  commanding  him  to  summon  Henry  W. 
Brown  and  Joseph  Crews  to  appear  forthwith  before  the 
judge  of  the  circuit  court,  then  sitting  in  Bolivafr,  to  testify 
in  favor  of  Elizabeth  Cochran,  in  a  cause  therein  depending 
wherein  the  said  Elizabeth  was  plaintiff  and  William  Hester 
was  defendant,  under  the  penalty  of  one  hundred  and  twen- 
ty-five dollars  in  case  of  failure  so  to  appear.  This  writ  v/as 
executed  on  the  same  day  and  returned.  At  the  sam# 
term,  on  the  12th  June,  the  cause  was  called  for  trial,  and 
the  plaintiff  took  a  non-suit,  and  the  same  was  accordingly 
entered.  On  a  subsequent  day  of  the  term,  V.  D.  Barry, 
presiding  judge,  upon  the  affidavit  of  plaintiff,  set  aside  this 
non-suit,  reinstated  the  cause,  and  continued  it  till  the  Octo- 
ber term.  At  the  October  term  it  was  again  continued,  and 
At  the  February  term,  1838,  the  cause  was  called  for  trial, 
and  Brown  and  Crews  being  called,  and  not  appearing,  d 
judgment  nisi  was  entered  against  them  for  the  sum  of  ond 
hundred  and  twenty-five  dollars,  and  scire  facias  ordered  to 
issue  against  them,  summoning  them  to  appear  at  the  next 
term  and  show  cause  why,  &c.  &c. 

This  writ  was  served  Upon  Brown  and  Ctews;  and  at  the 
November  term  the  defendants,  by  their  attorney,  Fentress* 
pleaded,  "that  after  they  were  served  with  the  subpoend,  and 
before  they  were  called  to  testify  and  give  evidence  in  said 
suit  of  Elizabeth  Cochran  against  William  Hester,  in  be- 
half of  said  Elizabeth  Cochran,  as  set  out  in  said  scire  fa« 
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etas,  the  said  plaintiff  took  a  non-suit  in  her  said  suit  against 
•said  Hester,  as  set  out  in  said  scire  facias,  and  thereby  the 
said  suit  of  E.  Cochran  against  William  Hester  was  ended 
and  determined,  and  that  they  were  no  longer  bound  to  at- 
tend as  witnesses." 

To  this  plea  the  plaintiff,  by  her  attorney,  replied  that  she 
ought  not  to  be  barred  of  her  action  against  the  defendants 
by  reason  of  the  allegations  of  the  plea  because  "the  non-suit 
set  forth  in  the  plea  was,  during  the  same  day  and  term  of  the 
court  at  which  it  was  taken,  set  aside  by  order  of  the  court/9 

The  defendants  demurred  to  this  replication,  and  the 
plaintiff  joined  in  demurrer. 

The  cause  came  on  for  argument  at  March  term,  1839, 
and  being  argued,  the  presiding  judge,  Barry,  sustained  the 
demurrer  to  the  plaintiff's  replication,  and  gave  judgment  in 
favor  of  the  defendants.  From  this  judgment  the  plaintiff 
appealed  in  error  to  this  court. 

Bailey,  for  plaintiff  in  error. 
Fentress,  for  defendants. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  question  made  by  the  pleadings  in  this  case  is,  wheth- 
er a  non-suit  entered  in  a  cause  discharges  witnesses  who  may 
have  been  summoned,  so  that  if  it  be  set  aside  they  are  not 
bound  to  attend  unless  re-summoned.  It  is  contended  by  the 
plaintiff  in  error  that  a  non-suit  does  not  discharge  a  witness 
within  the  meaning  of  the  act  of  1794,  ch.  1,  sec.  29.  -  That 
act  says,  a  witness,  when  once  summoned,  shall  attend  from 
term  to  term  until  discharged  by  the  court  or  the  party  at 
whose  instance  he  was  summoned.  The  act  cannot  mean 
that  there  must  be  a  formal  order  of  the  court  discharging 
the  witnesses.  In  practice  that  never  is  made,  and  it  would 
be  thought  absurd  by  every  one  for  the  witnesses  to  apply 
for  a  discharge  after  the  cause  had  been  determined  and 
ended.  The  true  construction  of  the  act  is,  that  wherever  a 
final  judgment  is  given  which  determines  the  cause  the  wit- 
nesses are  thereby  discharged  by  the  court.  If  this  I>e  not 
so,  and  the  setting  aside  a  non-suit  or  granting  a  new  trial 
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would  continue  the  obligation  on  the  part  of  the  witnesses    Jackson, 
to  attend,  the  greatest  loss  and  inconvenience  both  to  parties .    p  ' 


and  witnesses  would  be  the  result.  Sometimes  a  motion  for 
a  new  trial  is  continued  from  term  to  term  before  it  is  deci- 
ded. Must  the  witnesses  attend  all  this  time,  and  thus  add 
greatly  to  the  costs  of  the  suit,  when  possibly  the  new  trial 
may  be  refused  and  all  the  costs  to  the  party  and  trouble  to 
the  witnesses  will  have  been  produced  for  no  benefit?  Would 
it  not  be  much  better  that  the  parties  should  be  put  to  the 
trouble  of  summoning  their  witnesses  again  should  a  new 
trial  be  granted? 

If  the  principle  contended  for  be  correct,  it  is  not  per- 
ceived why  it  may  not  apply  to  a  case  which  may  have  been 
decided  below  and  taken  to  this  court,  reversed  and  remand- 
ed for  another  trial.  But  to  require  witnesses  to  attend  the 
circuit  court  until  the  cause  should  be  thus  remanded  would 
be  too  preposterous  for  any  person  to  contend  for.  The  safe 
construction  of  the  act,  therefore,  is  that  which  we  have  in- 
dicated. A  non-suit  is  a  final  disposition  of  a  cause  as  com- 
pletely as  a  judgment  on  a  verdict.  After  the  non-suit  was 
taken  the  defendants  had  a  right  to  consider  themselves  dis- 
charged by  the  court.    Let  the  judgment  be  affirmed. 


Cochran 

▼ 
.  Brown. 
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Where  a  court  or  justice  has  no  jurisdiction  of  the  subject  matter  in  dis- 
pute, such  want  of  jurisdiction  cannot  be  waived  by  appearance,  plea,  consent, 
or  in  any  way  whatever,  and  any  judgment  rendered  in  such  case  must  be 
void  to  bD  intents  and  purposes. 

Where  a  court  or  justice  has  jurisdiction  of  the  subject  matter,  but  not  of 
the  person,  such  want  of  jurisdiction  of  the  person  may  be  waived  by  consent, 
or  by  plea  to  the  merits,  and  cannot  afterwards  be  asserted. 

Where  a  warrant  was  returned  for  trial  before  a  justice  legally  competent  to 
try  such  warrant,  and  such  justice  transferred  it  to  the  jurisdiction  of  another 
justice:  Held,  that  such  transfer,  without  the  consent  of  plaintiff  and  defend- 
ant, was  illegal,  yet  if  the  party,  plaintiff  or  defendant  objecting  thereto,  did 
not  plead  in  abatement,  but  pleaded  to  the  merits,  it  amounted  to  a  waiver, 
and  the  judgment  rendered  by  such  justice  would  be  valid. 

Catherine  Dement  sued  out  a  warrant  on  the  13th  day  of 
June,  1838,  under  the  hand  of  Rufus  F.  Boyd,  a  justice  of 
the  peace  for  Gibson  county,  against  John  D.  Agee,  in  trespass, 
for  taking  and  converting  to  his  own  use  two  head  of  cattle, 
the  property  of  the  plaintiff,  to  her  damage  fifty  dollars. 
This  warrant  was  executed  on  Agee,  and  defendant  notified 
to  appear  before  H.  Harrison,  on  the  27th  June,  1838.  On 
the  27th  the  defendant  oontinued  the  cause  by  affidavit  until 
the  13th  July  ensuing,  then  to  be  tried  by  Harrison  and  by 
{tandal,  who  was  invited  to  sit  with  Harrison. 

Qn  the  back  of  the  warrant  are  the  following  endorsements: 

"Continued,  on  the  affidavit  of  the  plaintiff,  to  Trenton, 
before  Esq.  Davidson,  on  the  20th  July,  1838,  this  13th  Ju- 
ly, 1838.  J.  Rawdal,  J.  P. 

H.  Harrison,  J.  P." 

KFuly  20th,  1838.  Judgment  for  defendant  for  costs  of 
suit  A.  S.  Davidson,  J.  P." 

"From  the  above  judgment  the  defendant  prays  an  appeal 
to  the  next  circuit  court,  and  having  given  bond,  &c  the 
same  is  granted.  A.  S.  Davidson,  J.  P." 

It  do$g  np\  appear  that  Agee  either  assented  or  objected 
to  the  transfer  of  the  cause  to  be  tried  by  Davidson,  or  that 
^e  urged  before  Davidson  his  want  of  jurisdiction  over  his 
person. 

Afi  the  November  term,  1838,  of  the  circuit  court  of  Gib" 


Agee 
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son  county  the  cause  was  tried  before  judge  Harris  and  a    Jacooh, 
jury  of  Gibson  upon  the  merits  of  the  case,  and  a  verdict  - 
rendered  for  the  plaintiff  for  the  sum  of  twenty-three  dollars 
and  costs  of  suit.    The  defendant  moved  the  court  to  set  this 
verdict  aside,  but  the  motion  was  overruled.    A  motion  was 
also  made  in  arrest  of  judgment.    This  motion  was  also 
overruled,  and  a  judgment  rendered  upon  the  verdict.    There 
is  a  bill  of  exceptions  in  the  record  setting  forth  the  evidence 
and  the  particulars  of  the  trial,  but  it  does  not  appear  that 
the  defendant  did  or  did  not  put  in  a  plea  in  abatement  in 
the  circuit  court  or  before  the  magistrate,  or  in  any  manner 
objected  to  a  trial  upon  the  merits  of  the  cause. 
The  defendant  appealed  in  error  to  the  supreme  court 

Raines,  for  plaintiff  in  error. 
Parker  y  for  defendant  in  error. 

Turijby,  J.  delivered  the  opinion  of  the  court 

The  principal  question  presented  for  the  consideration  of 
this  court  in  this  case  arises  upon  the  motion  in  arrest  of 
judgment,  and  is,  whether  the  circuit  court  had  jurisdiction 
of  the  cause? 

That  the  court  had  jurisdiction  of  the  subject  matter  in  dis- 
pute is  not  denied;  but  it  is  contended  that  it  had  not  ju- 
risdiction of  the  person  of  the  plaintiff  in  error,  and  that 
therefore  the  judgment  is  void,  and  must  be  arrested.  The 
want  of  jurisdiction  in  a  court  of  the  subject  matter  in  dis- 
pute cannot  be  cured  by  appearance,  by  plea,  by  consent,  or 
in  any  other  way  whatever;  but  the  judgment  is  and  must 
remain  to  all  intents  and  purposes  absolutely  null  and  void. 
But  it  is  not  so  in  the  case  of  a  want  of  jurisdiction  of  the 
person.  This  is  a  personal  privilege,  and  if  the  party  seeks 
to  avail  himself  of  it,  he  must  do  it,  if  he  appear,  by  plea  in 
abatement;  for  if  he  enters  an  appearance  and  suffers  a  judg- 
ment by  default,  or  if  he  plead  to  the  merits  of  the  case  and 
go  to  trial,  he  has  waived  his  privilege,  and  shall  not  be  per- 
mitted afterwards  to  assert  it. 

To  apply  these  principles  to  the  present  case.  The  war- 
rant was  returned  before  H.  Harrison,  Esq.,  and  was  by  him 
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Jacesoh ,    and  J.  Randal,  Esq.,  whom  he  had  called  to  preside  with  him, 
Aurii,  1839.   tranrferred  for  gjj^  tjfai  to  tjle  jurfadiction  of  A.  S.  David- 

son,  Esq.  a  justice  of  the  peace  for  the  same  county.  That 
there  is  no  law  warranting  this  mode  of  proceeding  is  un- 
questionably true.  A.  &  Davidson  gave  judgment  for  the 
defendant,  from  which  the  defendant  appealed  to  the  circuit 
court. 

Whether  the  defendant  was  before  the  justice  litigating 
his  rights  does  not  appear.  If  he  Was,  and  did  not  insist  on 
his  personal  privilege,  to  wit,  the  want  of  jurisdiction  of  his 
person  by  the  justice,  in  consequence  of  the  irregularity  of  the 
proceeding,  as  matter  in  abatement,  but  defended  his  case  up- 
on its  merits,  he  gave  the  justice  jurisdiction  of  his  person. 
When  the  cause  was  removed  to  the  circuit  court  he  was  in 
the  same  position,  if  he  had"  not  given  jurisdiction  of  his  per- 
son to  the  justice  by  an  appearance  and  defence  of  his  case 
upon  its  merits.  Inasmuch  as  the  circuit  court  had  jurisdic- 
tion of  the  ^subject  matter  of  the  suit  he  was  bound  by  the 
law  to  insist  upon  his  personal  privilege  as  a  matter  in  abate- 
ment before  he  defended  his  case  upon  its  merits.  This  he 
omitted  to  do.  It  is  then  too  late  to  seek  protection  from  it 
now.    Let  the  judgment  therefore  be  affirmed., 
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Where  a  security  obtains  judgment  against  his  principal  by  motion,  each 
Judgment  must  recite  upon  its  face  and  assume  the  existence  of  all  facts  ne- 
eessary  to  give  the  court  jurisdiction,  or  it  will  be  void. 

Where  a  judgment  by  motion  was  obtained  by  security  against  his  princi- 
pal which  did  not  recite  that  a  judgment  had  been  previously  obtained  by 
the  creditor  against  the  security:  Held,  that  sach  judgment  was  void  for  the 
want  of  such  recital. 

.Where  a  judgment  was  obtained  against  several  sureties,  no  one  of  mem 
has  the  right  to  a  separate  judgment  till  he  has  paid  the  said  judgment,  or  a 
portion  thereof,  and  any  judgment  which  he  may  so  obtain,  not  reciting  the 
payment  of  the  judgment  or  some  portion  thereof,  is  void;  though  all  the 
sureties  are  entitled  to  a  joint  judgment  upon  the  rendition  of  the  judgment 
against  them. 

Where  a  judgment  by  motion  of  surety  against  his  principal  showed  that 
more  than  three  yean  had  elapsed  from  the  time  of  paying  the  money  till  the 
making  of  the  motion:  Held,  that  where  a  bill  was  filed  to  subject  real  estate 
to  the  satisfaction  of  such  judgment,  such  objection  did  not  render  invalid  the 
judgment,  and  could  only  have  been  used  as  a  defence,  if  at  all,  to  the  origin- 
al motion,  or  by  writ  of  error  to  a  superior  court,  or  writ  of  error  coram  nobis. 

Where  there  were  various  considerations  set  forth  in  a  deed  of  conveyance, 
and  such  deed  of  conveyance  is  attacked  for  fraud  by  creditors:  Held,  that  the 
failure  to  prove  such  considerations  furnishes  indications  of  frasdr 

Jones  paid  money  under  a  judgment  obtained  against  him  as  the  surety  of 
Read  in  1824;  he  obtained  judgment  by  motion  against  Read  in  1833,  and 
filed  his  bffl  to  subject  real  estate  to  sale  for  the  satisfaction  of  such  judgment: 
Held,  mat  the  statute  of  limitations  commenced  running  in  mvor  of  a  fraud- 
ulent vendee  and  against  Jones  from  the  date  of  his  judgment  by  motion  and 
not  from  the  time  of  the  payment  of  the  money. 

This  bill  was  filed  on  the  3d  day  of  October,  1835,  in  the 
chancery  court  at  Bolivar,  by  Edward  D.  Jonas,  a  citizen 
of  Giles  county,  against  James  Read  and  Alexander  Read, 
citizens  of  the  State  of  Mississippi,  to  subject  a  tract  of  land, 
lying  in  Fayette  county,  to  sale  for  the  satisfaction  of  certain 
judgments  recovered  by  Jones  against  James  Read  in  the 
county  of  Giles. 

James  Read  departed  from  Giles  county  about  the  year 
1824,  and  left  the  State,  leaving  Edward  U.  Jones  liable  for 
him  in  various  cases  as  special  bail,  as  surety  on  notes  and  as 
stay.    In  1826  or  1827,  he  came  to  the  county  of  Fayette,  in 


Jones 


336  DECISIONS  OF   THE  SUPREME  COURT 

Jackson,    this  State,  and  took  possession  of  a  tract  of  land  called  the 

AnHI   1839' 

,       L-  "John  Long  tract,"  containing  one  thousand  and  ninety-seven 

acres.  He  had  acquired  the  equitable  title  to  said  land.  On 
the  6th  day  of  February,  1827,  James  Read  conveyed  the 
whole  tract  to  Dr.  Thos.  Hunt,  and  took  his  bond  to  re-con- 
vey some  six  hundred  and  ninety  acres  thereof  to  Alexander 
Read,  his  son,  and  put  Alexander  Read  in  possession,  which 
said  Alexander  continued  to  hold  till  the  filing  of  this  bill. 
On  the  11th  of  December,  1827,  this  contract  was  changed 
and  the  following  "arrangement  made:  Hunt  took  Jamfes 
Read's  deed  for  four  hundred  and  fifty  acres  of  the  land  and 
executed  his  note  to  him  for  the  sum  of  one  thousand  eight 
hundred  dollars,  and  gave  a  bond  to  convey  the  balance  to 
Alexander  Read.  At  the  time  of  the  execution  of  this  con- 
tract James  Read  gyve  as  a  reason  for  the  manner  in  which 
the  affair  had  been  transacted  that  there  were  some  old  debts 
which  he  wished  to  avoid.  On  the  3d  day  of  March,  1831, 
James  Read  executed  to  Alexander  Read,  his.  son,  a  deed, 
with  covenants  of  general  warranty,  for  the  whole  tract,  ac- 
knowledging the  receipt  of  the  following  considerations: 

1.  James  Read's  note  to  Woods,  due  July,  1821,  principal 
two  hundred  and  sixty-one  dollars,  interest  one  hundred  and 
fifty-seven  dollars. 

2.  James  Read's  note  to  his  son  for  John  thi-ee  hundred 
dollars,  due  January,  1825,  interest  one  hundred  and  twenty- 
eight  dollars. 

.  3.  James  Read's  notes,  three  in  number  for  fifty  dollars 
each,  to  Phil.  Clark,  interest  sixty  dollars. 

4.  James  Read'snotes,  three  in  number,  to  James  6.  Craig- 
head, for  fifty  dollars  each,  interest  sixty-three  dollars. 

5.  James  Read's  note  to  Smith  for  twenty  dollars,  interest 
four  dollars  and  fourteen  cents. 

6.  James  Read's  note  to  D.  Fentress  for  twenty  dollars, 
Interest  four  dollars  and  eighty  cents. 

7.  James  Read's  note  to  Hatly  for  twenty  dollars,  inter- 
est four  dollars  and  forty  cents. 

8.  For  two  years'  services  after  said  Alexander  c&me  of 
age,  two  hundred  dollars. 

9.  For  seven  years  maintenance  of  himself,  his  wife  and 
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grand-child,  and  furnishing  him  with  a  riding-horse  at  the  re-    ?  *?,**£& 
duced  price  of  three  hundred  dollars  per  annum,  making  in  all 
the  sum  of  three  thousand  six  hundred  and  forty-nine  dol- 
lars thirty-four  cents. 

This  deed  specified  that  if  the  suit  which  Jas.  Read  had  in- 
stituted for  the  recovery  of  the  legal  title  for  the  said  land 
against  John  Long's  heirs,  and  which  was  then  pending  in 
the  chancery  court  at  Bolivar,  should  be  terminated  in  his  fa- 
vor, that  then  and  in  that  event  the  whole  title  to  said  land 
should  be  vested  in  said  Alexander  Read.  It  does  not  ap- 
pear that  any  considerable  portion  of  said  alleged  debts 
were  discharged  by  said  Alexander,  or  that  any  assumption 
of  them  or  other  attempt  at  the  settlement  of  them  bad  been 
made;  nor  was  there  any  proof  as  to  the  alleged  services 
and  maintenance  of  the  family  of  the  vendor  of  the  land. 

On  the  5th  of  the  same  month  Hunt  executed  a  quit- 
claim deed  to  Alexander  Read  and  took  up  the  bond  which 
he  had  executed  to  him.  J.  Read  subsequently  recovered 
the  whole  tract  in  the  supreme  court. 

On  the  30th  November,  1832,  Jones  recovered  a  judg- 
ment against  J.  Read  in  the  county  court  of  Giles  in  the 
following  words,  to  wit: 

No  1.  "This  day  came  the  plaintiff  by  W;  C.  Flurnoy,  his 
attorney,  and  moved  the  court,  now  here,  for  judgment 
against  the  defendant  for  the  sum  of  four  hundred  and  eighty 
dollars  and  fifty  cents,  that  sum  being  the  amount  of  principal* 
interest  and  costs  of  a  judgment  which  John  McAnnally  re- 
covered in  the  circuit  court  of  Giles  county  on  the  11th  day 
of  August,  1825*  upon  an  appeal  on  a  $cire  facias  against  the 
plaintiff  and  Henry  M.  Newland,  as  appearance  bail  for  said 
James  Read;  and  it  appearing  to  the  satisfaction  of  the  court 
that  the  plaintiff  did  on  the  7th  day  of  February,  1826*  pay, 
as  such  security,  to  Lewis  H.  Brown,  then  sheriff  of  Giles 
county*  the  sum  of  three  hundred  and  forty-two  dollars  and 
thirty-four  cents,  the  amount  of  principal,  interest  and  oosts 
up  to  that  time  of  an  execution  which  issued  from  said  cir- 
cuit court  upon  the  judgment  on  the  appeal  aforesaid,  it  is 
therefore  considered  by  the  court  that  the  plaintiff  recover 
of  said  defendant  the  sum  of  three  hundred  and  forty-two 

43 


Jones 
v 


338  decisions  or  the  stfrkKMk  cttitt* 

Jackson,    dollars  and  thirty-four  cents,  together  with  interest  thereon 
April,  1     '_att[je  rate  0f  gjx  per  centum  per  annum  from  the  said  7th 

day  of  February,  1836,  until  this  time,  which  is  one  hundred 
and  thirty-eight  dollars  and  sixteen  cents,  making  in  the  ag- 
gregate the  sum  of  four  hundred  and  eighty  dollars  and 
fifty  cents  and  his  costs  by  him  about  his  suit  in  this  behalf 
expended." 

On  the  31st  of  May,  1833,  complainant  recovered  against 
said  Read  a  judgment  in  the  county  court  of  Giles  in  the 
following  words: 

No.  2.  "This  day  came  the  plaintiff  by  Field  and  Topp,  his 
attorneys,  and  moved  the  court,  now  here,  for  judgment 
against  the  defendant  for  the  sum  of  twenty-five  dollars,  with 
interest  thereon  from  the  first  day  of  August,  1834,  which 
he  on  that  day  paid  as  the  security  of  said  defendant  on  a 
note  executed  by  said  plaintiff  and  said  defendant  to  Luns- 
ford  M.  Bramlett;  and  it  not  appearing  from'  the  face  of 
the  note  whether  the  plaintiff  was  principal  or  security 
therein,  a  jury  was  empannelled  to  try  that  fact,  to  wit,  Jes- 
se Haskens,  &c.  who  being  sworn  well  and  truly  to  enquire 
as  aforesaid,  upon  their  oaths  do  say  that  the  plaintiff  was 
the  security  of  said  defendant:  it  is  therefore  considered  by 
the  court  that  the  plaintiff  recover  of  said  defendant  the 
sum  of  twenty-five  dollars,  with  interest  thereon  from  the 
aforesaid  first  day  of  August,  1834,  till  this  time,  Which  is 
thirteen  dollars  and  twelve  and  a  half  cents,  making  in  the 
whole  the  sum  of  thirty-eight  dollars  and  twelve  and  a  half 
cents,  together  with  the  costs  of  this  motion." 

On  the  same  day  he  recovered  against  him  in  the  same 
court  a  judgment  in  the  following  words,  to  wit: 

No.  3.  "This  day  came  the  plaintiff  by  his  attorneys,  Topp 
and  Field,  and  moved  this  court  for  judgment  against  the  de- 
fendant for  the  sum  of  four  hundred  and  seventy-six  dollars 
and  fifty-seven  cents,  with  interest  ttiereoh  from  the  34th 
of  July,  1824,  which  on  that  day  he  paid  as  the  security  of 
said  defendant  on  an  execution  which  issued  on  a  judgment 
which  Parks  Baily  recovered  against  said  plaintiff  and  James 
Rainy,  William  Ball  and  Henry  M.  Newhmd,  in  the  cir- 
cuit court  of  Giles  county  on  the  16th  day  df  August;  1833, 
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for  the  sum  of  eight  hundred  and  forty-seven  dollars  and  Jacoonh 
fifty  cents  and  costs;  and  it  appearing  to  the  satisfaction  of --A*fll,  laS9' 
the  court,  on  the  inspection  of  the  record,  that  said  judg- 
ment was  rendered  against  said  plaintiff  and  Jas.  Rainy,  Wil- 
liam Ball  and  Henry  M.  Newland  in  consequence  of  their 
undertaking  as  special  bail  for  said  defendant,  it  is  there- 
fore considered  by  the  court  that  the  plaintiff  recover  of  the 
defendant  the  sum  of  four  hundred  and  seventy-six  dollars 
and  fifty  cents,  with  interest  thereupon  from  the  24th  day 
of  July,  1824,  till  this  time,  which  is  two  hundred  and' forty 
dollars  and  fifteen  cents,  making  in  the  whole  the  sum  of 
seven  hundred  and  sixteen  dollars  and  seventy-two  cents* 
together  with  the  costs  of  this  motion." 

On  the  28th  day  of  February,  1828,  in  the  county  court 
of  Giles  county,  complainant  recovered  against  said  Read 
a  judgment  in  the  following  words: 

No*  4.  "This  the  28th  of  February,  1828,  came  the  plain- 
.  tiff  by  his  attorney,  W.  C.  Flurnoy,  and  moved  the  court  for 
judgment  against  the  defendant  for  the  sum  of  nineteen,  dot* 
burs  and  ninety-six  cents,  with  interest  thereupon  from  the  1st 
day  of  February,  1827,  which  he  on  that  day  paid  as  the 
security  of  said  defendant,  it  being  one-half  the  amount  of 
an  execution  which  issued  on  a  judgment  which  Parks  Bat* 
ly  recovered  against  said  James  Read,  Henry  M.  Newland 
and  Edward  D.  Jones,  his  securities,  in  the  circuit  court  of 
Giles  county;  and  the  court  being  fully  satisfied,  from  an  in- 
spection of  the  record,  that  said  plaintiff  paid  said  sum  of 
money  as  the  security  of  said  defendant,  it  is  therefore  consid- 
ered by  the  court  that  the  plaintiff  recover  of  the  defendant 
the  aforesaid  sum  of  nineteen  dollars  and  ninety-six  cents, 
with  legal  interest  thereupon  from  the  first  day  of  February* 
1827,  till  paid,  together  with  the-  costs  of  this  motion.  No 
fxeoutkm  having  been  issued  on  this  judgmeat  for  more  than 
a  year  and  a  day  it  was  revived  by  scire  facia*  on  t^te  27th 
February,  1834." 

On  the  1st  day  of  June,  183%  in  the  county  court  of  Giles 
county,  complainant  recovered  judgment  against  the  defend- 
ant in  the  following  words: 

No.  5.  "This  day  came  the  plaintiff  by  Flurnoy  and  Riys 
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*  Jackson,.  ers,his  attorneys,  and  moved  the  court  for  judgment  against 
April,  1839^  ^  defendant  for  the  sum  of  twenty-five  dollars,  with  inter- 
i0***  est  from  the  3d  August,  1824,  which  plaintiff  on  that  day  paid 
Re^-  as  the  security  of  said  defendant  to  Daniel  Puryer,  then  a  con- 
stable of  Giles,  on  a  judgment  rendered  ty  Thomas  Marks, 
a  justice  of  the  peace  for  Giles  county,  against  said  defend- 
ant, and  plaintiff  as  his  security;  also  for  the  sum  of  thir- 
ty dQllars  and  fifty  cents,  with  interest  from  the  7th  day  of 
Mayf  1824,  which  he  on  that  day  paid  for  said  defendant  to 
Thomas  B.  Haynie,  then  a  constable  of  Giles  county,  on  a 
judgment  that  William  Ball  recovered  against  James  Read  on 
the  18th  November,  185J3,  and  which  was  stayed  by  said 
plaintiff;  and  it  appearing  to  the  satisfaction  of  the  court,  upon 
the  inspection  of  the  receipts  of  said  Daniel  Puryer  and 
Thomas  B.  Haynie,  then  constables  as  aforesaid,  that  said 
plaintiff  was  the  security  and  stay  of  said  defendant,  it  is 
therefore  considered  by  the  court  that  plaintiff  recover  of 
said  defendant  the  sum  of  twenty-five  dollars,  with  interest 
from  the  3d  day  of  August,  1824,  till  this  time,  which  is 
thirteen  dollars  and  twelve  and  a  half  cents,  and  also  the 
sum  of  thirty  dollars  and  fifty  cents,  with  interest  from  the 
Tth  day  of  May,  1824,  till  this  time,  which  is  seventeen  dol- 
lars and  thirty-eight  cents,  making  in  the  whole  the  sum  of 
eighty-six  dollars  and  one  half  cent,  together  with  the  cost 
of  this  motion." 

These  judgments  remained  unreversed  and  unsatisfied,  and 
after  the  issuance  of  various  writs  thereupon,  the  land  in 
controversy  was  levied  on,  and  sold  on  the  17th  of  February, 
1834,  by  Joel  L.  Jones,  the  sheriff  of  Fayette  county,  to  Ed- 
ward Jones,  for  the  sum  of  forty-three  dollars,  by  virtue  of 
writs  of  venditioni  exponas  issued  upon  judgments  Nos.  1,2, 
'3  and  5.  It  was  also  exposed  to  sale  on  a  writ  of  venditioni 
exponas  on  the  1 8th  December,  1834,  on  judgment  No.  4,  and 
sold  t«H Jones  for  the  sum  of  ten  dollars  and  ninety-seven 
cents. 

On  the  3d  of  October,  1835,  Jones  filed  his  Mil  setting 
forth  his  judgments  against  James  Read,  and  charging  that 
the  pretended  title  of  Alexander  was  made  in  fratid  of  cretk 
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itors,  and  praying  that  it  might  be  declared  void,  and  that  the    Jackso*,  % 
land  be  sold  for  the  satisfaction  of  the  judgments.  _   pr  ' — 

James  and  Alexander  Read  filed  their  answer,  in  whtoh  °"e" 
they  alleged  ignorance  of  the  joint  claims  and  judgments 
of  Jones,  and  prayed  for  proof  thereof,  and  denied  all  fraud 
in  the  conveyance  of  the  property  to  Alexander  Read. 
To  this  answer  a  replication  was  filed  by  complainant. 
-  The  cause  came  on  for  final  hearing  at  the  November 
term,  1838,  before  chancellor  Brown,  who  declare^  the 
deed  of  the  5th  of  March,  1831,  from  James  Read  to  his 
son  Alexander,  made  in  fraud  of  creditors  and  void,  and  that 
complainant's  judgments  Nos.  1,  3  and  4,  be  satisfied  by  the 
sale  of  so  much  of  said  land  conveyed  to  James  Read  as 
-was  necessary  for  that  purpose,  and  that  the  clerk  and  mas- 
ter take  an  account  of  the  amount  due  Jones  from  Read  on 
said  judgments  with  interest  and  costs.  The  clerk  reported 
the  aggregate  amount  due  to  be  one  thousand  five  hundred 
and  ninety-four  dollars  seventy-four  and  a  half  cents,  and 
costs  fourteen  dollars.  The  chancellor  confirmed  this  report 
and  decreed  accordingly.    The  defendants  appealed. 

C.  Jones, I  for  complainant.  1.  The  judgments  are  valid. 
8  Yerg.  Rep.  420,  432:  10  Yerg.  310,  M'Nairy  vs.  East- 
land. 

2.  Was  the  conveyance  fraudulent?  The  deed  itself  from 
J.  to  A.  Read,  from  the  suspicious  terms  of  the  considerations 
expressed  upon  its  face  and  unsupported  by  proof,  is  prima 
facie  evidence  of  fraud.  It  is  not  shown  that  any  adequate 
consi4pration  was  paid,  and  in  the  absence  of  other  proof 
fraud  will  attach.  See  6  Rand.  618,  where  a  conveyance 
from  a  father,  who  was  in  debt,  to  his  son  without  any  valu- 
able consideration,  is  declared  to  be  grossly  fraudulent,  and  de- 
creed to  be  set  aside  at  the  suit  of  creditors  who  obtained  their 
decrees  long  after  the  execution  of  the  deed.  A  transfer 
of  property  to  a  child  by  a  man  in  failing  circumstances, 
though  there  be  no  execution  nor  judgment  against  him,  will 
be  held  fraudulent  unless  the  child  can  prove  the  actual  pave- 
ment 6f  a  feirjuid  fall  consideration.  1  Hay.  306.  Where 
a  father,  being  indebted,  conveyed  all  his  estate  to  his  son, 
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JjkCKso?i,  resident  with  him,'  and  changing  places  with  him  become  the 
April'  '-.boarder  and  the  son  the  landlord,  the  conveyance  was  held 
fraudulent  and  void  as  to  creditors.  4  Mon.  584  A  con- 
veyance of  property  to  a  child  without  valuable  consideration 
by  one  indebted  at  the  time  is  void  against  creditors.  1  At- 
kins, 15:  1  Vez.  1.  Such  conveyance  is  at  least  prima  facie 
evidence  of  fraud,  and  onus  lies  on  defendant.  3  John.  Ch. 
Rep.  450:  2  John.  Ch.  Rep.  35,  45,  46.  Conveyances  of 
property  with  fraudulent  intent  pass  no  estate,  and  are  void 
against  persons  intended  to  be  defrauded.  Rob.  Fraud.  Con. 
591-6.  The  relation  between  the  grantor  and  the  grantee 
constitutes  a  strong  circumstance  of  suspicion.  Rob.  Fraud. 
Con.  198-9:  4  John.  Rep.  581-2:  4  John.  Rep. 593.  Chan- 
cery lends  its  aid  to  judgment  creditors.  2  John.  Ch*  Rep. 
883.  Chancery  has  power  to  assist  judgment  and  execu- 
tion creditors.    20  John.  Ch.  Rep.  554. 

3.  The  records  filed  all  show  that  the  executions,  based  up- 
on judgments,  were  levied  within  seven  years,  and  according 
to  the  principle  settled  in  Reeves  vs.  Doughierty,  7  Yer.  this 
complainant  can  recover, 

D.  Fentress  and  A.  Miller,  for  defendants,  contended:  1. 
That  the  judgments  of  the  complainant  were  void.  7  Yer- 
ger,  365. 

2.  That  the  defendant,  Alexander  Read,  was  protected  by 
the  statute  of  limitations.  Cocke  and  Jack  vs.  M*GHnnist  M. 
and  Yer.  361:  Porter's  lessee  vs.  Cocke,  Peck,  41:  Hayter  and 
Reeves  vs.  Dougherty,  7  Yer,  222:  10  Yer.  521-59. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  first  question  to  be  considered  is,  whether  the  judg- 
ments upon  which  this  bill  is  founded  aite  good  and  valid  or 
are  void?  All  these  judgments  (five  in  number)  were  ob- 
tained on  motion  for  monies  paid  by  the  complainant  as  safe- 
ty for  James  Read.  In  a  case  of  this  sort  the  judgment  mast 
recite  upon  its  face  and  assume  the  existence  of  all  the  facts 
which  are  necessary  to  give  the  court  jurisdiction.  3  Yeiger, 
361:  8  Yerger,434.  When  this  is  done  the  judgment  is  vajL 
id  and  cannot  be  affected  when  attacked  in  this  collateral 
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way  by  the  feet  tint  the  conclusions  of  the  court  were  not  ^7*°*' 
warranted  by  the  proof.  Judging  by  these  princijjjps  the  —  '. 
judgment,  No.  1,  for  four  hundred  and  eighty  dollars  and  fifty 
osnts,  rendered  on  the  80th  of  November,  1832,  is  good  and 
valid.  The  judgment,  No.  2,  for  twenty-five  dollars,  is  void, 
because  it  is  not  stated  that  any  judgment  had  been  rendered 
against  Jones  as  the  security  of  Jamfts  Read.  The  judg- 
ment, No.  3,  for  seven  hundred  and  sixteen  dollars  and  sev- 
enty-two cents,  rendered  in  the  Giles  county  court  31st  of 
May,  1833,  does  not  assume  the  existence  of  the  facts  neces- 
sary to  give  the  court  jurisdiction.  It  states  that  Jones 
moved  for  a  judgment  for  four  hundred  and  seventy-six  dol- 
lars and  fiftykme  cents,  with  interest  from  the  24th  of  July, 
1824,  which  on  that4ay  he  paid  as  security  for  the  defend- 
ant, but  it  does  not  state  that  the  fact  so  appeared  to  the 
court,  but  it  states  that  it  appeared  that  a  judgment  was  ren- 
dered against  the  plaintiff  and  several  others,  asbail'of  James 
Read,  for  the  sum  of  eight  hundred  and  forty-seven  dollars 
and  fifty  cents;  to  have  authorized  a- judgment  in  favor  of 
the  plaintiff  alone  against  Read  it  was  indispensable  that  the 
sum  he  had  paid  as  part  satisfaction  of  the  said  judgment 
against  Read's  bail  should  have  been  proved,  and  the  judg- 
ment should  show  on  its  face  that  the  feet  did  so  appear. 
It  is  true  the  rendition  of  the  judgment  against  the  bail 
would  have  authorized  a  judgment  in  their  favor  against 
head,  the  principal,  but  in  that  case  the  judgment  could 
only  have  been  taken  for  the  entire  amount  of  the  judgment 
against  them  and  in  the  name  of  all  the  bail  jointly.  But  this 
judgment  is  in  the  name  of  Jones  only,  and  for  monies  he 
suggests  in  his  motion  (but  which  the  court  does  not  say  so 
appeared)  was  paid  by  him.  We  think,  therefore,  this  judg- 
ment is  void.  The  judgment,  No.  4,  rendered  the  28th  of 
February,  1828,  for  nineteen  dollars  and  ninety-six  cents  is 
regular,  but  the  judgment,  No.  5,  rendered  1st  June,  1833, 
for  eighty-six  dollars,  is  liable  to  the  same  objections  which 
are  taken  to  No.  3.  It  is  not  assumed  as  a  feet  appearing  to 
the  court  that  the  plaintiff  had  paid  this  money  as  security 
for  defendant. 
Second*  It  is  insisted  that  the  judgments  show  upon  their 
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Jackson,    face  that  the  monies  for  which  they  were  rendered  were 

Aoril    1839  '* 

paid  by  the  plaintiff  for  the  defendant  more  than  three  years 
before  the  motions  were  made,  and  that  the  statute  of  limi- 
tations was  a  good  defence,  and  that  it  may  now  be  set  up 
against  this  bill,  which  se^Jcs  a  satisfaction  of  those  judg- 
ments. Without  expressing  any  opinion  as  to  the  applica- 
tion of  the  statute  o£  limitations  to  a  suit  by  motion,  it  is 
sufficient  to  observe  that  we  cannot  in  this  collateral  way 
enquire  into  the  regularity  of  judgments,  and  whether  they 
might  not  have  been  defeated  by  the  introduction  of  other 
evidence  than  that  which  was  before  the  court,  or  by  insist- 
ing on  other  defences,  or  whether  the  facts  the  court  assumed 
as  existing  were  sufficiently  proved  by  the  testimony  before 
it.  Our  only  enquiry  is,  are  they  valid  or  are  they  void? 
Although  they  may  be  irregular  and  liable  to  be  reversed  on 
a  writ  of  error  to  a  superior  court,  or  upon  the  introduction 
of  new  proof,  or  different  defences  on  a  writ  of  error  coram 
nobis  in  the  same  court  in  which  they  were  rendered,  still 
they  may  be  executed  either  by  process  issuing  upon  them 
or  by  a  bill  in  equity  auxiliary  thereto. 

The  third  question  is,  whether  the  conveyance  made  by 
James  Read  to  Hunt  for  the  benefit  of  his  son,  and  the  one 
made  by  himself  to  his  son,  are  fraudulent  We  think  there 
is  no  question  but  that  these  deeds  were  made  in  fraud  of 
creditors.  That  the  deed  to  Hunt  was  so  mode  is  manifest 
from  the  fact,  that  if  it  were  fair  and  Alexander  Read  had 
actually  paid  for  the  land,  there  is  no  reason  wily  the  deed 
should  not  have  been  made  directly  to  him.  But  it  was  con- 
veyed by  James  Read  to  Hunt,  and  a  bond  was  taken  from 
Hunt  to  convey  to  Alexander  Read,  which  he  did  in  compli- 
ance therewith  in  1831.  It  does  not  appear  that  any  con- 
sideration was  paid  by  Alexander  to  James  Ready  and  this 
circuity  of  conveyance  was  adopted  doubtless  in  the  expec- 
tation that  the  title  bond  would  pass  from  Hunt  to  Alexander 
purified  of  the  fraud;  for  Hunt  proves  that  when  the  convey- 
ance was  made  to  him  James  Read  told  him  that  his  object 
was  to  avoid  the  payment  of  some  old  debts.  This  express 
declaration  does  but  accord  with  all  the  other  parts  of  the 
transaction,  every  circumstance  of  which  is  a%adge  of  fraud. 
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The  subsequent  deed  front  James  to  Alexander  Read  does  Jackson, 
not  help  the  transaction;  it  was  but  a  continuatioa  of  the  Aprllt  im 
original  design,  and  when  taken  in  connexion  with  the  pre- 
vious acts  of  the  parties,  contains  fuller  evidence  of  fraud* 
The  display  of  the  various  considerations  which  are  stated  in 
this  deed  was  a  shallow  contrivance  to  keep  off  creditors, 
and  shows  a  consciousness  that  the  transition  was  surround- 
ed by  suspicion  and  needed  something  of  this  sort  to  show 
its  fairness*  Nor  could  the  original  contract,  tainted  as  it 
originally  was  with  fraud,  be  purified  by  the  payment  of  ah 
honest  consideration  accompanied  by  a  new  conveyance. 
But  we  are  warranted  in  the  conclusion  that  these  considera- 
tions, which  are  set  out  in  this  deed,  were  not  fedlly  and  in 
&ood  faith  paid.  If  they  were,  the  defendants,  Circum- 
stanced as  the  case  is,  should  have  proved  the  payments  as 
alleged.  This  has  not  been  done,  and  we  are  authorized  to 
conclude  could  not  have  been  done.  We  have  no  doubt, 
therefore,  of  the  fraudulent  intent  of  these  defendants  in 
this  transaction,  and  consequently  the  deeds  under  which 
Alexander  Read  claims  title  to  this  land  are  void  as  to  the 
creditors  of  James  Read. 

The  fourth  question  for  consideration  is,  whether  Alexan* 
der  Read  is  protected  by  the  second  section  of  the  statute 
of  limitations  of  1819,  ch.  23.  And  the  solution  of  this 
question  depends  upon  the  construction  to  be  given  to  that 
act  as  to  the  time  when  the  statute  commences  rQnning, 
whether  from  the  date  of  the  fraudulent  deed  from  James 
Read  to  Hunt  or  from  the  date  bf  the  complainant's  judg- 
ments against  Read.  The  act  provides,  "that  no  person  or 
persons,  or  their  Keirs,  shall  have,  sue  or  maintain  any  action 
or  suit  either  in  law  or  equity  for  any  lands,  tenements  and 
hereditaments  but  within  seven  years  next  after  his,  her  or 
their  right  to  commence,  have  or  maintain  such  suit  shall  a  _  ^ 

have  come,  fallen  or  accrued."    The  only  enquiry  then  is;\jp£^*^fc 
when  did  the  complainant's  right  to  commence  this  suit  JtV*^  y|m 

crue?    Certainly  not  until  after  the  relation  of  debtor  anlt  J^Jf  '^CfB'^H 
creditor  had  been  produced  between  him  and  James  ReJ1*^  ^ 

by  the  rendition  of  the  judgments;  until  then  he  was  not%    l»l!fc^*' J 
creditor  in  the  sense  that  would  authorize  him  to  questions 
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Jackson,  this  conveyance.  The  rendition  ef  the  judgments  created  a 
Apmt  1839.  ^  up^n  the  defendants'  lands,  and  authorized  the  complain- 
^v*  ant  to  come  into  equity  to  set  aside  this  fraudulent  deed  and 
Read.  subject  the  land  to  sale;  until  then  he  could  have  maintained 
no  bill  for  such  a  purpose,  an4  therefore,  by  the  express  %ords 
of  the  act,  his  right  to  commence  this  suit  did  not  accrue  be- 
fore that  time.  The  argument  of  the  counsel  for  the  com- 
plainant, that  from  the  date  of  the  fraudulent  deed  to  Hunt 
the  statute  commenced  running,  gives  to  this  second  section 
an  operation  so  different  from  the  plain  sense  of  its  language 
that  it  cannot  be  countenanced  for  a  moment  If  that  were 
so,  the  declaration  of  the  act  that  a  party  shall  sue  within 
seven  years  after  his  right  of  action  accrues,  would  be  unin- 
telligible and  without  meaning.  The  case  of  Reeves  and 
Hayter  vs.  Dougherty  and  Euring,  7  Yerg.  Rep.  222,  which 
is  relied  on  to  support  this  position,  does  not  sustain  the  ar- 
gument. That  was  a  case  where  the  negroes,  to  subject 
which  the  bill  was  brought,  were  in  the  possession  of  Mrs. 
Ewing  more  than  three  years  after  the  judgment  and  execu- 
tion at  law,  and  consequently  more  than  three  years  after  the 
right  to  file  the  bill  accrued.  The  only  question,  therefore, 
was  whether  the  statute  would  run  in  favor  of  a  possession, 
and  operate  to  protect  a  title  acquired  by  fraud.  The  court 
decided  in  accordance  with  all  the  modern  authorities  that  it 
would.  It  is  true  one  member  of  the  court,  in  delivering  his 
opinion,  indicates  that  the  statute  would  run  in  favor  of 
the  possession  of  a  slave  from  the  time  possession  should  be 
taken,  although  no  right  of  action  existed  in  favor  of  any  one 
until  long  after.  But  this  was  a  loose  dictum  of  one  judge 
only  upon  a  question  not  existing  in  the  case,  and  clearly 
against  the  plain  language  of  the  act  of  1715,  ch.  27,  sec.  5. 
It  has  always  been  holden  under  that  act  that  possession  of 
negroes  belonging  to  an  intestate's  estate  before  administra- 
tion be  taken  does  not  operate  to  confer  a  title  on  the  pos- 
sessor. And  why?  Because  there  was  no  person  who  had 
aright  to  sue.  Why  then  should  possession  operate  in  favor 
of  the  possessor  and  bar  the  right  of  creditors  before  they 
have  a  right  to  sue?  There  can  be  no  reason  for  the  opera- 
tion of  the  act  in  the  one  case  which  does  not  exist  in  the 
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other.     We  conclude,  therefore,  that  the  statute  of  limita-    Jackson, 
tions  is  no  bar  to  the  complainant's  right  to  a  decree  in  this  -  pr 
case. 

The  fifth  and  only  remaining  question  is  as  to  the  extent  of 
the  relief.  There  can  be  no  decree  for  the  complainant  ex- 
cept for  the  judgment  No.  1  rendered  30th  of  November, 
1832,  for  four  hundred  and  eighty  dollars  and  fifty  cents. 
This  judgment  is  regular  and  valid,  and  gave  the  complain* 
ant  A  right  to  file  this  bill.  Seven  years  did  not  elapse  from 
the  date  of  its  rendition  to  the  3d  of  October,  1835,  the  time 
this  suit  was  commenced.  The  judgments  Nos.  2,  3  and  5 
are  void  for  want  of  the  assumption  by  the  court  of  all  those 
facts  upon  which  its  jurisdiction  depended.  The  judgment 
No.  4  was  rendered  28th  February,  1828,  and  as  more  than 
seven  years  elapsed  before  the  bill  was  filed,  the  right  to  the 
relief  it  seeks  for  the  amount  of  that  judgment  is  barred. 
The  decree  will  therefore  be  reformed  and  rendered  to  the 
extent  indicated. 
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RucUr.  The  pWnthT,  m  •*  mnle  nPon  me  Plca  of  ^^  ^""Bartered*  *»ay  Prove  as- 

sets not  included  in  the  inventory,  or  where  there  is  no  inventory  returned  he 
spay  show  assets  in  the  hands  of  the  administrator. 

Where  a  gift  of  slaves  is  made,  either  by  deed  or  by  parol,  with  a  view  to 
defraud  creditors,  and  the  donee  holds  them  as  his  own  for  three  years,  the  ab- 
solute title  to  such  slaves  is  vested  in  the  done*?  as  against  the  donor  and  his 
creditors,  but  the  statute  begins  to  run  as  against  the  creditors  of  the  donor 
from  the  time  judgment  is  rendered  in  the.  State  in  favor  of  such  creditor. 

To  constitute  the  son  the  donee  of  the  father,  and  to  enable  such  donee  to 
hold  slavos  in  fraud  of  the  creditor  of  the  father,  there  must  be  proof  of  a  gift 
either  written  or  verbal,  accompanied  by  a  delivery  and  followed  by  an  exclu« 
give  and  advene  possession  for  three  years^ 

Where,  the  jury  ascertained  the  plaintiff's  debt  to  be  seven  hunifred  and  four 
dollars  and  ninety-six  cents,  and  assessed  his  damages  at  three  hundred  and 
forty-three  dollars  and  thirty-two  cents,  and  upon  the  plea  of  fully  administer- 
ed, found  that  the  assets  in  the  hands  of  defendant  largely  exceeded  the  debt 
in  plaintiff's  declaration:  Held,  that  this  finding  was  too  vague,  and  that  the 
jury  should  have  ascertained  by  their  finding  that  the  assets  were  co-extensive 
with  the  amount  of  the  verdict. 

Thomas  N.  Eubank  instituted  an  action  of  debt  in  the 
aame  of  Margaret  Rucker,  for  his  use  and  benefit,  in  the 
circuit  court  of  Haywood  CQunty,  on  the  6th  day  of  June, 
1837,  against  Ambrose  R  Marr,  administrator  of  Alexander 
Marr,  deceased.  At  the  June  term,  1837,  the  plaintiff  filed 
his  declaration,  in  which  he.  averred  "that  pn  the  25th  day 
of  January,  1832,  at  a  circuit  court  of  law  and  chancery 
held  and  continued  for  the  town  of  Lynchburg,  in  the 
State  of  Virginia,  at  the  court-house  in  said  town,  to  wit,  at 
the  county  of  Haywood  aforesaid,  sitting  as  a  court  of  chan- 
cery, the  said  plaintiff,  by  thp.  judgment  and  decree  of  said 
court,  recovered  against  one  Benjamin  Rucker  and  Armstead 
Rucker,  who  are  not  sued;  in  this  action  or  otherwise,  and  the 
said  Alexander  Marr,  the  sum  of  seven  hundred  and  four 
dollars  and  ninety-six  cdnts^and  also  six  per  cent.  p$r  annum 
interest  on  six  hundred  and  ten  dollars  and  thirty-seven  cents, 
a  part  thereof,  from  the  29th  day  of  December,  1829,  till 
paid,  of  which  said  defendant  was  convict,  as  by  the  record 
and  proceedings  remaining  in  said  court  (a  copy  of  which, 
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duly  authenticated,  is  hereby  shown  to  the  court,)  will  more     Jackson, 

fully  appear,  which  said  judgment  remains  in  full  force,  not pfl' 

reversed,  vacated  or  satisfied;  and  the  said  plaintiff  has  not        **" 
obtained  any  satisfaction  or  execution  upon  said  judgment      ****•*• 
of  either  the  said  Benjamin  Rucker,  Armstead  Rucker,  not 
sued  as  aforesaid,  or  of  said  Alexander  Marr,  in  his  lifetime, 
or  of  the  defendant,  administrator  of  said  Alexander,"  &c. 

The  defendant  pleaded  first,  nultiel  record;  secondly,  fully 
administered. 

Issues  were  joined  on  these  pleas.  The  court,  upon  the 
production  of  the  copy  of  the  record,  decided  that  such  copy 
sustained  the  allegations  of  the  declaration  in  regard  thereto. 
The  issue  of  fact  was  submitted  to  a  jury  at  the  June  term, 
1838,  judge  Read  presiding.  ft  appeared  in  proof  that  M. 
Rucker  had  recovered' a  judgment  against  Alexander  Marr, 
deceased,  as  set  forth  in  his  declaration,  and  that  shortly  after 
the  recovery  of  said  judgment,  to  wit,  in  the  year  1831,  Al- 
exander Marr,  then  a  resident  of  the  county  of ,  in 

the  State  of  Virginia,  owned  and  possessed  some  twenty- 
odd  slaves,  worth  about  the  sum  of  nine  thousand  dollars, 
and  other  personal  property,  such  as  stock  and  household 
furniture,  &c.  and  that  the-present  defendant,  who  lived  with 
his  father,  owned  no  property  except  two  negroes,  which  his 
father  had  previously  given  him  for  the  purpose  of  exempt- 
ing him  from  working  on  the  roads;  that  he  had  been  enga- 
ged in  no  business  or  speculation  since  that  period  by  which 
he  had  made  any  thing,  and  had  received  nothing  by  gift 
from  any  source,  unless  the  slaves  in  controversy  were 
given;  that  Ambrose  Marr  was  the  only  son  of  the  de- 
ceased; that  the  father  and  son  resided  together  in  the 
State  of  Virginia  till  the  year  1830,  when  the  son  emi- 
grated to  the  State  of  Tennessee  and  settled  in  Haywood 
county,  bringing  with  him  sixteen  slaves,  which  had  been 
previously  claimed  and  possessed  by  his  father;  that  in  the 
following  year  he  returned  and  brought  out  his  father  and 
six  other  slaves;  that  they  had  lived  together  in  Haywood 
county,  and  that  in  Haywood  defendant  had  claimed  the  ne- 
groes and  controlled  them;  and  the  father  had  not  claimed 
them  or  exercised  acts  of  ownership  further  than  ordering 
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them  to  catch  his  horse  and  the  like.  This  state  of  things 
-  continued  till  the  death  of  Alexander  Marr.  At  what  time 
that  event  took  place  does  not  appear.  Ambrose  Marr  ad- 
ministered upon  his  estate,  but  at  what  time  does  not  appear; 
nor  does  it  appear  from  the  proof  that  he  returned  any  in* 
ventory  whatever  of  estate  belonging  to  the  deceased.  Judge 
Read  charged  the  jury  that  if  they  believed  the  property  in 
question  was  the  property  of  Alexander  Marr,  the  father,  at 
or  about  the  time  the  decree  was  made  in  Virginia,  and  Am* 
brose  had  acquired  the  possession  thereof  without  paying  a 
valuable  consideration  therefor,  whereby  he  had  held  posses- 
sion of  the  property,  claiming  it  as  his  own  for  more  than 
three  years,  with  a  view  to  defeat  the  decree,  the  property 
would  not  become  vested  in  him  so  as  to  defeat  the  action  of 
the  plaintiff,  and  that  the  plaintiff  would  be  entitled  to  a  ver- 
dict, if  they  found  such  property  in  the  hands  of  defendant 
as  aforesaid. 

The  jury  rendered  a  verdict,  in  which  they  find  the  plain- 
tiff's debt  to  be  seven  hundred  and  four  dollars  and  ninety- 
six  cents,  and  his  damages  three  hundred  and  forty-three 
dollars  and  twenty-two  cents;  and  also  that  said  defendant, 
as  such  administrator,  has  received  an  amount  of  assets  much 
larger  than  the  amount  of  the  plaintiff's  debt  in  the  declara- 
tion mentioned,  and  that  said  defendant  hath  not  paid  or  ad- 
ministered any  of  said  assets  so  come  to  his  hands. 

The  defendant  moved  the  court  to  set  aside  this  verdict, 
which  was  overruled,  and  judgment  rendered  in  favor  of  the 
plaintiff  for  the  debt,  seven  hundred  and  four  dollars  and 
ninety-six  cents,  and  three  hundred  and  forty- three  dollara 
and  twenty-two  cents  damages.  The  defendant  appealed  in 
error  to  this  court. 


Strotfor,  for  plaintiff  in  error.  1.  The  statements  of  wit- 
nesses were  admitted  by  the  court  to  show  assets  in  the  hands 
of  plaintiff.  This  is  error,  as  the  administrator  gives  a  bond 
for  the  faithful  performance  of  his  duties,  one  of  which  is 
that  he  shall  render  a  full  and  complete  inventory  of  all  the 
personal  property  of  hisjntestate  which  shall  come  into  his 
bands.    If  he  fails  to  do  this  he  is  liable  on  his  bond,  and 
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then  evidence  aliunde  may  be  introduced;  and  so  it  would    Jackson, 
beon  a  auggestion  of  *  devastavit;  but  in  an  issue  of  a  plea- 
of  plene  administravit  it  is  incompetent.    2  Wen.  Rep.  479: 
12  John.  Rep.  119. 

2.  The  plaintiff  in  error  proved  that  he  had  had  the  adverse 
possession  of  the  slaves  (attempted  to  be  shown  to  be  assets) 
from  the.  year  1830  to  the  bringing  of  this  action,  and  that  he 
exercised  entire  control  over  them  during  that  time.  Yet  1he 
court  charged  jury  that  if  they  should  believe  that  the  proper- 
ty in  question  was  the  property  of  A.  Marr,the  intestate,  at  or 
about  the  time  the  decree  was  made  in  Virginia,  and  Am* 
brose  R.  Marr,  the  defendant,  had  acquired  possession  there- 
of without  valuable  consideration  in  law,  whereby  he  had 
held  the  possession  of  them  as  his  own  property,  with  a  view 
to  defeat  the  decree,  for  more  than  three  years,  the  property 
would  not  become  vested  in  him  whereby  to  defeat  the  ac- 
tion of  the  plaintiff.  This  was  error,  because  the  plaintiff 
having  proven  that  he  had  had  the  adverse  possession  for 
more  than  three  years  before  suit  was  brought  against  him, 
the  court  ought  to  have  left  the  jury  to  ascertain  whether 
there  was  an  adverse  possession,  and  if  they  so  found,  that 
then,  by  the  statute  of  limitations,  the  law  vested  the  abso- 
lute property  in  the  plaintiff;  for  in  this  case  the  court  had  no 
right  to  enquire  into  the  consideration  given,  or  the  inten- 
tion with  which  the  property  was  acquired.  Mar.  and  Yen 
Cocke  and  Jack  vs.  APGinnis:  7  Yer.  283,  Reeves  vs..  Dough- 
erty: 20  John.  Rep.  33.  Before  the  first  ol*  January,  1833, 
a  bill  of  sale  proved  and  registered  was  not  necessary  to  pass 
the  title  of  a  slave  between  the  parties  themselves.  8  Yer. 
392:  5  Yer.  282. 

3.  There  Is  error  in  the  verdict,  because  the  jury  do  not  find 
the  specific  amount  of  assets;  they  do  not  find  that  the  plain- 
tiff had  assets  to  an  amount  greater  or  equal  to  their  verdict, 
but  on  the  contrary  they  find  that  plaintiff  had  assets  to  a 
much  larger  amount  than  the  amount  of  said  debt  in  his  de- 
claration mentioned;  they  do  not  say  bow  much  more  than 
the  debt,  which  was  seven  hundred  and  four  dollars  and 
ninety-six  cents:  the  verdict  is  for  that  amount  of  debt,  and 
three  hundred  and  forty-three  dollars  and  twenty-two  cents 
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Jackson,    damages,  making  the  whole  amount  of  the  verdict  one  thou- 
Apriiti839.    ^  and  forty^ig|jt  dollars  and  ninety-eight  cents.    This* 
for  any  thing  that  appears  to  the  contrary,  may  exceed  the 
amount  of  any  supposed  assets,  and  is  error.    5  Crancb,  19: 
9Yer.414. 

Loving,  for  defendant  in  error.  1.  No  authority  can  be 
found  which  limits  the  plaintiff  in  his  proof  on  an  issue  on 
the  plea  of  "fully  administered"  to  the  production  of  the  in- 
ventory or  a  copy.  To  do  this  would  be  to  give  an  execu- 
tor or  administrator  the  power,  by  the  non-return  of  an  in- 
ventory, to  cut  off  all  proof  whatever.  In  this  case  the  ad- 
ministrator has  returned  no  inventory,  and  fraudulently  claims 
the  whole  estate  of  his  intestate,  worth  not  less  than  ten  thou- 
sand dollars.  Can  it  be  possible  that  the  plaintiff,  in  a  case 
like  this,  can  introduce  no  proof  to  show  the  jury  that 
assets  had  come  to  the  hands  of  the  administrator,  for  the  rea- 
son that  he  had  made  and  returned  no  inventory,  and  that 
the  plaintiff  in  consequence  thereof  would  be  bound  to  sue 
on  the  bond?  The  non-return  of  an  inventory  is  of  itself 
evidence  of  a  devastavit.  If,  then,  evidence  is  inadmissible 
of  assets  unadministered,  the  fraudulent  administrator  is  per- 
mitted to  take  advantage  of  his  own  wrong  and  is  protected 
in  a  fraudulent  violation  of  his  duty.  The  settled  practice 
of  our  courts  justifies  the  admission  of  evidence  so  conform- 
able to  reason  and  so  entirely  necessary  to  the  attainment  of 
justice.  # 

%  There  is  no  proof  of  a  gift  either  written  or  verbal  from 
the  intestate  to  .the  defendant;  no  consideration  nor  convey- 
ance, (act  of  1831,  ch.  90,  sec.  1,)  and  no  delivery  and  pos- 
session exclusive  and  adverse  for  three  years.  The  charge, 
therefore,  of  the  circuit  judge,  that  the  statute  of  limitations 
would  not  protect  a  fraudulent  donee  against  the  bona  fide 
claims  of  creditors,  is  wholly  inapplicable  to  the  facts  of  this 
case,  and  though  erroneous  it  is  not  just  cause  of  reversal. 

Reese,  J.  delivered  the  opinion  of  the  court. 

Three  objections  have  been  taken  in  argument  by  the  coun- 
sel for  the  plaintiff  in  error  to  the  proceedings  and  judgment 
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of  the  court  below.    First,  that  the  defendant  below  having  Jackson, 

"  Aoril   1839 

returned  no  inventory,  it  was  not  competent  for  the  court  to 


hear  proof  to  fix  the  defendant  below  with  assets,  but  the  ▼" 

remedy  of  the  plaintiff  in  such  case  is  by  action  on  the  ad-  Rttcler- 
ministration  bond.  To  sustain  this  position  we  have  been 
referred  to  cases  in  the  State  of  New  York.  These  cases 
have  been  founded  upon  a  statute  of  that  State.  By  the 
principles  of  the  common  law,  and  the  immemorial  practice 
of  the  courts  in  England  and  ir\  Tennessee,  upon  the  issue  of 
fully  administered  the  plaintiff  may  show  and  prove  assets 
not  included  in  the  inventory.  Second,  that  the  court  erred 
in  charging  the  jury  that  if  the  supposed  gift  from  the  father 
to  the  son  were  made  to  defeat  or  embarrass  the  creditors  of 
the  former  in  the  collection  of  their  just  debts,  the  adverse 
possession  of  the  son  as  against  the  father  would  not  give 
him  title  as  against  the  creditors  of  the  father,  or  prevent 
the  negroes  in  question  from  being  regarded  in  a  suit  by  such 
creditors  as  assets.  This  we  consider  as  the  meaning  and 
legal  effect  of  the  charge.  As  an  abstract  and  general  prop- 
osition, the  charge  upon  the  point  was  erroneous;  but  in  the 
aspect  of  the  proof  and  the  attitude  of  the  parties  before  the 
Court,  we  do  not  deem  it  such  error  as  Would  make  it  the  do- 
iy  of  this  court  to  reverse  the  judgment;  first,  because  there 
was  no  proof  of  a  gift,  written  or  verbal,  from  the  father  to 
the  son,  accompanied  by  delivery  and  followed  by  an  ex- 
clusive adverse  possession  for  three  years,  and  because,  espe- 
cially, in  the  second  place,  we  have  at  this  term  of  the  court 
decided,  in  the  case  of  Jones  vs.  Read,  that  the  statute  of  lim- 
itation, in  the  case  of  a  fraudulent  gift  or  conveyance,  runs 
in  favor  of  the  vendee  or  donee  against  the  vendor's  or  do- 
nor's creditors  from  the  time  only  when  they  obtain  judg- 
ment against  the  vendor  or  his  representatives.  In  this  case 
the  judgment  in  Virginia  is  not  such  judgment  as  is  referred 
to  in  the  above  case,  but  was  the  evidence  only  upon  which 
to  obtain  a  judgment  in  this  State.  The  statute,  therefore, 
in  such  case  would  not  give  to  the  fraudulent  vendee  or  do- 
nee a  good  title  as  against  the  creditor,  the  plaintiff  in  this 
action.  But,  thirdly,  it  is  contended  that  the  judgment  shalt 
be  reversed,  because  the  verdict  of  the  jury  upon  the  plea  of 
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fully  administered  finds  that  the  defendant  had  received  as- 
sets which  he  had  not  paid  out  to  an  amount  much  larger 
than  the  amount  of  the  plaintiff's  debt  in  the  declaration 
mentioned,  which  was  seven  hundred  and  four  dollars  and 
ninety-six  cents,  and  they  assess  the  damages  at  three  hun- 
dred and  forty-dollars  and  twenty-two  cents.  The  term 
«*much  larger  amount"  is  too  vague  to  cover  the  damages 
assessed;  the  jury  should  have  ascertained  by  their  finding 
the  assets  to  be  co-extensive  with  the  amount  of  the  entire 
verdict.  This  is  well  settled  by  authority.  See  9  Yerger, 
414,  and  the  cases  there  cited.  The  proof  making  it  more 
than  probable  that  the  assets  greatly  exceeded  the  amount  of 
the  verdict,  we  feel  much  reluctance  in  setting  aside  the  judg- 
ment, but  we  are  constrained  to  do  so. 


Gardnbb  and  Mosely  vs.  Brown. 

When  the  sheriff  reported  land  as  liable  for  double  taxes  in  the  name  of 
Caleb  Crow's  heirs,  and  the  land  was  ordered  to  be  sold  for  the  payment  of 
such  taxes,  as  the  property  of  Caleb  Cross,  when  the  land  in  fact  belonged  to 
John  Anderson  at  the  time  of  Buch  report  and  judgment:  Held,  that  such 
judgment  was  void  and  communicated  no  title  to  a  purchaser  under  it. 

The  act  of  1813,  ch.  98,  requires  that  the  order  of  sale  should  set  forth  the 
number  of  the  entry  and  the  grant,  with  the  specialties  belonging  to  them,  if 
there  was  both  an  entry  and  grant;  and  if  no  grant  then  the  number  of 
the  entry  and  tho  specialties  belonging  to  it 

Jesse  Brown  instituted  an  action  of  ejectment  on  the  11th 
day  of  October,  1836,  in  the  circuit  court  of  Weakley  county 
against  Alfred  Gardner  and  Robert  Mosely  for  the  recovery 
of  the  possession  of  six  hundred  and  forty  acres  of  land  lying 
in  the  county  of  Weakley,  in  the  twelfth  surveyor's  district, 
on  the  waters  of  Obion  river,  in  range  one,  section  nine. 
The  defendants  entered  into  the  common  rule,  and  the  cause 
came  on  for  trial  at  the  June  term,  1839,  before  Judge  Harris 
and  a  jury.  The  plaintiff  read  a  grant  for  the  land  in  con- 
troversy from  the  State  of  Tennessee  to  Jesse  Brown,  bear- 
ing date  3d  January,  1827,  duly  registered,  and  reciting  that 
"in  consideration  of  military  services  performed  by    Caleb 
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Cross  for  the  State  of  North  Carolina,  warrant,  No.  5050, 
dated  6th  December,  1797,  for  six  hundred  and  forty  acres, 
and  entered  on  the  23d  day  of  March,  1823,  No.  of  entry, 
1328,  there  is  granted  by  the  State  of  Tennessee  unto  Jesse 
Brown,  assignee  of  the  trustees  of  the  University  of  North 
Carolina,  a  certain  tract  or  parcel  of  land  containing  si* 
hundred  and  forty  acres." 

It  was  admitted  that  defendants  were  in  possession  of  the 
land  covered  by  the  grant  and  that  it  lay  in  the  county  of 
Weakley.  The  defendants  then  read  to  the  jury  a  transcript 
of  certain  proceedings  of  the  county  court  of  Weakley  in 
the  following  words: 

"State  of  Tennessee,  Weakley  county.  At  a  court  of 
pleas  and  quarter  sessions  begun  and  held  for  said  county  on 
the  4th  day  of  January,  in  the  year  of  our  Lord  1828,  being 
the  second  Monday  in  said  month,  at  the  house  of  John  Ter- 
rill,  there  beipg  no  court-house  in  said  county,  before  the 
worshipful  J.  R»  Shultz,  Stephen  Smart,  J.  H.  Ward,  &c  &c. 
esquires,  justices  of  the  peace  for  said  county. 

"January  15, 1828.  Tuesday  morning,  nine  o'clock,'  court 
met  according  to  adjournment,  present,  the  worshipful  John 
Webb,  J.  R.  Shultz,  Joseph  Wilson,  &c.  &c.  &c  esquires, 
justices  of  the  peace  for  said  county.  The  court  then  pro- 
ceeded to  lay  a  tax  for  the  present  year,  a  majority,  of  the 
justices  present,  when  it  was  ordered  that  the  State  tax  be 
according  to  the  law  of  this  State.  The  court  then  proceed- 
ed to  lay  a  tax  to  meet  the  contingent  expenses  of  this  year, 
when  it  was  ordered  that  the  tax  should  be  as  follows,  to 
wit;  on  each  hundred  acres  of  land  eighteen  and  three-fourth 
cants,  for  the  support  of  the  jury  eighteen  and  three-fourth, 
cents,  for  public  building  twenty-five  cents. 

"State  of  Tennessee,  Weakley  county,  January  sessions, 
1829.  At -a  court  of  pleas  and  quarter  sessions,  begun  and 
•held  for  the  county  of  Weakley,  at  the  court-house  in  the  town 
of  Dresden,  on  the  second  Monday  in  January,  A-  D.  1839, 
it  being  the  12th  day  of  said  month,  present,  the  worshipful 
John  Webb,  J.  H.  Ward,  John  R.  Shultz,  Stephen  Smart, 
&c.  &c.  esquires,  justices  of  the  peace  for  said  county,  and 
Joseph  Ury,  deputy  clerk. 


Jackson, 

April,  1839. 

Gardner 

▼ 
Brown. 
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Jackson,        "Tuesday,  January  sessions,  1829.     Court  met  according 
prl'       '  -to  adjournment,  present,  the  worshipful  John  Webb,  Perry 


Gardner 

v 
Brown. 


Vincent  and  John  M.  Shultz,  esquires.  The  court  then  pro- 
ceeded to  lay  a  tax  for  the  purposes  of  county  revenue,  <fcc. 
when  it  was  ordered  and  decreed  by  the  court  that  the  fol- 
lowing rates  of  taxes  upon  the  following  property  hereinaf- 
ter mentioned  be  established  for  the  present  year,  to  wit: 
that  the  State  tax  upon  each  hundred  acres  of  land  be  eigh- 
teen and  three-fourth  cents,  as  heretofore  established  by  law; 
in  addition  to  which  there  shall  be  levied  upon  each  and  ev- 
ery hundred  acres  of  land  the  following  tax  for  the  fol- 
lowing purposes,  to  wit:  to  defray  the  expenses  of  the  county 
eighteen  and  three-fourth  cents,  to  defray  the  expenses  of 
jurors  eighteen  and  three-fourth  cents,  and  for  public  build- 
ing eighteen  and  three-fourth  cents. 

"State  of  Tennessee,  Weakley  county.  January  sessions, 
county  court,  1830.  At  a  court  of  pleas  and  quarter  ses- 
sions, begun  and  held  for  said  county  at  the  court-house  in 
the  town  of  Dresden,  on  the  second  Monday  in  January,  be- 
ing the  1 1  th  day  of  said  month,  in  the  year  of  our  Lord  1830, 
before  the  worshipful  John  Webb,  J.  R.  Shultz,  Stephen 
Smart,  Joseph  Wilson,  Daniel  Campbell,  Perry  Vincent, 
&c.  &c.  <fec.  esquires,  justices  of  the  peace  for  said  county, 
and  William  H.  Johnson,  clerk.  The  court  then  proceeded 
to  lay  a  tax  for  the  purposes  of  county  revenue,  &c.  when 
it  was  ordered  and  decreed  by  the  court  that  the  following 
rates  of  taxes  upon  the  following  property  hereinafter  spe- 
cified be  established  for  the  present  year,"  to  wit:  that  the 
State  tax  upon  each  hundred  acres  of  land  be  eighteen  and 
three-fourth  cents,  as  heretofore  established  by  law;  in  addi- 
tion to  which  there  shall  be  levied  on  each  hundred  acres  of 
land  the  following  taxes  for  the  following  purposes,  to  wit: 
to  defray  the  county  expenses  eighteen  and  fhree-fourth 
cents,  to  defray  the  expenses  of  jurors  eighteen  and  three* 
fourth-cents,  for  the  support  of  the  poor  twenty-five  cents, 
and  to  defray  the  expenses  of  building  the  court-house  twen? 
tv-five  cents. 

"State  of  Tennessee,  Weakley  county.    At  a  court  of 
t>l$as  and  quarter  sessions,  begun  and  held  in  add  for  said 
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county  of  Weakley,  at  the  court-house  in  the  town  of  Dres-    Jackson , 
den,  on  the  second  Monday  in  January,  it  being  the  10th      pr  ' 
day  of  said  month,  in  the  year  of  our  Lord  1831,  before  tfie 
worshipful  J.  R.  Shultz,  Stephen  Smart,  P^  Vincent,  &c.  &c. 
esquires,  justices  of  the  peace  for  said  county,  and  William 
H.  Johnson,  clerk. 

"Friday,  January  sessions,  1831.  This  day,  being  the 
day  appointed  on  Monday  for  the  transaction  of  county  bu- 
siness, the  court  proceeded.  Present,  T.  C.  White,  J.  H. 
Moore,  E.  D.  Dickson,  Perry  Vincent,  J.  R.  Shultz*  &c.  &c. 
<fcc.  esquires,  being  a  majority  oT  the  justices  of  said  coun- 
ty of  Weakley,  to  lay  the  taxes  for  the  year  1831,  to  wit:  for 
county  contingences  the  following  tax,  on  each  hundred 
acres  of  land  twelve  and  a  half  cents;  for  building  the  court- 
house eighteen  and  three-fourth  cents.  And  it  appearing  to 
the  satisfaction  of  the  court  that  it  is  necessary  to  lay  a  tax 
for  the  support  of  the  poor  for  the  year  1831  in  said  county, 
it  is  therefore  ordered  by  the  court  that  a  tax  of  six  cents  be 
laid  on  each  hundred  acres  of  land.  Ordered,  that  the  clerk 
tax  the  State  tax  on  all  taxable  property  in  said  county,  for 
1831,  as  prescribed  by  law. 

"Tuesday,  January  sessions,  1832.  This  day,  before  the 
worshipful  T.  C.  White,  Perry  Vincent,  J.  F.  Coult,  dec. 
&c.  &c.  esquires,  justices  of  the  court  of  pleas  and  quarter 
sessions,  came  Alfred  Gardner,  sheriff  and  collector  of  the 
public  taxes  for  said  county,  and  presented  here  into  court 
the  following  report,  to  wit 

"State  of  Tennessee,  Weakley  county,  January,  1833.  I, 
Alfred  Gardner,  sheriff  and  collector  of  the  public  taxes  for 
the  county  of  Weakley,  do  hereby  report  to  court  the  fol- 
lowing tracts  and  parts  of  tracts  of  land  and  town  lots  as 
having  been  omitted  to  be  given  in  for  the  taxes  for  the  yean 
1838,  *29,  '30  and  '31,  as  specified  in  this  report;  that  the 
same  lie  within  the  limits  of  this  county;  that  the  same  are 
liable  for  double  taxes  for  said  years;  that  the  double  taxes 
thereon  remain  due  and  unpaid  for  the  years  as  hereinafter 
specified,  and  the  respective  owners  or  claimants  thereof  have 
no  goods  or  chattels  within  my  county  on  which  I  can  dta- 
train  for  said  double  taxes,  to  wit,  (amongst  others:) 
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"Caleb  Cross's  heirs,  six  hundred  and  forty  acres,  entry  No. 
- 1328,  lying  in  the  twelfth  district,  first  range  and  ninth  sec- 
tion, reported  for  the  year  1838,  clerk's  fee  one  dollar  and 
forty  cents,  sheriff's  one  dollar,  printer's  one  dollar  and  fifty 
cents,  taxes  four  dollars  and  forty  cents;  for  1829,  clerk's  fee 
one  dollar  and  forty  cents,  sheriff's  one  dollar,  printer's  fee 
one  dollar  and  fifty  cents,  taxes  four  dollars  and  forty  cents; 
for  1830,  clerk's  fee  one  dollar  and  forty  cents,  sheriff's  one 
dollar,  printer's  one  dollar  and  fifty  cents,  taxes  four  dollars 
and  forty  cents;  for  1831,  clerk's  fee  one  dollar  and  forty 
cents,  sheriff's  one  dollar,  printer's  one  dollar  and  fifty  cents, 
taxes  four  dollars  and  forty  cents. 

"January  10th,  1832.  Alfred  Gajrdnejz, 

Sheriff  and  collector  for  Weakley  county." 

"Whereupon  it  is  considered  by  the  court  that  judgment 
be  and  is  hereby  entered  against  the  aforesaid  tracts  of  land 
and  parts  of  tracts  of  land  and  town  lots  in  the  name  of  the 
State  for  the  sums  annexed  tQ  each,  being  the  amount  of 
xfooble  taxes,  costs  and  charges  due  severally  thereon  for  the 
years  1828, 129,  '30  and  '31,  as  therein  specified;  and  it  is  or- 
dered by  the  court  that  said  several  tracts  of  land  and  parts 
of  tracts  of  land  and  town  lots,  or  as  much  thereof  as  shall 
be  sufficient  of  each  of  them  to  satisfy  the  double  taxes,  costs 
ftitd  charges  annexed  to  them  severally,  be  sold  as  the  law 
•directs;, 

.  "Order  of  sale:  State  of  Tennessee,  to  the  sheriff  of  Weak- 
ley county,  greeting:  You  are  hereby  commanded  to  exe- 
cute and  return  the  following  order  of  sale,  to  wit: 
:  "State  of  Tennessee,  Weakley  county. . .  Court  of  pleas  and 
Quarter  .sessions,  January  session,  1832.  Whereas,  Alfred 
Gardher*  sheriff  and  collector  of  the  public  taxes  for  the 
county  of  Weakley,  reported  to  court  the  following  tracts  and 
pertsctf  tracts  of  land  and  town  lots  as  having  been  omit- 
ted to  be  given  in  for  the  years  1828,  1829, 1830  and  1831, 
as  specified  in  this  report,  that  the  same  are  liable  to  double 
taxes  for  said  years,  and  that  the  same  be  within  the  limits 
of  Weakley  county,  and  that  the  do«*ble  taxes  thereon  re- 
main due  and  unpaid  for  the  years  hereinafter  specified,  and 
that  the  respective  owners  or  claimants  thereof  have  ao 
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goods  or  chattels  in  Jiis  county  on  which  he  can  distrain  for    Jacksou, 
said  double  taxes,  to  wit:  (amongst  others,)  Caleb  Cross's  heirs  - 
six  hundred  and  forty  acres,  No.  1328,  lying  in  the  twelfth  sur- 
veyor's district,  first  range  and  the  ninth  section,  reported 
for  the  year  1828:  clerk's  fees  one  dollar  and  forty  cents,  sher- 
iff's fee  one  dollar,  printer's  fee  one  dollar  and  fifty  cents* 
taxes  four  dollars  and  forty  cents;  1829,  clerk's  fees  one  dol- 
lar and  forty  cents,  sheriff's  fee  one  dollar,  printer's  fee  one 
dollar  and  fifty  cents,  taxes  four  dollars  and  forty  cents;  1830; 
clerk's  fees  one  dollar  and  forty  cents,  sheriff's  fee  one  dol* 
lar,  printer's  fee  one  dollar  and  fifty  cents,  taxes  four  dollars 
and  forty  cents;  1831,  clerk's  fees  one  dollar  and  forty  cents, 
sheriff's  fee  one  dollar,  printer's  fee  one  dollar  and  fifty  cents;  . 
taxes  four  dollars  and  forty  cents;  total  thirty-three  dollars 
and  twenty  cents,  &c.  &c.  Alfred  Gabdnes, 

Sheriff  and  collector  for  Weakley  county*'* 

"Whereupon  it  is  considered  by  the  court  that  judgment 
be  and  is  hereby  entered  against  the  aforesaid  tracts  and 
parts  of  tracts  of  land  and  town  lots  in  the  name  of  the 
State,  for  the  sums  annexed  to  each,  being  the  amount  of 
double  taxes,  costs  and  charges  due  severally  thereon  for  the 
years  1828, 1829,  1830  and  1831,  as  there  specified,  and  t| 
ordered  by  the  court  that  said  several  tracts  of  land  and 
town  lots,  or  so  much  thereof  as  shall  be  sufficient  of  each 
of  them  to  satisfy  the  double  taxes,  costs  and  charges  an- 
nexed to  them  severally,  be  sold  as  the  law  directs. 

William  H.  Jorkson, 
Clerk  Weakley  county  court 

"Endorsed:  'Order,  of  sale  for  double  taxes  for  the  yean 
1828,  1829, 1830  and  1831.  Issued  10th  February,  183% 
came  to  hand  the  same  day  issued. 

Alfred  Gardnbk, 
Sheriff  and  collector  for  Weakley  county »' 

"Sheriff's  return;  State  of  Tennessee,  Weakley  county, 
November  5th  and  6th,  1832,  being  the  first  Monday  in  said 
month  and  the  succeeding  day.  Be  it  remembered,  that  h 
Alfred  Gardner,  sheriff  and  collector  of  the  public  taxes  for 
the  county  of  Weakley,  in  obodience  Jo  tho  foregoing  judg- 
ment and  order  of  «ale,  after  the  same  came  to  my  hands, 
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Jackson,    forthwith  caused  it  to  be  advertised  duly  and  properly  in  the 

—  several   newspapers  printed  and  published  in  the  several 

T  w  places,  as  by  the  statutes  is  made  and  provided,  in  each  of 
*"W0*  said  papers  three  times  successively,  three  months  before  the 
day  of  sale,  setting  forth  and  stating  in.  said  advertisement, 
so  published  as  aforesaid,  that  on  the  first  Monday  in  No- 
vember, 1832,  and  the  succeeding  day,  at  the  court-house 
door  in  the  town  of  Dresden,  I  should  offer  and  expose  to 
public  sale,  according  to  the  acts  of  assembly  in  such  cases 
made  and  provided,  the  said  several  tracts  and  parts  of 
tracts  in  said  order  of  sale  mentioned  for  the  double  taxes, 
cost  and  charges,  for  the  several  years  therein  specified,  un- 
less the  same  were  previously  paid  and  satisfied.  In  pursu- 
ance of  which  said  order  of  sale  and  advertisement  as  afore- 
said, I,  Alfred  Gardner,  sheriff  and  collector  as  aforesaid,  at 
the  court-house  in  the  town  of  Dresden,  on  the  said  first 
Monday  in  November,  1833,  and  the  succeeding  day,  being 
the  5th  and  6th  day  of  said  month,  between  the  hours  of  ten 
o'clock  in  the  forenoon  and  sunset  of  each  day,  offered  and 
exposed  to  public  sale,  according  to  the  statutes  in  suclTca- 
ses  made  and  provided,  the  following  tracts  of  land  and 
parts  of  tracts  of  land  in  said  order  of  sale  mentioned,  the 
double  taxes,  costs  and  charges  thereon  then  and  there  re- 
maining due  and  unsatisfied  as  specified  in  said  order  of  sale; 
and  after  having  duly  and  properly  cried,  offered  and  ex- 
posed the  said  land,  or  so  much  thereof  as  would  be  sufficient 
to  satisfy  the  double  taxes,  cost  and  charges  due  thereon, 
and  thereupon  sold  the  same  to  the  following  persons,  who 
respectively  bid  therefor,  as  each  tract  was  severally  ex- 
posed, and  offered  to  take  the  same  and  pay  the  double  taxes* 
costs  and  charges,  for  the  whole  number  of  acres  as  herein 
after  expressed;  and  after  further  offering  and  crying  the 
same,  and  no  other  person  offering  to  pay  the  double  taxes, 
costs  and  charges  for  a  less  number  of  acres  the  same  were 
by  me  bid  off  to  the  respective  persons  as  follows,  to  wit: 
(amongst  others,)  the  tract  of  six  hundred  and  forty  acres, 
entry  No.  1328,  reported  in  the  name  of  Caleb  Cross's 
heirs  for  the  years  1828,  1829,  1830  and  1831,  to  Henry  A. 
Garrett  and  Robert  Mosely  jointly,  for  the  sum  of  thirty. 
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time  dottara  and  twenty  oente,  it  being  the  amount  of  double 
taxes  and  costs  doe  for  said  year. 

Aepkbd  GAttMite, 
Sheriff  and  collector  for  Weakfey  county *H 
The  defendants  then  read  a  deed*  duly  proven  and  re- 
gistered, from  the  sheriff  and  collector  of  the  tales  for  the 
county  of  Weakley  for  the  land  m  controversy  (o  E  A. 
Garrett  and  Robert  Mbsely,  and  a  deed  from  Garrett  to  A* 
Gardner*  aho  proven  and  registered.  The  court  charged  the 
jury  that  (the  identity  of  the  land  covered  by  Brown's 
grant  and  the  title  papers  of  the  defendants  being  admitted 
as  well  as  the  possession  of  defendants)  the  plaintiff  was  en- 
titled to  a  verdict  unless  hfe  title  was  divested  by  the  judg- 
ment of  the  county  court  of  Weakley  and  sale  of  the  land 
for  taxes.  He  further  charged  the  jury  that  the  record  read 
by  the  defendants  showed  that  the  land  was  reported  as  en- 
try 1388  for  six  hundred  and  forty  acres  in  the  name  of  the 
heirs  of  Caleb  Cross;  that  as  said  entry  had  been  assigned  to 
the  plaintiff,  and  the  grant  had  been  issued  in  his  name,  the 
land  should  have  been  reported  in  the  -name  of  Jesse  Brown, 
the  true  owner;  that  H  not  having  been  so  reported,  the 
Judgment  of  the  county  court  ordering  the  sale  was  void  and 
communicated  no  title  to  the  defendants.  The  jury  rendered 
a  verdict  for  the  plaintiff;  and  a  motion  for  a  new  trial  being 
made  and  overruled,  the  defendants  appealed  in  error  to  the 
supreme  court, 

Ml  Brown,  for  plaintiff  in  error.  The  question  turns  bn 
the  validity  of  the  j  udgment  of  the  county  court  of  Weakley 
condemning  the  land  for  taxes.  .The  only  objection  raised 
to  the  record  in  the  court  below  was,  that  the  land  was  re- 
ported in  the  name  of  the  heirs  of  Caleb  Cross,  when  the  ti- 
tle had  passed  into  Jesse  Brown,  and  was  in  him  at  the  date 
of  the  report  and  judgment;  Which  the  judge  presiding  de- 
cided was  a  good  objection,  and  declared  the  judgment, 
sale  and  proceedings  under  them  were  absolutely  void. 

The  report  of  the  sheriff,  judgment  and  order  of  sale 
are  in  the  exact  forms  prescribed  by  the  statute  of  1819,  ch. 
53.    The  report  shows  that  the  land  lies  in  Weakley  county, 
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that  the  taxes  are  due  and  unpaid,  and  thai  there  waa  go  per- 
sonal property  that  could  be  distrained  for  the  payment- 
These  are  all  the  facts  necessary  to  give  jurisdiction,  and  the 
sheriff  is  the  proper  person  to  report  them.  The  judgment 
and  order  of  sale,  issued  to  the  sheriff,  on  which  said  land  was 
sold,  also  contain  these  facts,  and  are  in  strict  pursuance  of 
the  statute  of  1819,  ch.  53.  Hamilton  vs.  Burum,  3  Yeiger, 
365, and  Anderson  vs.  Williams,  eU<d**  (not  reported)  were 
cases  of  reports  made  for  single  taxes  and  do  not  conflict 
with  this  case;  on  the  contrary,  the  principles  there  decided 
are  referred  to  as  fully  sustaining  this  case. 

The  decision  of  the  eourt  below,  declaring  the  judgment 
void  because  it  was  not  in  the  pame  of  the  true  owner,  b 
clearly  erroneous.  The  statute  of  1803,  ch.  3,  sec.  3,  1 
Scott,  763,  and  1813,  ch.  98,  sec.  3,  2  Scott*  159,  makes  the 
true  owner  immaterial*  so  that  the  land  be  correctly  described 
so  as  to  distinguish  it,  which  is  well  done  in  this  case.  See 
Cook's  Rep.  362:  4  Haywood,  63.  The  statute  of  4826,  ch. 
$6,  never  applied  to  double  tax  sales,  and  was  only  directory 
in  the  cases  where  it  did  apply. 

Before  the  statute  of  1803,  the  proceedings  to  enforce  the 
payment  of  taxes  was  in  personam  only.  5  Haywood, 
298.  The  true  owner  must  be  <?Hed;  notice  was  neqessary 
before  judgment*  and  then  the  levy  must  be  made;  no  lien 
attaching  before  levy.  The  case  of  .M'GarroU  and  Week*, 
2  Tenn.  Rep.  and  Francis  vs.  Washburn,  5  Haywood, 
294,  were  both  judgments  rendered  on  the  laws  prior  to 
1803,  and  so  were  nearly  all  the  cases  reported  in  the  books. 
But  the  statutes  of  1813  and  1819  changed  the  nature,  of 
the  proceedings  entirely.  No  personal  notice  is  required. 
The  law  fixes  the  lien  the  hour  the  tax  is  laid,and  no  convey- 
ance or  transfer  before  or  after  the  tax  is  laid  divests  the  lien. 
The  judgment  is  in  rem*  It  is  not  that  the  State  recover  of 
the  owner,  to  be  levied  of  his  lands,  but  it  is  "that  judgment 
be  and  is  hereby  entered  against  the  aforesaid  tract  or  tracts 
of  land  in  the  name  of  the  State/'  &c.  No  notice  issues  be- 
fore judgment.    Every  man  who  owns  land  knows  it,  and 


*  See  appendix  to  this  tenn. 
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the  law  gives  faun  notice  to  come  and  pay  the  taxes  due  the    Jackson, 

-State.    It  is  not  a  case    ex  parte^  in  which  one  individual  is  — — 1 

moving  against  another,  out  it  is  the  State  demanding  sup* 
pott  from  its  citizens  in  return  for  the  protection  they  re- 
ceive. 2  Tenn.  319  and  320.  It  is  on  this  ground  that, 
after  the  facts  which  give  jurisdiction  are  found  on  the  re- 
cord, the  presumption  of  law  is  in  favor  of  the  regularity 
of  the  proceedings.  A  judgment  thus  rendered  is  binding 
and  conclusive  when  attacked  in  a  collateral  way,  although 
it  nright  be  erroneous  and  reversible,  and  after  reversal  the 
purchaser  would  not  be  affected.  4  Hay.  63:  1  Star.  Ev.  338, 
and  various  other  authorities. 

The  certainty  of  the  description  of  the  land  in  this  case  is 
the  highest  degree  of  certainty.  The  description  of  number, 
entry,  district,  range  and  section  determines  its  location  and 
distinguishes  it  from  all  other  lands  with  mathematical  cer- 
tainty. The  surveyors'  districts  were  laid  off  and  the  range 
and  section  lines  run  in  1819  before  any  counties  were  laid 
off  See  3  Hay.  and  Cobbs'  Digest,  86  and  87.  The  counties 
were  laid  off  by  thfese  district,  range,  and  section  lines.  (See 
for  illustration  the  counties  of  Henry  and  Weakley.)  Stat- 
ute 1821,  oh.  38,  sec.  1,  and  1833,  ch.  112. 

These  public  laws,  (which  the  court  is  bound  to  notice  ju- 
dicially,) and  the  description  given  by  the  report  of  the  sher- 
iff, "entry  No.  1328,  lying  in  the  twelfth  surveyor's  distriet, 
in  the  first  range  and  ninth  section,"  will  enable,»this  court, 
without  leaving  their  seats,  to  determine  not  only  that  this 
bad  lies  in  Weakley  county,  but  also  the  part  of  the  county  - 
in  which  it  does  lie.  The  entry  too  distinguishes  it  from  all 
others. 


John  Dunktp,  for  defendants  in  error.  L  If  a  claim  be  set 
up  under  a  judgment  of  another  court,  this  court  will  exam- 
ine into  the  jurisdiction  of  that  court,  and  if  it  has  not  the 
power  or  jurisdiction  which  it  assumed  to  exercise,  its  judg- 
ment will  be  disregarded.  1  Yer.  125,  Hodges  vs.  Dtaderick. . 
See  1  Peters,  340,  as  to  the  power  of  the  courts  to  look  col- 
laterally  into  the  proceedings  of  other  courts.  Courts  of 
special  and  limited  jurisdiction  derogating  from  the  general 
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Gardner  ^  ^  ^^  powers  will  clearly  warrant  2  Chitty's  Black*  66: 
Brown.  a  Williams,  408-409.  See  the  case  of  Dwm  vs.  Go- 
rutkers,  9  Yer.  30,  where  a  judgment  rendered  by  a  justice 
for  more  than  one  hundred  dollars  was  held  to  be  void}  in 
that  case  the  justice  hud  jurisdiction  for  a  part  of  the  amount 
he  gave  judgment  for,  as  it  will  be  contended  the  county 
pourt  had  in  this  case* 

2.  It  is  insisted  that  the  court  did  not  err  because  the 
Vnd  was  not  reported  in  the  name*  of  the  true  owner,  required 
by  the  act  of  1826,  ch.  36,  sec.  1.  Pamphlet  apt  49,  Hay. 
and  Cobta,  338.  This  act  of  1836,  it  is  insisted*  repeals  the 
act  of  1833,  ch.  98,  sec.  3  and  16*  which  apt  of  1836  makes 
it  the  duty  of  the  commissioners  appointed  by  the  coumty 
courts  fr>r  the  Western  District  to  make  their  reports  of  land 
in  the  naifte  of  the  real  owner.  The;  act  of  1831,  oh.  69, 
sec,  1,  Hay.  and  Cobbs,  353,  makes  it  the  duty  of  the  princi- 
pal surveyors  yr&t  of  the  Tennessee  river  to  farpiah  the 
cjerits  of  the  different  counties  in  the  district  with  a  $*t  of 
lands  lying  in  their  counties  once  a  year,  stating  distinctly  in- 
said  list  the  names  of  the  owner*  and  whether  held  by  deed, 
grant  or  entry.  See  the  act  of  1819,  ch,  53,  Bee  11,  same 
book,  354.  It  is  also  made  the  duty  of  all  public  pfiioer^ 
clerks*  registers  and  others,  to  furnish  the  sheriff  with  infor- 
mation as  to  the  oipner's  najne*  with  such  aids  and  means  of 
information,  furnished  the  sheriff  by  the  law  and  the  public 
officers  be  can  scarcely  be  mistaken  as  to  who  is  the  ow&tr 
of  the  land. 

3.  Admitting  the  act  of  1813,  which  dispenses  with  a  *e» 
port  of  the  land  in  the  true  owner's  name,  to  be  in  full  force, 
it  js  insisted  that  neither  the  report  nor  advertisement  made 
by  the  sheriff  is  nqade  in  puxauapce  of  said  act  When  re* 
ported  in  the  name  of  the  true  owner  a  general  description 
is  suifrcient,  as  has  been  given  in  this  case,  but  when,  the  rer 
portismade  in  the  wrong  nam?,  a*  has  been  done  i«  this  case, 
a  description  including*  all  specialties  ia  required  by  said  act 
The  act  requiring  the  report  to  be  made  in  the  name  of  some 
person,  aqd  being  ma4e  in  the  name  of  Caleb  Cross's  beifa 
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which  is  too  general  to  designate  any  particular  person,  it  is 
therefore  misted  that  the  report  has  not  been  made  in  the  - 
name  of  any  person.  The  heirs  not  being  designated  by 
name,  and  the  report  wanting  a  name  as  the  claimant  or 
owner  of  the  land,  the  sheriff  could  not  report  the  fact 
that  the  claimant  or  owner  thereof  (which  means  the  person 
in  whose  name  the  land  has  been  reported)  has  no  goods  or 
chattels  upon  which  he  can  levy  for  said  taxes;  nor  can  the 
court  make  their  order  of  condemnation  for  the  sale  of  said 
hod  until  said  return  is  made  by  the  sheriff  that  he  can  find 
no  goods  and  chattels  of  the  owner  or  claimant;  and  the  act 
of  1813  makes  the  taxes  assessed  a  lien  upon  all  the  proper, 
ty  both  real  aad  personal  of  the  person  in  whose  name  the 
land  has  been  reported.    See  Cook's  Rep.  360. 

4.  No  presumption  can  be  raised  In  behalf  of  a  collector 
who  sells  real  estate  for  taxes  to  cover  any  radical  defect  in 
the  proceedioga;  the  proof  of  regularity  rests  upon  the  per- 
son claiming  under  the  tax  sale.  4  Peters,  369.  In  the  case 
in  Peters  the  description  given  in  the  advertisement  was  half 
of  lot  No.  4,  square  491;  the  court  held  this  to  be  bad  be- 
cause it  had  not  been  described  as  the  undivided  half. 

5.  Defendants  should  have  proved  the  advertisement  upon 
the  trial  of  the  cause.  It  is  insisted  that  the  plaintiff's  return 
of  the  sale  and  his  statement  that  he  had  complied  with  the 
requisitions  of  the  law  is  not  sufficient;  be  should  have  stated 
the  facts  in  hie  return  relative  to  the  advertisement,  for  if  the 
advertisement  is  not  made  as  directed  by  the  act  of  1822> 
ch-  181,  {Hay.  and  Cob'bs,  3MJ  the  sale  is  declared  to  be 
void.  The  facts  must  be  stated  in  the  sheriff's  return,  if  his 
return  be  evidence,  but  the  court  may  judge  whether  the  law 
has  been  complied  with,  as  was  done  in  the  case  of  HamtUUm 
YSo  Burutz,  3  Yer.  355.  Nothing  can  be  left  to-  intendment 
There  the  court  would  presume  nothing  in  favor  of  the  judg* 
ment  of  the  court  The  reason  k  much  stronger  for  not  pre- 
suming any  thing  in  favor  of  the  acts  of  a  public  officer. 
That  all  prerequisites  must  be  shown  to  have  been  done  be- 
fore a  valid,  sale  can  be  made*  see  9  Cranch,  64:  Parker  vs. 
Rule's  lessee  C.  R.  &  C,  U.S.  271. 

%.  Ab  this  proceeding  is  not  strictly  in  rem.  but  mixed,  being 
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first  against  the  personal  property  and  then  the  land,  it  must 
be  governed  by  the  strict  rules  of  the  common  law  as  to  the 
admission  of  the  record  in  evidence:  this  record  cannoMhere- 
fore  be  read,  for  Brown  was  not  a  party  and  does  not  claim 
under  those  who  were  parties  subsequent  to  these  proceed- 
ings, his  right  being  complete  prior  to  the  proceedings. 

Below  the  court  will  find  a  collection  of  the  cases  by  the 
Supreme  Court  of  the  United  States  upon  the  subject  of  tax 
sales.  Stead's  executors  vs.  Course,  4  Cranch,  403:  Parker 
vs.  Rule's  lessee,  9  Cranch,  64:  Williams,  et  al.  vs.  Peyton'* 
lessee,  4  Wheaton,  77:  M'Clung  vs.  Ross,  5  Wheaton,  1M: 
Thatcher,  et  al.  vs.  Powell,  et  al.  6  Wheaton,  110:  Rocken- 
dorf  vs.  Taylor,  4  Peters'  C.  C.  Rep.  349.  Same  cases  in  the 
Condensed  Reports  of  the  Supreme  Court  United  States. 
Stead's  executors  vs.  Course,  2d  vol.  151:  Parker  vs.  Rule's 
lessee,  3d  vol.  271:  WiUiams,  et  al.  vs.  Peyton's  lessee,  4th  vol. 
395:  M'Clung  vs.  Ross,  4th  vol.  603;  Thatcher  vs.  Powell, 
lessee,  5th  vol.  38. 

RfjvE,  J.  delivered  the  opinion  of  the  court 

The  question  involved  in  this  case  is  the  validity  of  a  tax 
sale  under  which  the  plaintiff  in  error  claims  title.  The  sher- 
iff in  January,  1832,  reported  the  land  which  is  the  subject 
of  controversy  as  liable  for  double  taxes  for  the  years  1828, 
1889,  1880  and  1831,  by  the  following  description  of  it,  to 
wit:  "Caleb  Cross's  heirs  six  hundred  and  forty,  entry  No. 
1328,  lying  in  the  twelfth  district  in  the  first  range  ninth 
section."  The  order  of  sale  contained  the  same  description. 
Cross's  heirs  were  not  the  true  owners;  for  the  entry  having 
been  assigned,  the  land  on  the  3d  day  of  January,  1827,  was 
granted  to  Jesse  Brown  the  lessor  of  the  plaintiff.  On  the 
one  side  it  is  insisted  that  the  act  of  1826,  ch.  36,  which 
makes  it  "the  duty  of  the  commissioners  appointed  by  the 
county  court  south  and  west  of  the  congressional  line,  in 
receiving  and  reporting  a  list  of  the  taxable  property,  to  re- 
port all  the  lands  so  reported  by  them  in  the  name  of  the 
real  owner,  giving  at  the  same  time  the  number  of  entry, 
section  and  range,"  &c.  applies  to  the  sheriff  in  making  his 
report  of  land  liable  to  double  taxes.    This  proposition  is  de- 
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acts  of  1813,  ch.  98,  and  1819,  ch.  53.  Without  deeming  _  v 
it  necessary  here  to  determine  the  effect  and  operation  of 
the  act  of  1826,  ch.  36,  in  a  case  of  double  taxes,  let  us  en- 
quire whether  the  sale  in  the  record  before  us  be  good  ac- 
cording to  the  provisions  of  the  acts  of  181%  and  1819  re- 
ferred to.  The  third  section  of  the  first  named  act  declares 
that  "the  public  tax  shall  be  and  remain  a  lien  upon  all  land 
and  other  species  of  taxable  property,  notwithstanding  the 
same  may  have  been  divided  or  alienated,  and  notwithstand- 
ing the  same  may  have  been  listed  and  advertised  in  the 
name  of  others  than  those  who  actually  own  the  same 
4t  the  time  of  the  return  of  such  property  or  sale  thereof, 
although  the  owner  be  not  known,  provided  that  such  land 
or  other  property  be  specially  and  particularly  described  in 
such  return  and  advertisement;  and  it  shall  be  the  duty  of  the* 
collector  of  public  taxes  to  give  the  number  of  the  grant  ox 
entry,  with  all  special  calls,  in  his  advertisement"  Without 
insisting  that  this  section,  by  its  terms,  provides  only  for  the 
continuance  of  the  lien  under  the  circumstances  described* 
but  taking  it  to  n>ean  what  in  terms  it  does  not  declare,  that 
the  sale  in  such  cases  shall  be  good,  the  enquiry  recurs,  Is  the 
sale. in  the  case  before  us  in  conformity  with  its  provisions? 
We  answer  it  is  not,  in  two  particulars:  first,  the  tend  i?  »o$ 
particularly  and  specially  described  in  the  return;  and  se- 
condly, it  is  described  by  the  number  of  the  entry,  and 
not  by  the  number  of  the  grant.  The  words  of  the  section 
indeed,  are  that  it  shall  be  described  by  a  reference  to  the 
"grant  or  entry;"  the  meaning  of  which  is,  that  if  the  land 
he  granted  the  number  of  the  grant  shall  be  referred  to,  and 
if  it  be  not  granted,  that  the  number  of  the  entry  shall  be 
referred  to,  and  not  that,  in  case  of  granted  land,  a  refer- 
ence may  be  made  by  the  officer,  at  his  election,  to  the  num- 
ber either  of  the  grant  or  entry.  It  is  to  be  observed  that 
in  case  of  claimants  by  mere  conveyance  it  might  well,  and 
would  often  happen,  that  the  deed  would  have  reference  to 
the  number  of  the  grant  and  not  to  that  of  the  entry,  and  the 
notice  intended  to  be  given  in  such  case  would  be  more  like- 
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ly  noticed  by  reference  to  the  number  of  the  gnat  Suck 
would  be  our  view  of  this  section  in  application  to  the  case 
before  us,  if  it  stand  alone;  but  if  it  be  said  that  the  refer- 
ence to  the  number  of  the  grant  or  entry  is  required  in  re- 
lation to  the  advertisement,  we  reply  that  the  sixteenth  sec* 
tkm  of  the  same  act  makes  it  the  duty  of  the  clerk  in  the 
order  of  sale  to  express  "the  number  of  the  grant  or  entry 
or  both,  as  the  case  may  be,  together  with  all  the  specialties 
belonging  to  such  claim."  This  section .  shows  that  where 
there  is  an  entry  and  grant  die  number  of  each  mist  be  sta- 
ted in  the  order  of  sale  itself,  as  well  as  the  specialties  be- 
longing to  them.  And  the  act  of  1819,  ch*  53,  sec  1,  in 
the  form  of  the  sheriff's  report  and  order  of  sale  thereon 
given,  requires  th$t  the  number  of  the  grant  and  entry,  and 
Mr  dates  likewise,  shook!  be  stated,  and  the  water  course 
upon  which  the  land  lies.  If  it  be  said  that  the  act.  of  1826, 
ch.  36,  dispenses  with  the  provisions  of  the  acts  above  re* 
ferredtoin  this  section  of  the  statute,  and  substitutes  a  mode 
of  description  applicable  to  the  land  system  here,  we  reply 
that  the  argument  of  the  plaintiff  in  error  is  that  that  act 
does  not  apply  to  the  case  of  a  collector's  report  for  double 
taxes,  and  if  that  argument  be  founded  in  error"  then  the 
collector  is  required  to  report  in  the  name  of  the  real  owner, 
which  is  not  done.  The  judgment  of  the  court  below  mus{ 
be  affirmed. 


APPENDIX.. 


[This  case,  decided  at  the  April  term,  1837,  at  Jackson,  was  emitted  in  the" 
Reports  of  that  date.  It  was  intended  to  settle  more  conclusively  the  princi- 
ples involved  in  the  oase  of  Hamilton  vs.  BwrumT  in  which  judge  Catron  dis* 
sented  and  judge  Whyte  gave  no  opinion.    It  is  therefore  inserted  here.] 

Anderson  vs.  Patton  and  Lowder. 

Where  land  is  sold  by  judgment  of  the  county  court  for  the  taxes;  the) 
grounds  of  (act  upon  which  the  jurisdiction  resU  must  appear  in  such  judg- 
ment, or  it  will  be  void  and  convey  no  title  to  the  purchaser. 

The  jurisdiction  of  the  county  court  rests  upon  the  following  facts:  First,, 
that  the  land  lies  in  the  county.  Second,  that  uie  taxes  remain  due  and  un- 
paid. Third,  that  there  is  no  personal  property  on  which  the  collector  can 
le*y  for  the  satisfaction  of  the  taxes. 

If  The  county  c*6urt  in  their  judgment  omit  to  assume  the  facts  upon  which 
tfteir  jntisdiotion  rests,  or  themselves  to  state  their  existence,  but  instead  there- 
of aUege  that  they  have  been,  contttunicated  to  them  by  some  officer  or  agent 

bf  the  public,  then  the  public  must  have  entrusted  such  agent  or  officer  to 
make  to  them  the  communication,  or  their  jurisdiction  will  not  appear. 

If  tin  judgment  omit  to  state  that  the  land  lies  in  the  county,  hut  this  feet 
is  stated  by  the  sheriff  in  his  report,  the  judgment  will  be  void  notwithstand- 
ing, the  Bheriff  hot  being  the  officer  appointed  by  law  to  itnke  such  comma* 
nieation  to  the  county  court;  nor  will  the  return  of  the  surveyor  alter  the  case, 
assnch  return  is  not  a  part  of  the  evidence  in  the  case  or  a  proceeding  in  it, 
and  as  the  court  cannot  look  behind  the  judgment  for  evidence  to  sustain  its 
validity. 

John  Anderson  instituted  an  action  of  ejectment  in  the 
circuit  court  of  Carroll  county  on  the  4th  day  of  December, 
IB&i,  against  Jacob  Lowderand  William  L.  Patton  for  the 
recovery  of  the  possession  of  six  hundred  and  forty  hlhm  erf 
land  lying  in  the  county  of  Carroll, in  nngeoae,  section  four! 
The  cause  wa?  continued  from  time  to  time  till  the  Marok 
taniifiSZ,  when  it-  was  submitted  to  a.  jury,  judge  Martin 
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versy  from  the  State  of  Tennessee,  bearing  date  the  7th  day 
.of  June,  1832,  and  duly  registered  in  the  register's  office  of 
West  Tennessee,  and  proved  that  the  defendants  were  in 
possession  of  the  land  at  the  time  of  the  issuance  of  the  writ, 
and  that  it  lay  in  the  county  of  Weakley.  The  defendants 
then  offered  as  evidence  in  this  case  a  record  of  the  proceed- 
ings of  the  county  court  of  Carroll  county,  in  the  following 
words: 

"Pleas  at  a  court  of  pleas  and  quarter  sessions  begun  and 
held  for  the  county  of  Carroll,  in  the  State  of  Tennessee,  at 
the  court-house  in  the  town  of  Huntingdon,  on  the  second 
Monday  in  December,  A.  D.  1826:  Present,  the  worshipful 
Nathan  Nesbitt,  &c.  &c. 

"Be  it  remembered,  that  heretofore,  to  wit,  on  or  before 
the  II  th  day  of  April,  1822,  Robert  E.  C.  Dougherty,  prin- 
cipal surveyor  of  the  twelfth  surveyor's  district  of  the  State 
of  Tennessee,  returned  and  transmitted  into  the  clerk's  office 
of  the  court  of  pleas  and  quarter  sessions  in  and  for  said  coun- 
ty of  Carroll  a  list  of  lands  lying  and  being  within  the  bounds 
of  said  county  of  Carroll,  and  subject  to  taxation  for  the  tax- 
es of  the  year  1822,  which  list  of  claims  so  transmitted  the 
clerk  of  said  court  carefully  recorded  in  a  book  kept  by  him 
for  that  purpose,  in  alphabetical  order,  as  prescribed  by  law. 
And  amongst  other  tracts  of  land  in  said  list  of  claims  so  by 
the  said  surveyor  returned  as  aforesaid  and  by  the  clerk  re- 
corded ns  aforesaid  there  was  one  tract  or  parcel  of  land  re- 
corded in  the  name  of  John  Anderson  for  six  hundred  and 
forty  acres,  entry  No.  120,  range  one,  section  four;  and  at 
the  term  aforesaid  an  order  was  made  in  the  words  and  fig- 
ures following,  to  wit:  "Ordered  by  the  court,  that  Nathan 
Nesbitt,  esquire,  be  appointed  to  take  the  list  of  the  taxable 
property  and  polls  in  the  bounds  of  captain  Moffit's  company 
for  1 827,  and  that  he  make  return  to  the  next  term  of  said 
court."  And  at  the  March  term,  1827,  of  said  county  court, 
present,  the  worshipful  Nathan  Nesbitt,  esquire,  dec  dec.  dec 
Be  it  remembered,  that  at  the  said  term  an  order  was  made 
in  the  words  and  figures  following,  to  wit:  "Ordered  by  the 
wnct,  that  the  county  tax  he  laid  at  the  following  rates  for 
the  year  1897,  for  the  purpoee  of  meeting  all  comfjrde* 
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mauds:  County  tax  on  land  eighteen  and  three-fourth  crate;  Jaotsoh. 
jury  tax  on  land  twenty-five  cents;  poor  tax  on  land  six  and  -  Aprt1,  laST" 
one-fourth  cents;  navigation  tax  on  land  six  and  one-fourth 
cents;  bridge  tax  twelve  and  one-half  cents;  county  tax  on 
town  lots  thirty-seven  and  a  half  cents^  bridge  tax  six  and 
one-fourth  cents;  jury  tax  twelve  and  a  half  cents;  poor  tax 
six  and  one-fourth  cents;  white  poll  twelve  and  a  half  cents; 
black  poll  twenty-five  cents;  stud  horse,  the  season  of  a  mare; 
tax  on  retail  groceries,  stores,  hawkers  and  pedlars  five  dol- 
lars each."  And  at  the  term  last  aforesaid,  Nathan  Netbttt, 
esquire,  &c.  &c  dec.  returned  in  open  court  a  list  of  taxable 
property  and  poUs  in  the  bounds  of  said  company  for  the  year 
1887.  Whereupon  the  foregoing  lists  of  taxable  property, 
as  returned  by  the  justices  appointed  to  take  the  same,  were 
recorded  in  alphabetical  order  in  a  book  procured  by  said 
county  for  that  purpose;  and  from  the  said  lists  so  by  the 
said  justices  returned  as  aforesaid  the  clerk  made  out  in 
his  duplicate  for  the  sheriff  and  collector  of  the  public  taxes 
in  and  for  said  county  a  list  of  all  the  lands  transmitted  by 
the  surveyor  and  described  and  so  recorded  by  the  clerk  as 
aforesaid,  with  the  amount  of  taxes  arising  thereon  annex- 
ed; and  amongst  the  tracts  so  by  the  said  clerk  listed  as  afore- 
said in  his  said  duplicate  was  the  following  tract:  One  in  the 
name  of  John  Anderson,  for  six  hundred  and  forty  acres,  en- 
try No.  120,  range  seven,  section  four,  taxes  five  dollars  and 
sixty  cents.  And  at  March  term,  182S,  of  Carroll  county 
court,  present,  the  worshipful  Nathan  Nesbitt,  esquire,  dee. 
dee.  Be  it  remembered,  that  at  said  term  Sion  Rogers,  esquire, 
sheriff  and  collector  of  the  public  taxes  in  and  for  the  count- 
ty  of  Carroll,  returned  in  open  court  a  report,  which  is  in  the 
words  and  figures  following,  to  wit: 

-  "State  of  Tennessee,  Carroll  county,  March  sessions,  1688, 
I,  Sion  Rogers,  sheriff  and.  collector  of  the  public  taxes  in 
and  for  the  county  of  CarroD,  do  hereby  report  to  court  tb* 
following  tracts  of  land,  town  lots,  dbc  lying  in  and  wviria 
the  county  aforesaid,  ks  havttg  been  listed  for  the  taxer  for 
the  year  1827;  that  (he  same  is  liable  for  thfe  taSes;  tbatrthe 
taxds  thereon  respectively  lerakin  due  and  urtjfttid,  an*  that 
the  respective  owners  or  claimant*  thereof  have  no  goods  or 
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Jackson,  chattels  within  my  county  on  Which  I  can  distrain  for  said 
April,  1837.  -taxeg^  to  wjt:  (amongst  others,)  John  Anderson,  six  hun- 
dred and  forty  acres,  entry  No.  1*20,  range  one,  section  four, 
taxes  five  dollars  and  sixty  cents,  clerk's  fees  one  dollar  and 
forty  cents,  sheriff'?  fees  one  dollar,  printer's  fees  one  dollar 
and  fifty  cents." 

41  Whereas,  Sion  Rogers,  sheriff  and  collector  of  the  public 
taxes  in  and  for  the  county  of  Carroll  for  the  year  1J&7,  re- 
ported to  this  court  the  following  tracts  or  parcels  of Jand  as 
.having  been  given  in,  listed  and  returned  for  the  public  taxes 
for  the  year  1897  in  said  county;  that  the  same  lies  within 
the  bounds  of  said  county;  that  the  taxes  thereon  as  afore- 
said remain  dne  and  unpaid,  and  the  owners  or  claimants 
thereof -have  no  goods  or*  chattels-  in  his  county  on  which  he 
can  distrain  for  said  taxes,  to  wit:  (amongst  others,)  "John 
Anderson,  six  hundred  and  forty  acres,  entry  No.  120,  range 
one,  section  four,  taxes  five  dollars  and  sixty  cents,  clerk's 
fees  one  dollar  and  forty  cents,  sheriff's  fees  one  dollar,  pirn- 
ter's  fees  one  dollar  and  fifty  cents." 

«•  Whereupon  it  is  considered  by  the  court  that  judgment 
be  and  is  hereby  entered  against  the  aforesaid  tracts  of  land 
krthe  name  of  the  State  of  Tennessee,  for  the  sums  severally 
annexed  to  each,  being  the  araoont  of  taxes,  costs  and  char- 
ges jdue  thereon  for  the  year  1827;  and  it  is  ordered  by  the 
bourt  that  said  tracts  of  land,  or  sa  much  thereof  as  shall  he 
t>f  value  sufficient  of  rfach  of  them  t6  satisfy  the  taxes,  costs 
and  charges  anndxed  to  them  se  veralty ,  be -sold  as  the  lawdi* 
rect^  Whereupon  an  order  of  sale  issued  to  SBon  Rogers, 
sheriff  and  collector  of  the  public  taxes  for  the  county  of 
Cfernoll,  in  die  words  and  figures  following,  to  wit: 

"State  of  Tennessee,  Carroll  county,  March  sessions)  1828. 
Tblbesheriff  of  Carroll  county,  greeting:  You  are  hereby 
ebmmanded  to  execute  and  return  the  following  order  and 
jbdgmant  of  sale  according  to  law.  [Here  follows  the  pre* 
eating  judgment  of  sale.} 

-•  "Signed:  A  copy,  teste*  Edmund  Gwin,  clerk  of  CarroH 
rtnaty  court    Issued  6th  May,  1888* 
.  fdtasuani  to  the  above  judgment  and  order  of  sale,  1, 6km 
PogBie,  sheriff  and  collector  of  the  public  taxes  for  said  cotuu 
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ty  of  Carroll,  will  expose  to  public  sale  at  the  court-house  of  Jacxsow, 
said  county,  in  the  town  of  Huntingdon,  on  the  first  Monday  -  P  ' 
of  November,  1838,  or  the  succeeding  day,  between  the  htiufs 
of- ten  o'clock  in  the  forenoon  and  sun-set,  the  foregoing 
tracts  of  land,  orsomuch  thereof  of  each  as  will  be  sufficient 
-to  satisfy  the  tax,  costs  and  charges  severally  due  thereon, 
unless  previously  paid- 

(Signed,)  Sion  Rocmss, 

"May  12th,  1828.  Sheriff  of  Carroll  county." 

"Endorsed:  "Came  to  hand  May  18, 1829, and  advertised  in 
the  West  Ten nessean,  a  public  paper  printed  in  the  town  of 
Paris,  in  the  Western  District  of  the  State  of  Tennessee,  and 
the  Nash r ill e  Republican  and  State  Gazette,  a  public  paper 
printed  in  the  town  of  Nashville  and  State  aforesaid,  to  be 
'sold  the  first  Monday  in  November  next,  and  succeeding  day; 
tmd  advertisements  to  be  published  and  declared  in  each  of 
the  foregoing  papers  respectively  ninety  days  previous  .to  the 
day  of  sale,  as  by  the  statute  in  such  case  made  and  provi- 
ded. Sion  Rogers,  Sheriff  of  Carroll  county.' 

"Endorsed  also:  'A  list  of  land  sold  for  taxes  for  1887 
on  the  first  Monday  in  November,  1828,  and  to  whom  sold: 
(amongst  others,)  John  Anderson,  six  hundred  and  forty  acres, 
entry  No.  120,  range  one,  section  four,  taxes  five  dollars  and 
sixty  cents,  clerk's  fee  one  dollar  and  forty  cents,  sheriff's  fe* 
one  dollar,  printer's  fee  one  dollar  and  fifty  cents.  Sold  to 
lohn  Owen.9  ' 

"I,  Sion  Rogers,  sheriff  in  and  for  the  county  of  Carroll, 
do  hereby  certify  that  the  foregoing  tracts  of  land,  dec  were 
duly  and  lawfully  published  ninety  days,  agreeable  to  tltt 
statutes  in  said  case  made  and  provided,  as  heretofore  in  this 
order  of  sale  specified  and  set  forth;  and  that  on  the  first 
Monday  in  November,  1828,  and  the  succeeding  day,  they 
were  offered  for  sale,  and  that  so  many  of  the  foregoing 
tracts  of  land  as  were  annexed  to  those  persons'  names  were 
then  and  there,  at  the  time  of  the  sale  aforesaid,  openly  and 
publicly  struck  off  to  each  and  every  of  the  individuals  re* 
speotively  whose  names  are  annexed,  they  being  the  lowest 
bidders,  agreeable  to  the  law  in  such  cases  made  and  provi- 
ded; and  that  the  tracts  of  land  specified  in  the  foregoing 
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order  of  sale  to  which  no  names  are  annexed  have  not  been 
■  sold,  no  person  bidding  therefor.  This  9th  day  of  March, 
1829.  Siom  Rogers,  Sheriff  of  Carroll  county ." 

The  defendants  then  offered  to  read  a  deed  from  Sion  Ro- 
gers, sheriff  and  collector,  to  John  Owen,  but  it  was  objected 
to  on  the  ground  that  its  calls  did  not  cover  the  land  in  con- 
troversy; the  objection  was  sustained  and  the  deed  rejected. 
The  defendants  then  introduced  and  read  to  the  jury  a  deed 
from  Neely,  the  sheriff  of  Carroll  county,  successor  to  Ro- 
geiBffor  the  land  in  controversy,  to  John  Owen,  the  purcha- 
ser at  the  tax  sale,  reciting  the  proceedings  in  regard  to  the 
levy  of  the  tax,  the  reporting  of  the  land  for  the  taxes,  the 
judgment  of  the  coun  ty  court,  and  sale  by  Rogers  to  Owen,  and 
conveying  to  him,  in  virtue  of  the  office  of  sheriff  and  col- 
lector of  the  public  taxes,  all  the  right,  title  and  claim  that 
John  Anderson  had  in  and  to  the  premises.  The  defendants 
also  proved  that  the  notice  of  sale  was  given  according  to  law. 

Judge  Martin  charged  the  jury,  amongst  other  things,  that 
if  they  found  that  the  plaintiff's  grant  covered  the  land  in 
Controversy  (the  possession  being  admitted)  and  the  identi- 
ty of  the  land  covered  by  the  grant  and  sheriff's  deed,  the 
plaintiff  would  be  entitled  to  a  recovery  unless  his  title  was 
divested  by .  the  judgment  of  the  county  court  of  Carroll 
ordering  the  said  land  to  be  sold  for  the  taxes,  and  the  sub- 
sequent sale  thereof  by  Rogers,  the  sheriff,  to  Owen;  that  in 
order  to  make  such  judgment  and  sale  effectual  to  convey  the  ti- 
de of  Anderson  to  Owen  it  should  appear  that  the  court  in  ren- 
dering the  judgment  had  jurisdiction;  that  three  things  should 
appear  in  the  record  and  proceedings  of  the  county  court  to 
show  jurisdiction:  first,  that  the  land  lay  in  the  county  of  Car- 
roll; second,  that  the  taxes  were  due  and  unpaid;  third,  that  the 
owner  of  the  land  had  no  personal  goods  and  chattels  in  the 
county  which  the  sheriff  could  seize  for  the  satisfaction  of 
the  taxes.  He  further  charged  them  that  these  facts  did  ap- 
pear in  the  record  of  the  proceedings  of  the  county  court  of 
Carroll,  that  such  judgment  and  sale  and  deed  of  sheriff  and 
collector  did  vest  Owen  with  the  title  to  the  premises  in  dis- 
pute. 

Th»  jury  rendered  a  verdict  for  the  defendants,  and  a  mo- 
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tion  for  a  new  trial  being  overruled  the  plaintiff  appealed  in    Jackson, 

April  f  loST* 

error.  

This  ctfse  was  argued  by  Messrs.  Martin,  M'Clanahan  and 
M'Campbell,  for  the  plaintiff  in  error,  and  by  Messrs.  Totten, 
M'Kernan  and  Gfeo.  S.  Yerger,  for  the  defendants.  The  re- 
porter however  has  not  been  able  to  procure  any  of  the  la- 
bored arguments  which  were  addressed  to  the  court  on  the 
occasion. 

Reese,  J.  delivered  the  opinion  of  the  court. 

In  two  importanWpropositions  on  the  subject  of  tax  sales, 
when  collaterally  investigated,  all  the  leading  cases  in  our 
State  agree:  first,  that  it  is  necessary  to  the  validity  of  the 
judgment  of  condemnation  that  the  grounds  of  fact  up- 
on which  the  jurisdiction  rests  should  be  set  forth  in  such 
judgment;  and  secondly,  that  these  grounds  of  fact  neces- 
sary to  maintain  the  jurisdiction  being  shown  or  averred,  the 
truth  of  these  grounds  or  the  evidence  to  establish  them 
need  not  be  shown.  As  a  principle  upon  which  to  maintain 
the  first  proposition,  some  of  the  cases  found  themselves  up- 
on the  limited  and  inferior  jurisdiction  of  the  county  court 
and  the  summary  and  ex  parte  character  of  the  proceedings 
in  tax  sale3;  while  to  maintain  the  second  proposition,  some 
of  the  judges  appear  to  deny  the  proper  application  of  the 
above  principle  to  tax  sale  proceedings,  and  call  to  the  sup- 
port of  such  second  proposition  the  principle  that  the  juris- 
diction is  exclusive  and  the  proceeding  in  rem. 

Both  these  propositions  appear  in  the  following  extract 
from  the  opinion  of  the  court  in  the  case  of  JtTCarrol  vs; 
Weeks,  2  Ten.  Rep.  219:  "The  ground  of  jurisdiction  is  af- 
forded to  the  county  court  by  the  existence  of  two  facts: 
first,  that  the  property  taxed  is  situated  in  the  county;  se- 
condly, that  its  owner  is  delinquent  in  discharging  the  taxee 
on  it  agreeably  to  law.  When  the  court  see  these  two 
facts  spread  upon  the  record  it  is  all  that  it  is  necessary  for  it 
to  see  with  a  view  to  the  legality  of  a  judgment  for  taxes.  In 
support  of  a  judgment  of  competent  jurisdiction,  all  direc- 
tory requisites  of  the  law  are  presumed  to  have  been  com- 
plied  with,  arid  this  presumption  attach**  as  Wfcll  to  the  judg^ 
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J*w»».    ment^af-  inferior  or  limited  courts  ^as  of  tjjose.  proceeding* 
"  -according  to  the  course  of  the  common  law;  in  the  latter 
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a  want  of  jurisdiction  is  never  presumed.  la  a  court  of  lipi- 
Pitton,  ijedpowers  the  reverse  of  this  proposition  holde."  So  also 
these  propositions  are  asserted  and  maintained,  as  well  by 
the  opinions  of  the- court  as  by  that  of  the  dissenting  judge, 
in  the  case  of  Hamilton  vs.  Burum,  3  Yen  Rep.  155.  In 
that  case  the  court  say:  "If  the  judgment  show  upon  its 
face  the  facts  necessary  to  give  it  validity,  it  would  not  be 
necessary,  in  a  trial  of  this  sort,  to  go  behind  that  judgment 
to  show  the  evidence  upon  which  it  wa&  founded."  So  al- 
so the  dissenting  judge:  "The  court  need  only  state  the  facts 
conferring  jurisdiction  without  stating  the  evidence  of  the 
facts."  We  do  not  understand  that  with  regard  to  these 
two  propositions  there  was  any  difference  of  views  between 
he  majority  of  the  court  and  the  dissenting  member.  The 
court  say,  "several  facts  must  appear  on  the  record  in  order 
to  give  validity  to  such  sale;"  that  "the  facts  which  give  ju- 
risdiction are:  that  the  land  lies  in  the  county,  that  the  sum 
due  for  the  taxes  remain  unpaid,  and  that  there  was  no  per- 
sonal property  that  could  be  distrained  for  the  payment;" 
The  court  indeed,  in  another  place,  6ay,  "it  is  not  only  ne- 
cessary that  the  judgment  should  recite  the  facts  upon  which 
the  jurisdiction  of  the  court  depends,  but  those  facts  must  be 
recited  as  coming  from  the  sources  appointed  by  law  to  com- 
municate them/'  By  this  we  do  not  understand  the  court 
as  meaning  that  the  county  court  should  "show  the  evidence 
upon  which  their  jurisdiction  was  founded,'7  for  we  have  al- 
ready seen  that  they  assert  the  contrary;  but  we  understand 
them  as  meaning  that  if  the  county  court,  in  their  judgment, 
omit  to  assume  the  facts  upon  which  their  jurisdiction  rests, 
or  themselves  to  state  their  existence,  but  instead  thereof  al- 
lege that  they  have  been  communicated  to  them  by  some 
officer  or  agent  of  the  public,  then  the  public  must  have 
trusted  such  officer  or  agent  to  make  to  them  the  communi- 
cation, or  their  jurisdiction  will  not  appear.  From  the  cor- 
rectness of.  this  principle,  there  must  be  few  indeed  who 
could  not  hesitate  to  dissent  We  think  it  corcect,  **d  tbft 
only  question  befoseufrts*  whether^  iraspwpftjp  applied  to 


OP  TBI  STATE    OF 


«t 


the  case  of  Hamilton  vs.  Burum,  for  if  so,  it  properly  applies 
in  this  ease  also*  which  is  identical. 

The  11th  section  of  the  act  of  1813,  ch.  98,  points  out  the 
manner  in  which  justices  shall  return  lists  of  real  estate,  and, 
among  other  things,  it  provides  that  they  shall  show  its  sit- 
uation as  being  in  the  county,  and  its  more  minute  locality. 
The  16th  section  of  that  act  requires  of  the  sheriff,  when  land 
has  been  so  listed  and  returned  by  the  justices  and  the  taxes 
are  not  paid]  and  there  is  no  personal  property  upon  which 
to  make  distress,  that  he  should  report  these  facts  to  the 
court,  that  is,  the  non-payment  of  taxes  and  the  want  of 
personal  property;  the  other  facts,  the  existence  of  the  land 
in  the  county,  and  its  locality,  constituted  a  portion  of  the 
justices  report  which  must  have  been  already  made.  It  is 
obvious  that  the  third  section  of  the  act  of  1819  does  not 
enlarge  the  powers  or  duties  of  the  sheriff  beyond  those 
which  were  given  or  imposed  by  the  16th  section  of  the  act  of 
1813.  '  The  16th  section  of  the  latter  act  contains  the  sub* 
stance  of  what  he  is  required  to  report  by  the  terms  of  the 
3d  section  of  the  act  1819,  which  requires  of  him,  when  per* 
forming  that  duty,  that  he  should  pursue  as  nearly  as  may 
be  the  form  which  is  given  for  his  report  by  the  1st  section  of 
thetact  of  1819.  It  follows  that  as  by  the  16th  section  of  the 
act  of  1813  the  sheriff  is  not  required  to  report  the  situation 
and  locality  of  land  which  has  been  listed  for  taxes  and  re- 
turned by  the  justices,  so  neither  is  he  thus  required  by  the 
3d  section  of  the  act  of  1819. 

But  it  is  argued  that  the  form  of  the  sheriff's  report  of  land 
not  givenin  for  taxation,  set  forth  in  the  1st  section  of  the 
act  of  1819,  makes  its  manifest  that  the  legislature  did  not 
require  that  the  report  of  the  sheriff  or  the  judgment  of  the 
county  court  should  show  the  fact  as  a  ground  of  jurisdic- 
tion, that  the  land  is  situated  within  the  county.  No  such 
statement  is  said  to  be  contained  in  the  form  prescribed,  and 
that  to  require  it  would  be,  by  judicial  construction,  to  make 
an  interpolation  upon  the  very  terms  of  the  act  of  assembly. 
And  it  is  further  said,  that  having  been  omitted  in  the  section 
where  the  form  is  prescribed,  it  would  be  improper  to  require 
it  in  the  case  provided  for  in  the  3d  section.    This  whole  ar- 
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gument  is  overthrown  by  a  reference  to  the  actual  form  pre- 
-  scribed,  which,  like  the  ilth  section  of  the  act  of  1813,  re- 
quires that  the  situation  of  the  land  and  its  neighborhood, 
or  more  minute  locality,  should  be  shown,  which  certainly 
includes  its  position  or  existence  within  the  limits  of  the 
county. 

But  it  is  said  again,  that  if,  in  the  case  before  us,  the  judg- 
merit  of  the  county  court  does  not  assume  the  fact  that  the 
land  lies  in  the  county,  nor  state  it  as  derived  from  any  one 
empowered  by  law  to  make  the  communication,  still  look- 
ing behind  the  judgment,  evidence  of  that  fact  will  be  found 
in  the  report  of  the  surveyor  made  conformably  to  the  act 
of  1821.  To  this  we  answer:  first,  that  the  report  referred 
to  was  not  a  proceeding  or  evidence  in  the  case  or  proceed- 
ing in  rem.  which  resulted  in  the  condemnation  and  sale  of 
the  land  in  question,  the  first  step  of  which  case  was  the  re- 
port of  the  sheriff;  and  secondly,  if  wevcould  look  behind 
the  judgment  for  evidence  to  sustain  it,  we  could  also  for  ev- 
idence to  render  it  invalid,  which  those  who  make  this  argu- 
ment oppose,  and  which  we  think  would  be  wrong. 

It  has  been  argued  with  much  labor  and  ingenuity  that 
the  jurisdiction  of  the  county  court  with  relation  to  tax 
sales  is  not  of  a  character  so  limited  and  inferior,  nor  the 
proceedings  summary  and  ex  parte  in  such  case,  as  to  make 
it  necessary  that  the  court  should,  in  its  judgment,  state  the 
grounds  upon  which  its  jurisdiction  rests.  The  argument  is 
that  the  judgment  therefore  may  be  liable  to  be  reversed  in 
a  superior  jurisdiction  as  erroneous,  but  not  to  be  considered 
as  void  in  a  collateral  proceeding.  The  result  of  this  argu- 
ment is  that  there  may  never  have  been  a  tax  sale,  which 
did  not  vest  a  good  title  in  the  purchaser.  Many  English  au- 
thorities have  been  cited  to  maintain  this  argument.  We 
have  not  felt  called  upon  to  investigate  how  far  this  argument 
may  seem  to  derive  support  from  the  authorities  cited;  for  if, 
upon  a  rigid  analysis  of  them  all,  it  should  turn  out  that  our 
courts,  in  their  decisions  upon  tax  sales,  appear  to  have  based 
themselves  not  upon  the  right  reasons,  still  we  should  re- 
gard these  tax  sale  decisions  as  constituting  by  themselves 
a  system  resting  upon  its  own  peculiar  grounds  and  princi- 
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pies,  and  we  should  not,  for  such  cause,  think  of  weakening 
their  force. 

As  to  the  particular  case  of  Hamilton  vs.  Burum,  the  cor- 
rectness of  which  we  have  in  this  opinion  endeavored  to 
maintain,  it  was  determined  five  years  ago,  and  has  no  doubt 
since  that  time  constituted  the  rule  of  action  and  of  proper- 
ty on  the  subject.  Deeming  as  we  do  all  fluctuation  inju- 
dicial decision  as  an  evil  of  some  magnitude,  yet  to  disre- 
gard, under  the  circumstances,  the  authority  of  the  case  in 
question,  except  upon  grounds  of  the  most  urgent  charac- 
ter, would  operate  an  injury  as  extensive  and  fatal  to  the 
community  as  in  any  case  which  can  be  imagined.  We 
are  all  therefore  of  opinion  that  the  judgment  must  be  re- 
versed and  that  the  cause  be  remanded  to  the  circuit  court 
for  a  new  trial. 


379 


Jackson, 

May,  1834. 
Farrit 

T 

Kilpatrick. 


Fajlris  vs.  Kilpatrick. 

The  circuit  court  affirmed  the  judgment  of  the  county  court  and  gave  judg- 
ment for  forty-one  dollars,  damages,  on  affirmance.  Defendant  appealed  in  er- 
ror to  the  supreme  court,  where  the  judgment  was  again  affirmed,  and  in  en- 
tering up  the  judgment  the  clerk  of  the  supreme  court  omitted  to  enter  the 
damages  aforesaid:  Held,  that  the  court  had  the  power  at  a  subsequent  term  to 
correct  such  mistake  and  enter  judgment  fox  the  correct  amount 

.  Jackson,  February  23,  1833.  This  day  came  the  saddBbe- 
nezer  Kilpatrick,  by  his  attorney,  and  moved  the  court  to 
correct  an  error  made  in  rendering  the  judgment  herein  at  a 
former  term  of  this  court,  but  because  the  court  are  &ot  ad- 
vised thereon  time  is  taken  to  consider  of  the  same  until  the 
next  term  of  court. 

Jackson,  May  13,  1834.  Hezekiah  Farris,  Valentine  P. 
Barry  and  Edmund  D.  Tarver,  plaintiffs,  vs.  Ebenezer  Kil- 
patrick, defendant.  This  day  came  the  said  defendant,  by 
his  attorney,  and  the  court  having  had  under  advisement 
since  the  last  term  the  motion  herein  then  made  by  the  de- 
fendant to  correct  a  mistake  of  the  clerk  of  this  court  in  en- 
tering the  judgment  of  the  court  at  May  term,  1832,  be- 
tween the  said  parties,  affirming  the  judgment  below  in  all 
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things:  for  that  it  seems  manifest  to  the  court,  from  the  in- 
spection of  the  record,  that  the  clerk  of  this  court  by  mis- 
take omitted  to  include  in  the  judgment  of  this  court  the 
sum  of  forty-eight  dollars,  being  the  damages  given  in  the 
circuit  court  upon  the  affirmance  of  the  judgment  of  the 
county  court  It  is  therefore  considered  by  the  court  that 
the  said  judgment  be  corrected,  and  that  the  said  Ebenezer 
Kilpatrick  recover  of  the  said  Hezekiah  Farris,  Valentine  D. 
Barry  and  Edmund  D.  Tarver,  in  addition  to  the  former  re* 
covery  in  this  cause,  the  sum  of  forty -eight  dollars;  also  the 
sum  of  one  dollar  and  six  cents,  being  interest  thereon  at  the 
rate  of  twelve  and  one-half  per  centum  per  annum  from  the  a 
day  of  the  rendition  of  judgment  in  the  circuit  court  to  the 
day  of  the  rendition  of  the  judgment  in  this  court,  together 
with  the  further  sum  of  two  dollars,  being  interest  at  the  rate 
of  six  per  centum  per  annum  from  the  day  of  the  rendition 
of  the  judgment  in  this  court  up  to  the  present  time;  making 
in  the  whole  the  sum  of  fifty-four  dollars  and  ten  cents.  It 
is  also  considered  by  the  court  that  the  said  plaintiff  recover 
pf  the  said  defendant  their  costs  herein  expended,  <fcc. 


Crutohfikld  t».  SnwAvr, 


What*  the  clerk  of  the  supreme  court  entered  up  a  judgment  ef  1 
pi  a  canee  in  which  the  judgment  of  tbe  court  below  should  have  been  te- 
verted,  and  due  appeared  from  the  written  opinion  the  court  filed  among*  the 
papers  in  the  cause:  Held,  that  the  court  had  the  power,  at  a  subsequent  term, 
t*  comet  the  judgment  so  entered  by  mwtake. 

The  judgment  of  the  circuit  court  was  in  favor  of  tbed*- 
fandant  in  error,  and  there  was  an  appeal  in  the  natureof  a  writ 
of  error  to  the  April  term,  1837,  of  this  court  Tbe  parties 
appeared  and  the  cause  was  heard  by  this  court  at  that  term, 
and,  upojp  consideration  of  the  errors  assigned,  it  waa  con- 
sidered by  this  court  that  there  was  error  in  the  jjurigsneot  ef 
tbe  court  below,  and  it  was  ordered  that  the  same  be  reversed 
and  that  the  cause  be  remanded  for  a  new  trial.  The  opin- 
ion of  the  court  was  in  writing  aad  filed  among  the  records 
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of  the  court,  as  required  by  law,  by  which  it  fully  appeared    Jackson, 
to  the  court  that  the  judgment  was  reversed.    This  fact  was         '  ^   * 
also  fully  admitted  by  the  counsel  for  defendant  in  error. 
The  clerk  by  mistake  entered  a  judgment  of  affirmance* 
contrary  to  the  opinion  and  order  of  the  court. 

The  plaintiff  in  error  at  the  April  term,  1838,  moved  the 
court  to  correct  the  judgment  so  entered  by  mistake,  so  that 
the  same  might  be  in  conformity  with  the  opinion  of  the  court 
as  delivered  at  the  hearing  of  the  cause;  or,  that  said  judg- 
ment should  be  vacated  and  stricken  out  of  the  record,  and 
that  judgment  should  be  entered  in  favor  of  the  plaintiff  in 
error,  as  of  the  last  term  of  this  court 

Totten  and  AT  Campbell,  for  plaintiff,  referred  to  the  fol- 
lowing authorities  to  sustain  the  motion.  WardeU  vs.  Eden, 
2  Johns.  Cases,  121;  Bank  of  Neuburgh  vs.  Seymour  and 
Smith,  14  Johns.  Rep.  219:  Lee  vs.  Curtis,  17  Johns.  Rep.: 
Lansing  vs.  Lansing,  18  Johns.  Rep.  502:  Burr  vs.  Reeves, 
1  Johns.  Rep.  507:  Seaman  vs.  Drake,  1  Cains9  Rep.  9:  Close 
ys.  Gillespie,  3  Johns.  Rep.  526:  Atterbury  vs.  Smith,  1  Cains' 
Rep.  495:  Short  vs.  Coffin,  5  Burr.  2730:  1  Salk.  47, 53:  Rees 
vs.  Morgan,  3  Term  Rep.  349:  5  Taunt.  55S:  4  Taunt.  875: 
J  Taunt  221:  Usher  vs.  Dansey,  4  Maule  and  Selw.  94:  TuL 
ly  vs.  Sparks,  2  Ld.  Ray.  1570:  Mechanics  Bank  vs.  Min- 
thorn,  19  Johns.  Rep.  245:  3  Bl.  Com.  on  Amendments: 
Phelps  vs.  Ball,  1  Johns.  Cases,  31:  Union  Turnpike  Com- 
pony  vs.  Jenkins,  1  Cains1  Rep.  391,  583:  Clements  vs.  Wal- 
ler, 4  Burr.  Rep.  2156. 

Per  Curiam.    Let  the  judgment  be  corrected. 
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P»i*n»  et  ah.  «*.  The  State. 

Where  several  persona  were  jointly  indicted  and  jointly  convicted,  but  Knoxvillb, 
•eparaie  judgmental  were  rendered  against  them:  Held,  that  the  clerk,  in  ma-         y'        * 
king  oat  the  bine  of  eoet,  afcasld  tax  a  fee  agaiuTeeoB  defendant  ibr  tbe  utter-       Peaiaae 
ney  general  TheVate. 

At  the  April  term,  1838,  of  the  circuit  court  of  Cocke  coun- 
ty George  Penland,  Daniel  Evans  and  George  W.  Allen 
were  indicted  jointly  and  were  convicted  of  gaming,  and 
judge  Anderson  fined  them  eaeb  thesom  of  five  dollars;  sep- 
arate judgments  were  entered  therefor  against  them.  The 
clerk  taxed  in  the  bills  of  cost  the  sum  of  ten  dollars  against 
each  defendant,  as  tax  fees  for  the  attorney  general. 

At  the  December  term  the  counsel  .of  the  defendants 
moved  the  court  to  correct  the  bill  of  costs  by  striking  out 
all  the  tax  fees  except  one.'  This  the  presiding  judge,  An- 
derson, refused  to  do.  The  defendants  prayed  and  obtained 
an  appeal  in  the  nature  of  a  writ  of  error  to  the  supreme 
court. 

Peckt  for  plaintiffs  in  .error. 

Attorney  General,  for  the  State. 

Tukley,  J.  delivered  the  opinion  of  the  court. 

This  is  an  application  by  the  plaintiffs  in  error  for  there* 
taxation  and  correction^  bilk  of  cept  md*r  the  following  cir- 
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Kjcoxvelle,  cumstances:  they  were  jointly  indicted  for  the  offence  of  ga- 
.  ming  and  jointly  convicted,  but  separate  judgments  were  ren- 


Joly,  1839 


The  State 

POMJ.     • 


dered  against  them,  and  in  taxing  the  bills  of  cost  the  clerk 
has  allowed  separate  tax  fees  against  each  individual  defend- 
ant in  favor  of  the  attorney  general,  when  it  is  contended 
he  was  only  entitled  to  one,  which  should  have  been  taxed 
against  all  the  defendants  jointly.  The  court  below  refused 
to  alter  the  bills  of  cost,  and  we  think  correctly. 

The  act  of  1824,  ch.  5,  sec.  3,  provides  that  whenever  any 
fine,  or  cost  shall  be  rendered  in  any  court  agfcinst  any  de- 
fendant upon  any  prosecution  under  any  of  the  statutes 
which  may  be  enforced  to  discourage  and  suppress  gaming, 
ten  dollars  shall  be  taxed  in  the  bill  of  cost  as  a  fee  for  the 
attorney  general.  The  statute  we  think  warrants  the  mode 
of  taxation  adopted  by  the  clerk,  Whatever  difficulty  might 
have  existed  if  a  joint  judgment  had  been  rendered  against 
the  plaip tiffs  in  error,  there  can  be  none  in  as  much  as  there 
hft»  been  separate  judgments  against  each  individually.  The 
judgment  of  the  court  below  will  therefore  be  affirmed. 


Tm  State  ps.  Poem. 


Where  an  indictment  charged  the  defendant  with  ontewfollj  betting  two 
dollars  upon  a  hone-race  with  a  person  to  the  jurors  unknown,  which  add 
hone-race  was  not  rurf  upon  a  path  or  track  made  or  kept  for  the  purpose  of 
Held,  that-an  indictable  oienee  was  charged* 


The  grand  jury  of  Claiborne  county  at  the  May  term, 
1838,  of  the  circuit  court,  returned  a  presentment  against 
Bennet  H.  Posey,  in  the  following  words: 

"State  of  Tennessee,  Claiborne  county.  Circuit  court. 
May  term,  1838.  The  grand  jurors  of  the  State  of  Tennes- 
see, being  duly  elected,  empannelled,  sworn  and  charged  for 
the  body  of  the  county  of  Claiborne  aforesaid,  upon  their 
oaths  present  that  Bennet  H.  Posey,  late  of  said  county,  la-* 
borer,  heretofore,  to  wit,  upon  the  3d  day  of  March,  1838, 
m  said  county,  unlawfully  did  bet  two  dollars  with  a  person 
to  the  jurors  unknown  upon  a  horse-nice,  which  said  hone- 
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race  was  not  ran  upon  a  path  or  track  made  or  kept  for  the  Knoxfillb, 

0  ,  July,  1839. 

purpose  of  horse-racing. 


The  sua© 


"And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present  that  Bennet  H.  Posey,  late  of  the  said  coun*  Fo-6y 
ty,  upon  the  year  and  day  last  aforesaid,  in  the  county  of 
Claiborne,  djd  bet  and  wager  bank  notes,  being  valuable 
things*  with  a  person  to  the  jurors  unknown,  upon  said 
horse-race,  which  said  horse-race  was  not  run  upon  a  track 
or  path  made  or  kept  for  the  purpose  of  turf-racing,  contrary 
to  the  form  of  the  statutes  in  such  cases  made  and  provided* 
and  against  the  peace  and  dignity  of  the  State." 

The  defendant  demurred  and  assigned  for  cause:  1.  That 
there  is  no  indictable  offence  charged.  2.  That  it  is  not  al- 
leged the  race  was  along  a  public  road.  3.  That  turf-racing 
is  not  indictable,  and  it  is  not  alleged  that  the  race  was  not  on 
the  turf.  4.  The  first  count  does  not  conclude  against  the 
form  of  the  statute.  5.  Nor  against  the  peace,  and  dignity 
of  the  State. 

On  argument  of  the  demurrer  before  his  honor  judge.  An- 
derson at  September  term,  1838,  he  sustained  it,  and  gave 
judgment  that  the  defendant  go  hence,  &c.  The  attorney 
general,  Garrett,  appealed  in  error* 

Attorney  General,  for  the  State. 

&  R.  Rodger*,  for  defendant  in  error. 

Ghebn,  J.  delivered  the  opinion  of  the  court. 

The  act  of  1820,  ch.  5,  exempts  turf-racing  from  the  pen* 
alties  inflicted  by  the  statutes  against  gaming.  Match  ra- 
ces for  short  distances  not  being  regarded  by  sportsmen  as 
turf-racing,  the  exemption  in  this  act  was  not  considered  as 
extending  to  such  races.  The  act  of  1833,  ch.  10,  (Comp* 
Stat.  360,)  explanatory  of  the  act  of  1830,  ch.  5,  declares 
that,  "all  horse-racing,  without  regard  to  the  distance  which 
may  be  run,  where  the  same  is  run  upon  a  track  or  path 
made  or  kept  for  the  purpose  of  horse-racing,  shall  be  deemed 
turf-racing  within  the  meaning  of  the  acts  of  assembly  of 
this  State."  This  latter  act  evidently  intended  to  change 
the  law  as  it  stood  only  as  it  regards  the  distance  which  ip*y 
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Knoxvillb,  be  run.  It  makes  races  of  only  a  quarter  of  a  mile  turf-ra*- 
jqiy,i839.  c^^  but  it  does  not  exempt  them  from  the  penalties  of  the 
Tb«  stat«  ^^  agajnst  gaming  unless  they  be  run  "upon  a  track  or  path 
L<m«-  made  or  kept  for  the  purpose  of  horse-racing."  The  indict- 
ment in  this  case  alleges  that  the  race  was  not  run  on  a  "track 
made  or  kept  for  horse-racing:"  it  is  therefore  not  within  the 
exemption  of  the  act  of  1833,  and  consequently  is  indicta- 
ble as  though  that  act  had  not  passed.  The  legislature  nev- 
er intended  to  tolerate  horse-races  gotten  up  and  run  at  dis- 
tilleries, grog  shops  and  musters,  where  the  crowds  of  excited 
intoxicated  persons  would  render  it  alike  dangerous  and  de- 
moralizing. Indeed  the  policy  of  the  exemption  of  horse- 
racing  from  the  penalties  of  the  statutes  against  gaming  may 
in  all  cases  be  regarded  as  questionable;  and  it  is  the  duty  of 
the  courts  to  construe  these  statutes  so  as  to  suppress  the  mis- 
chief of  gaming,  and  consequently  to  exempt  such  only  as 
fall  within  the  express  provisions  of  the  law. 

Reverse  the  judgment,  and  remand  the  cause  for  a  trial 
upon  its  merits. 


The  State  vs.  Long. 


In  an  indictment  for  murder  it  is  not  necessary  that  it  should  appear  in  tfae 
caption  that  the  jury  were  sworn;  it  is  sufficient  if  it  appear  in  the  body  of  the 
indictment  returned  by  them  that  they  were  duly  sworn. 

On  the  33d  day  of  January,  1837,  the  grand  jury  of  Se- 
vier county  indicted  John  Long  for  the  wilful,  deliberate  and 
premeditated  murder  of  Jane  Long,  by  shooting  her  with  a 

rifle  gun  on  the day  of ,1837,  in  the  county 

of  Sevier,  State  of  Tennessee.  The  venue  was  changed 
by  the  coort,  by  the  consent  of  the  defendant  and  the  offi- 
cer of  the  government,  to  the  county  of  Knox,  a  competent 
jury  not  being  obtainable  in  the  county  of  Sevier.  He  was 
pot  upon  his  trial  at  the  June  term,  1837,  judge  PoweH  presi- 
ding, upon  the  plea  of  not  guilty,  and  found  guilty  of  mur- 
der in  the  first  degree.  A  motion  for  a  new  trial  was  made 
and  overruled.  •  A  rftotion  was  also  made  to  arrest  the  judg- 
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meat  of  the  court.    This  motion  was  overruled  and  the  de-  Kmoxville, 
fondant  sentenced  to  be  hanged  on  the  1 J  th  day  of  August  en- ,, July'1839- 
suing  at  the  usual  place  of  execution  in  the  vicinity  of  the     Tll%But6 
town  of  Knoxville.  Lo0* 

The  defendant  prayed  and  obtained  an  appeal  from  this 
judgment  to  the  supreme  court  at  Knoxville.  The  caption 
to  the  indictment  upon  which  the  cause. was  decided  was  in 
the  following  words: 

"Slate  of  Tennessee,  Sevier  county.  Be  it  remembered,  that 
at  a  circuit  court  began  and  held  by  the  honorable  Edward 
Scott  for  the  county  of  Sevier,  at  the  court-house  in  the  town 
of  Sevierville,  on  the  fourth  Monday  in  January,  1837,  the- 
following  proceedings  were  had,  to  wit: 

"Monday,  23d  January,  1837.  This  day  Champion  Cow- 
an,  high  sheriff  of  Sevier  county,  returned  into  open  court 
the  State's  wHt  of  venire  facias  executed  upon  the  following 
persons,  to  wit:  George  M'Mahon,  John  Williams,  &c.  &a 
out  of  whom  the  following  persons,  good  and  lawful  men,  by 
the  county 'court  appointed  and  by  the  sheriff  duly  sum- 
moned, were  chosen  a  grand  inquest  for  the  body  of  the. 
county  of  Sevier,  to  wit:  George  M'Mahon,"  &c 

The  indictment  returned  by  this  jury  began  as  follows: 

"State  of  Tennessee,  Sevier  county.  January  term  sir- 
cuit  court,  1837.  The  grand  jurors  for  the  State  aforesaid* 
being  duly  summoned,  elected,  sworn  and  charged  to  en- 
quire for  the  body  of  the  county  of  Sevier,  upon  their  oath 
aforesaid  present  that  George  Long,"  dec*  &c.  charging  the. 
offence  in  the  usual  form. 

John  R*  Nelson,  for  the  defendant  in  error. 
Attorney  General,  for  the  State. 

Reese,  J.  delivered  the  opbion  of  the  court. 

The  objection  to  the  record  of  the  proceedings  in  the 
court  below  mainly  insisted  on  as  constituting  a  ground  for 
the  reversal  of  the  judgment  is,  that  what  is  technically 
termed  the  caption  of  the  indictment  does  not  show^hat  the 
gntad  jury  had  been  sworn.  Ten  years  since  this  question 
came  expressly  under  the  consideration  of  the  supreme  court 
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Kwoxvillb,  in  the  case  of  M'Clure  vs.  The  State,  1  Yerger,  206,  was 
_J^}^L^  elaborately  discussed  at  the  bar,  and  was  solemnly  deter- 
Th«  state     mjne<j  by  a  majority  of  the  judges  against  the  prisoner,  and 
J***       he  was  condemned  and  executed. 

As  the  question  is  one  of  a  character  merely  technical, 
and  as  in  this  case,  and  indeed  in  every  case,  there  must 
be,  from  the  nature  of  the  thing,  a  moral  certainty  that, 
in  point  of  fact,  the  jury  had  been  sworn,  we  would  per- 
haps at  the  last  term  of  the  court,  when  this  case  was  first 
argued,  have  contented  ourselves  with  resting  upon  th$  au- 
thority of  the  decision  in  1  Yerger's  Reports,  above  referred 
to,  and  have  affirmed  the  judgment,  if  the  two  judges  who 
concurred  in  the  result  of  that  decision  had  not  so  far  dif- 
fered in  the  grounds  upon  which  their  opinion  was  placed; 
judge  Whyte  assuming  that  the  words  "empannelled,  sworn 
and  charged19  did  not  constitute  a  portion  of  the  indictment 
itself,  but  were  parcel  of  the  caption,  and  judge  Catron  more 
correctly  contending  that  those  words  were  a  portion  of  the 
indictment,  but  insisting  that  they  being  found  there  their 
omission  in  the  caption,  if  material,  would  be  supplied. 
Anxious  that  the  trial  by  jury  secured  by  the  constitution 
should  not,  even  in  its  modes  and  forms,  be  by  any  act  of  oars 
violated  or  impaired,  we  continued  the  cause  till  the  present 
term  that  it  might  be  again  argued,  and  that  we  might  look 
.  into  the  English  authorities  referred  to  by  the  court  in  the 
ease  of  M*Cture  vs.  The  State,  A  reference  to  the  form  of 
captions  and  to  the  commencement  of  indictments,  as  shown 
in  Saunders  and  Wentworth,  wiU  establish  that  a  practice 
has  long  since  been  adopted  in  our  State  of  incorporating 
with  the  commencement  of  the  indictment  itself  the  sub- 
stantial part  of  the  English  captions,  that  is,  adding  the 
"jurat,  et  oner  at."  of  the  English  caption  to  the  "super  ta-  * 
gramentum  suumP  of  their  indictments.  The  English  cap- 
tion, it  is  said,  and  perhaps  truly,  constitutes  in  the  first  in- 
stance no  part  of  the  record  below,  but  it  is  an  historical 
statement  of  the  clerk  prefixed  to  the  record  when  the  cause 
is  sent  up.  If  such,  as  it  seems,  be  their  practice,  the  record 
furnished  by  the  indictment,  which  is  received  by  the  court 
from  the  jury,  that  the  jury  had  been  sworn,  empannelled 
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and  charged  as  required-by  law,  would  be  at  least  of  as  high  Kkoxvills, 
verity  as  a  memorandum  or  historical  statement  of  the  clerk.  -  °  ' 
But  it  was  determined  in  England  in  the  time  of  Holt  by  the 
whole  court,  in  the  case  of  The  King  vs.  Morgan,  1  Ray- 
mond, 710,  that  the  omission  in  the  caption  of  the  words 
"sworn  and  charged"  would  make  no  difference,  and  that  it 
would  be  good  without  them.  And  in  a  case  reported  in  3 
Salkeld,  it  \3  ruled  the  omission  of  the  word  "empannelled"  in 
the  caption  will  not  be  error.  In  North  Carolina,  where  the 
commencement  of  the  indictment  does  not,  as  with  us,  con- 
tain the  words  "empannelled,  sworn  and  charged,"  but  where 
the  English  form  of  commencement  is  adopted,  namely, 
"The  jurors  of  the  State,,  upon  their  oath,  present,"  &c.  it 
has  been  determined  in  the  case  of  The  State  vs.  Kimbrough, 
2  Dev.  431,  since  our  case  of  M'Clure  vs.  The  State,  that  the 
omission  to  show  in  the  caption  that  the  jury  had  been  sworn 
does  not  constitute  error.  Earlier  cases  in  the  same  State, 
referred  to  in  the  case  of  M'Clure,  are  perhaps  stronger. 
We  are  therefore  of  opinion  that  the  result  of  the  decision 
in  the  case  of  M'Clure  vs.  The  State  was  not  contrary  to 
principle  or  inconsistent  with  adjudged  cases  and  we  yield  to 
its  authority.  Minor  objections  to  the  record  have  been  ta- 
ken; we  have  duly  considered  of  them;  they,  need  not  here 
be  enumerated;  we  are  of  opinion  that  none  of  them  are  ma- 
terial or  can  avail  the  prisoner  any  thing. 
The  judgment  must  be  affirmed. 
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Knoxvillx, 
*■"*"»•  The  State  vs.  Haggard. 


TbeStaU 
Haggard. 


The  penalty  of  the  act  or  1620,  ch.  11,  sec.  1,  applies  with  equal  force  to 
violation*  of  the  acta  of  1827,  dv  20,  flee.  1,  and  1633,  ch.  80,  sec  1;  there- 
fore when  any  officer  shall  seize  and  sell  for  the  satisfaction  of  an  execution 
the  only  farm  horse,  mule  or  yoke  of  oxen  which  the  head  of  a  family  en- 
gaged in  agriculture  may  have,  he  is  indictable  for  a  misdemeanor  in  office. 

Where  the  defendant  in  the  execution  has  but  one  farm  horse,  mule  or  yoke 
of  oxen,  it  is  not  necessary  that  he  should  select  or  set  apart  such  horse,  mule 
or  yoke  of  oxen. 

Where  he  has  several  he  has  the  right  of  selection. 

The  defendant  in  the  execution  may  waive  the  benefit  of  the  act,  bat  in 
the  absence  of  proof  it  will  not  be  presumed  that  he  does  waive  it;  on  the 
contrary  the  defendant  indicted  for  violating  the  statute  must  prove  the  wai- 
ver. 

Robert  Haggard,  a  constable  of  Roane  county,  was  in- 
dicted in  the  circuit  court  of  that  county  for  a  misdemeanor 
in  office,  in  levying  upon  and  selling  a  mare,  the  property  of 
one  Henry  Boyd.  The  indictment  charges  that  Haggard 
was  a  constable  in  the  county  of  Roane;  that  an  execution 
against  the  property  of  Henry  Boyd  came  to  his  hands;  that 
Boyd  was  the  head  of  a  family  engaged  in  agriculture;  that 
he  possessed  and  owned  one  mare  and  no  other  horse  beast, 
mule  or  yoke  of  oxen;  that  said  Haggard,  constable,  levied 
upon  said  mare  and  sold  her  by  virtue  of  said  execution. 

The  defendant  pleaded  not.guilty  to  the  indictment,  and 
being  put  upon  his  trial,  a  jury  of  Roane  county  returned 
a  verdict  of  guilty  against  him.  The  defendant  by  his 
counsel  moved  the  court  to  arrest  judgment,  which  motion 
prevailed  and  the  judgment  was  arrested.  The  attorney 
general  appealed  in  error  to  the  supreme  court. 

Attorney  General,  for  the  State. 

Jarnagin,  Churchwdi  and  Lyon,  for  defendant  in  error. 
For  defendant  it  is  insisted  he  is  not  subject  to  an  indict- 
ment for  the  acts  charged,  because: 

1.  The  act  of  1820,  ch.  11,  (Caruthers  and  Nicholson's  Dig. 
633,)  says,  "it  shall  and  may  be  lawful  for  each  individual  in 
this  State  against  whom  an  execution  may  issue  to  select 
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and  set  apart  one  cow,"  &c.  "which  article  such  individual  Kmoxtoia, 
shall  be  protected  in  the  enjoyment  of."  This  act  far-.  f' 
ther  provides  "if  any  levying  officer  shall  presume  to  act  in 
contravention  of  this  act,  or  attempt  to  evade  the  same,  it 
shall  be  deemed  a  misdemeanor  in  office,"  &c.  The  bill  of 
indictment  does  not  allege  the  mare  levied  upon  was  se- 
lected and  set  apart  by  the  defendant  in  the  execution;  and 
therefore,  if  such  property  had'  been  exempt  by  the  act  of 
IS20,  defendant  committed  no  offence  by  the  levy. 

2.  The  act  of  18*27,  ch.  30,  (Caruthers  and  Nicholson,  534,) 
says,  "it  may  be  lawful  for  any  person  in  this  State  against 
whom  an  execution  may  issue  to  set  apart  ten  barrels  of 
corn,"  &c.  The  language  of  this  act  deserves  notice,  because 
it  in  express  terms  grants  a  privilege  to  defendant  in  execu- 
tion, and  does  make  it  a  misdemeanor  to  levy  upon  the  prop- 
erty exempted. 

3.  The  act  of  1833,  ch.  80,  (Caruthers  and  Nicholson,  535,) 
is  the  first  act  that  exempts  a  farm  horse,  mule  or  yoke  of 
oxen,  and  uses  this  language:  "In  addition  to  the  property 
heretofore  exempt  from  execution  by  the  several  acts  of  the 
general  assembly  of  this  State  there  shall  also  be  exempt  in 
like  manner  a  farm  horse,'9  &c.  The  5th  section  of  this  act 
limits  the  benefit  of  it  to  the  heads  of  families,  and  says 
not  one  word  about  it  being  a  misdemeanor  in  an  officer  to 
levy,  &c.  An  act  cannot  subject  a  person  to  indictment  by 
intendment  of  law.  The  injury  in  this  case,  if  any,  was 
of  a  private  nature,  and  not  the  subject  of  an  indictment, 
Rex  vs.  Sermon,  1  Burrow,  516:  Rtx  vs.  GUI,  1  Strange, 
190:  Castle's  case,  Cr.  Jac.  643: 1  Russell  ofa  Crimes,54.  Tilt 
judgment  of  the  circuit  court  should  be  affirmed. 

Green,  J.  delivered  the  opinion  of  the  court. 

By  the  act  of  1833,  ch.  80,  it  is  provided  that,  in  addition  to 
the  property  heretofore  exempt  from  execution  by  the  sercer* 
al  acts  of  the  general  a&semby  of  the  State,  there  sbalijafao 
be  exempt  in  like  manner,  in  the  hands  of  a  person  engaged 
in  agriculture,  a  plough,  &c.  and  one  farm  horse,  mule  or 
yoke  of  oxen.  The  first  act  upon  this  subject  was  passed 
in  1890,  ch.  II,  (N.  and  C.  533,)  which,  after  specifying  * 
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IUioxvillk,  number  of  articles  to  be  set  apart  by  each  individual  against 

^- whom  an  execution  might  issue,  provides'  that  these  articles 

shall  be  exempt  from  execution;  and  that  any  levying  officer 
who  might  presume  to  act  in  contravention  of  the  act,  or  at- 
tempt to  evade  the  same,  shall  be  deemed  guilty  of  a  misde- 
meanor in  office  and  punished  accordingly. 

The  act  of  1327,  ch.  20,  next  came  and  authorized  the  set- 
ting apart  the  additional  articles  of  ten  barrels  of  corn  and 
three  hundred  pounds  of  bacon  or  pork,  under  the  regula- 
tions and  restrictions  prescribed  by  the  first  section  of  1820. 
Then  comes  the  act  of  1S33,  now  under  consideration. 

In  construing  these  acts  of  assembly  we  are  to  give  them 
that  sense  they  would  have  if  they  were  but  different  parts  of 
one  act.  They  are  upon  the  same  subject,  are  based  upon 
the  same  principles,  and  each  of  the  subsequent  acts  refer 
to  the  preceding  one.  Construe  them  all  as  but  one  act,  and 
we  cannot  doubt  but  that  the  property  which  was  exempted 
from  execution  by  the  acts  of  1827  and  1833  is  also  pro- 
tected by  the  same  penalties  which  were  inflicted  by  the  act 
of  1820.  The  subsequent  acts  do  but  introduce  into  the  act 
of  1820  additional  articles  of  property  to  be  exempt  from  ex- 
ecution; and  to  these  articles  the  rights  and  duties  of  the  par- 
ties attach,  as  they  are  fixed  by  that  act.  We  think,  there- 
fore, that  a  levying  officer  who  may  presume  to  act  in  con- 
travention of  the  act  of  1833,  or  attempt  to  evade  the  same, 
shall  be  deemed  guilty  of  a  misdemeanor  in  office  in  like 
manner  as  by  the  act  of  1890  he  is  declared  to  be  guilty. 

But  it  is  insisted  that  this  judgment  ought' to  be  arrested 
because  the  indictment  does  not  allege  that  the  horse,  for 
levying  on  which  the  defendant  was  prosecuted,  was  select- 
ed and  set  apart  by  the  defendant  in  the  execution,  as  he 
is  permitted  to  do  by  the  act  of  1820. 

The  indictment  alleges  that  Boyd,  the  defendant  in  the  ex- 
ecution, is  the  head  of  a  family,  engaged  in  agriculture,  and 
owning  or  possessing  no  other  farm  horse,  mule  or  yoke  of 
oxen  than  the  one  levied  on. 

To  "select  and  set  apart"  means  the  taking  one  or  more  ar- 
ticles from  other  articles  of  a  like  character.  But  here  there 
was  but  one  farm  horse  owned  by  the  party,  and  as  the  law 
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exempts  one  from  execution,  it  would  be  abeurd  to  make  the  Kjwxvilli, 
right  of  the  defendant  in  the  execution  depend  upon  his  - 


declaration  to  the  officer  that  he  claimed  the  benefit  of  the  The  *tote 
law.  Whether,  if  there  had  been  several  horses,  the  officer  "w*- 
could  have  taken  them  all,  unless  the  defendant  in  the  exe- 
cution had  selected  and  set  apart  one  for  himself,  is  a  ques- 
tion we  need  not  now  decide.  In  such  case,  the  right  to  se- 
lect and  set  apart  one  of  several  horses,  would  give  the  de- 
fendant in  the  execution  the  tight  to  take  the  best  and  most 
valuable  of  these  animals;  but  it  does  not  follow  that  be- 
cause he  may  select  and  set  apart,  that  in  case  he  is  absent 
when  the  levy  is  made,  or  may  fail  to  make  such  selection 
from  any  other  cause,  he  forfeits  his  right  to  the  benefit  of 
these  acts.  How  this  may  be  it  will  be  time  enough  to  de- 
cide when  the  case  may  arise. 

But  it  is  insisted  that  as  the  act  was  made  for  the  benefit 
of  the  defendant  in  the  execution  he  had  a  right  to  waive 
such  benefit,  and  that  it  does  not  appear  but  that  he  did  so. 
It  is  true  a  party  may  waive  a  benefit;  but  it  is  not  to  be 
presumed  that  he  would  do  so.  If  such  were  the  fact,  it  would 
be  matter  of  defence,  and  proof  of  the  fact  must  come 
from  the  defendant.  1  Chitty,  232.  The  judgment  must 
be  reversed;  and  this  court,  proceeding  to  render  such  judg- 
ment as  the  circuit  court  should  have  given,  order  that  the 
defendant  be  fined  five  dollars  and  pay  the  costs  of  prosecu- 
tion. 

ifoTs.    This  case  wu  recognized  and  affirmed  at  the  December  term, 
1839,  at  Nashville.  Reporter. 

50 
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Knoxville, 
July,  1839. 

Evans 


Evans  vs.  The  State. 


The  Bute.  A  constructive  assault,  such  as  besetting  the  house  of  another,  is  not  such 
an  assault  as  is  meant  by  the  52d  section  of  the  act  of  1829,  ch.  23.  It  must 
be  an  actual  assault  on  the  person,  coupled  with  the  felonious  intent,  to  make 
out  the  offence  described  in  that  section. 

Gray  Garrett,  attorney  general  of  the  12th  solicitorial  dis- 
trict, at  the  instance  of  Isaac  A.  Miller,  prosecutor,  preferred 
a.  bill  to  the  grand  jury  of  Sevier  county  at  the  August  term, 
1838,  of  the  circuit  court  of  said  county  against  John  Evans 
for  an  assault  upon  said  Miller  with  intent  to  commit  mur- 
der in  the  first  degree. 

The  first  count  in  this  bill  charged  that  Evans,  on  the  6th 
day  of  August,  1838,  in  the  town  of  Sevierville,  in  the  coun- 
ty of  Sevier,  made  a  wilful,  felonious  and  premeditated  as- 
sault upon  Isaac  A,  Miller  with  intent  to  commit  murder  in 
the  first  degree. 

The  second  count  was  in  the  words  following,  to  wit:  "The 
grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present  that  heretofore,  to  wit,  on  the  day  and  year  last  above 
mentioned,  at  Sevierville,  in  the  said  county  of  Sevier,  Mm 
Evans,  late  of  said  county  of  Sevier,  tailor,  with  force 
and  arms  feloniously,  wilfully  and  maliciously  did  assault 
one  Isaac  A.  Miller,  then  and  there  being  in  the  peace  of 
the  State,  by  then  and  there  in  the  night  time  arming  him- 
self with  a  pistol  charged  with  gun-powder  and  leaden  ball 
and  besetting  the  dwelling  house  of  the  said  Isaac  A.  Miller* 
the  said  Isaac  A.  Miller  and  his  family  then  and  there  resi- 
ding and  dwelling  in  said  house,  with  intent  him  the  said  Isaac 
A.  Miller  feloniously,  wilfully,  premeditatedly  and  delibe- 
rately and  of  his  malice  aforethought  then  and  there  to  kill 
and  murder  in  the  first  degree,  to  the  evil  example,"  dec. 

The  grand  jury  found  a  true  bill  against  the  defendant  on 
the  whole  charge  preferred  against  him.  The  cause  was  sub- 
mitted to  a  jury,  judge  Powell  presiding,  at  the  same  term. 

It  appeared  that  the  prosecutor,  Miller,  had  a  suit  pending 
with  one  Uermon  in  the  circuit  court  of  Sevier  county,  and 
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that  Dermon  had  a  subpoena  served  upon  John  Evans,  de-  Knoxville, 
fendant,  commanding  him  to  appear  and  testify  in  the  cause;     °  y' 


that  in  consequence  of  this  Miller  had  written  to  the  State  of  T  "* 
South  Carolina  and  procured  by  mail  the  transmission  of  a  Tbe8tale- 
record  of  the  conviction  of  Evans  for  larceny  in  stealing  a 
trunk,  in  which  he  was  sentenced  to  receive  twenty  lashes. 
The  contents  of  the  record  become  public,  and  the  fact  of 
its  arrival  come  to  the  knowledge  of  Evans.  In  some  short 
time  thereafter  Evans  left  the  country  swearing  that  he  would 
have  satisfaction  at  some  time.  He  was  absent  some  three 
or  four  years  and  returned,  calling  himself  Jones.  He  ar- 
rived in  the  town  of  Sevierville  in  the  evening,  called  at  a 
grocery,  got  some  liquor,  and  enquired  and  ascertained  the 
house  where  Miller  and  his  family  resided.  He  had  a  pistol, 
and  swore  that  he  intended  to  have  Miller's  life.  He  went 
to  the  house  of  Miller  at  about  the  hour  of  twelve  o'clock  at 
night  on  the  6th  August,  1833,  and  called.  Miller's  wife  got 
up  and  asked  who  was  there  and  what  he  wanted.  He 
said  he  was  a  traveller  and  wanted  to  see  the  gentleman  of 
the  house.  Miller  then  got  up,  and  before  opening  the  door 
asked  him  his  name;  he  said  it  was  Johnson.  Miller  recog- 
nized his  voice,  and  observed  that  he  knew  him  and  what  he 
wanted.  He  then  sent  his  negro  after  a  gun.  Evans  fled. 
Miller  and  others  pursued  and  arrested  him.  Evans  drew  a 
pistol,  but  did  not  attempt  to  shoot. 

The  defendant's  counsel  requested  the  judge  to  charge  the 
jury  that  a  constructive  assault  by  besetting  the  house  was 
not  such  an  assault  as  would  sypport  a  conviction  under  the 
statute;  but  the  court  was  of  a  different  opinion,  and  charged 
the.  jury  that  if  they  believed  the  besetting  of  the  house  to 
have  been  made  with  the  intent  charged  in  the  indictment 
they  would  be  justified  in  finding  the  defendant  guilty. 

The  jury  found  the  defendant  guilty,  and  assessed  his  uo- 
praonmeatin  the  jail  and  penitentiary  house  of  the  State  at       * 
five  years. 

A  motion  was  made  for  a  new  trial  and  overruled.  A  mo* 
tion  was  also  made  in  arrest  of  judgment  and  overruled. 
The  defendant  appealed  in  error  to  the  supreme  court. 
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Knoxville,      Nelson,  for  plaintiff  in  error. 

July,  1839.  '  r 

smith  Attorney  General,  for  the  State. 

The  State. 

Rbese,  J.  delivered  the  opinion  of  the  court 

The  question  in  the  case  before  us  is,  whether  the  felony 
enacted  by  the  52d  section  of  the  act  of  1829,  ch.  23,  is  made 
""  out  and  established  in  proof  by  showing  a  constructive  as- 
sault pr  assault  in  law  by  besetting  the  house  of  another? 
Thp  sppjipfi  enacts  that  whoever  shall  feloniously  and  with 
malice  aforethought  assault  any  person  with  intent  to  commit 
murder  in  the  first  degree,  &c  The  two  consecutive  sec- 
tions, 53  and  .54,  create  felonies  for  an  assault  upon  the  per- 
son with  no  other  intent  but  to  commit  rape  and  robbery. 
As  the  principal  felony  in  all  these  cases  consists  in  actual 
violence  and  wrong  done  to  the  person,  so  the  secondary  of- 
fence enacted  by  the  statute  requires  in  each  instance  an  ac- 
tual and  personal  assault  coupled  with  the  felonious  intent. 
The  besetting  the  house  of  another  is  an  assault  in  contradis- 
tinction to  an  actual  assault,  and  when  done  with  a  felonious 
purpose  merits  severe  punishment,  but  it  is  not  the  character 
of  assault  intended  by  the  52d  section  of  the  act  of  1829. 
The  circuit  court  held  the  law  to  be  contrary  to.  this  opinion; 
fve  therefore  reverse  the  judgment  and  award  a  new  trial. 


Smith  vs.^Ttw  State. 

Ah  individual  may  be  put  upon  his  trial  upon  the  presentment  of  a  grand 
joiy  instead  of  an  indictment 

Dmnkenneai  is  an  offence  against  good  morals,  and  a  single  act  is  indict- 


The  presentment  charged  that  Robert  Smith  was,  on  the  5th  March,  1839, 
unlawfully,  openlj,  publicly  and  notoriously  drunk:  Held,  that  this  was  an 
rasvjffieient  description  of  the  offence,  and  that  the  presentment  was  bad. 

At  the  June  term,  1838,  of  the  circuit  court  of  Knox  coun- 
ty, the  grand  jury  returned  into  open  court  a  presentment 
pgainst  Robert  Smith  in  the  following  words: 
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"State  of  Tennessee,  Knox  county.    June  term,  circuit  Knoxvjlle, 


court,  1838.  The  grand  jurors  for  the  State  aforesaid,  being  - 
duly  summoned,  elected,  sworn  and  charged  to  enquire  for 
the  body  of  the  county  of  Knox  aforesaid,  upon  their  oaths 
and  upon  the  information  of  Levi  M*Cloud,  one  of  their  own 
body,  present,  that  Robert  Smith,  late  of  said  county,  labor- 
er, on  the  5th  day  of  March,  in  the  year  of  our  Lord  eighteen 
hundred  and  thirty-eight,  in  said  county,  contriving  and  in* 
tending  the  morals  and  manners  of  the  good  people  of  said 
State  to  debauch  and  corrupt,  was  then  and  there  unlawful- 
ly, openly,  publicly  and  notoriously  drunk,  to  the  evil  exam- 
ple of  all  others,  and  against  the  peace  and  dignity  of  the 
State." 

This  presentment  was  signed  by  all  the  grand  jurors.  The 
defendant  moved  the  court  to  quash  the  presentment,  which 
the  presiding  judge,  Scott,  refused  to  do,  and  overruled  the 
motion.  The  defendant  then  pleaded  not  guilty  to  the  pre- 
sentment, and  was  put  upon  his  trial  on  an  issue  upon  the 
plea.  The  jury  not  being  able  to  agree,  a  mis-trial  was  en- 
tered by  consent  of  parties,  and  defendant  recognized  to  ap- 
pear at  the  February  term  succeeding.  At  the  February 
term  the  cause  was  submitted  to  a  jury  again,  judge  Keith 
presiding.  M'Cloud,  upon  whose  information  the  present- 
ment was  returned,  was  introduced,  and  testified  that  he 
had  seen  the  defendant,  Smith,  drunk  on  the  day  mentioned 
in  the  presentment,  at  an  election.  He  was  then  questioned 
as  to  whether  he  had  ever  seen  the  defendant  drunk  at  any 
other  time  within  twelve  months  immediately  preceding  the 
finding  of  the  presentment.  This  question  was  objected  to 
and  overruled.  Mf  Cloud  then  testified  that  he  had  seen  him 
drunk  upon  another  oecasion.  Other  witnesses  were  intro- 
duced by  the  defendant,  who  testified  that  they  had  seen 
Smith  on  the  occasion  last  referred  to,  and  did  not  think  him 
drunk. 

Judge  Keith  charged  the  jury  that  a  single  act  of  drunken- 
ness was  indictable,  and  if  they  were  satisfied  that  he  was 
drunk  at  either  of  the  times  mentioned  by  the  witnesses 
they  should  find  him  guilty.'    The  jury  returned  a  verdict 


July,  1839. 


8n>lth 

v 

The  Slate. 
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Khoxvillk,  of  guilty,  and  a  motion  for  a  new  trial  was  made  and  over- 

8"ltb  The  defendant  then  filed  reasons  in  arrest  of  judgment  as 

The  st**.  fonowg;  J.  There  is  but  one  act  of  drunkenness  charged  in 
the  presentment,  and  defendant  is  not  charged  with  being  a 
common  nuisance.  2.  The  offence  is  not  charged  as  an  of- 
fence against  public  morals.  3.  The  offence  is  not  charged 
to  have  been  committed  against  the  public  peace. 

The  motion  in  arrest  of  judgment  was  overruled,  and  the 
defendant  sentenced  to  pay  a  fine  of  ten  dollars  and  the  cost 
of  prosecution.    He  appealed  in  error  to  the  supreme  court. 

Nelson,  for  defendant  in  error. 

» 
Attorney  General,  for  the  State. 

Gftmf ,  J.  delivered  the  opinion  of  the  court. 

1.  It  is  objected  that  the  defendant  was  put  upon  his  trial 
upon  the  presentment  of  the  grand  jury  instead  of  an  indict- 
ment This  practice  has  been  so  long  followed  in  this  State 
that  it  is  now  too  late  to  question  its  legality,  although  it 
may  not  be  sanctioned  by  established  principles. 

2.  It  is  next  insisted  that  the  presentment  is  bad,  because 
it  charges  the  defendant  with  one  act  of  drunkenness  only; 
It  is  laid  down  in  Blackstone's  Commentaries  that  sobriety  in 
public  is  a  duty  that  every  man  owes  to  the  community.  It 
is  therefore  an  offence  to  good  morals  for  a  man  to  be  public- 
ly drunk,  and  for  this  offence  he  may  be  indicted. 

3.  But  it  is  further  insisted  that  the  offence  is  not  sufficient* 
ly  described  in  this  presentment:  and  we  think  this  objection 
is  well  taken.  The  facts  constituting  the  offence  must  be 
set  forth  so  that  a  defendant  may  understand  the  charge  he  is 
called  upon  to  answer.  1  Chit.  Cr.  L.  231.  This  must  be 
done  with  as  much  certainty  as  the  nature  of  the  case  vill 
admit.  1  Chit.  Cr.  L.  231.  We  think  there  is  no  such  de- 
scription of  the  offence  in  this  case  as  would  enable  the  plain- 
tiff in  error  to  defend  himself  by  reason  of  this  conviction, 
should  he  be  called  upon  again  to  answer  for  the  same  thing. 
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For  this  cause  the  judgment  must  be  arrested.    The  difli*  Kmoxville, 

culty  of  so  describing  a  single  act  of  drunkenness  as  to  put  - 

the  party  upon  his  defence  and  satisfy  him  of  the  facts  that 

are  to  be  proved  against  htm  is  such,  that  notwithstanding 

we  hold  a  single  act  of  public  and  notorious  drunkenness 

to  be  indictable,  we  think  it  always  safest  to  charge  the  of* 

fence  as  in  The  State  vs.  Tipton,  2  Yerg.  542.    Reverse  the 

judgment 


laker. 


Benkbtt  w.  Bahul 

Where  a  jury  agrees  that  each  ahall  specify  the  amount  for  which  he  is  wit 
ling  to  return  a  verdict,  and  they  add  up  the  several  sums  and  return  the  ag- 
gregate as  their  verdict  Held,  that  such  verdict  must  be  set  aside.  But  where 
one  of  the  jurors  adopted  this  plan  without  consulting  his  fellows,  and  pro- 
posed the  result  as  their  verdict,  to  which  they  assented,  the  verdict  is  good. 

Thomas  Bennett  instituted  an  action  of  trespass  on  the 
case  in  the  circuit  court  of  Jefferson  county  on  the  3d  day 
of  March,  1836,  against  John  Baker.  At  the  April  term, 
1836,  the  plaintiff  filed  his  declaration,  charging  that  the  de- 
fendant had  maliciously  prosecuted  him  by  State's  warrant 
upon  a  false  charge  of  arson  by  burning  two  houses,  the  pro- 
perty of  said  Baker,  and  that  he  had  been  duly  acquitted  there- 
of before  a  justice.  The  defendant  pleaded  not  guilty,  and 
issue  was  joined  upon  this  plea.  The  cause  was  submitted 
to  a  jury  of  Jefferson  county,  after  repeated  continuances, 
at  the  April  term,  1839,  judge  R.  M.  Anderson  presiding. 
The  jury  rendered  a  verdict  for  the  plaintiff  for  the  sum  of 
two  hundred  and  seventy-three  dollars  and  fifty-eight  cents. 
The  defendant  moved  the  court  for  a  new  trial,  and  exhibit- 
ed the  following  affidavit  in  support  of  his  motion: 

u  Joseph  C.  Henderson  makes  oath  that  he  was  one  of  the 
jurors  who  tried  the  above  cause;  that  the  jury  differed  as 
to  the  verdict  they  should  render;  soma  of  the  jury  were  for 
smaller  damages  than  others;  and  finally  one  of  said  jury 
divided  the  amount  proposed  by  each  by  twelve,  which 
resulted  in  the  amount  of  damages  rendered.    He  further 


Bennett 
v 

Baker. 


400  DECISIONS  OF  THE  SUPREME  COVET 

Knoxville,  states  that  he  did  not  agree  to  said  calculation  and  verdict, 

July,  183a  •      j-      *u 

-  but  was  deceived  in  the  same. 

Joseph  G.  Hbndebson." 

The  court  overruled  this  motion  and  rendered  a  judgment 
upon  the  verdict,  from  which  judgment  the  defendant  pray- 
ed and  obtained  an  appeal  in  the  nature  of  a  writ  of  error. 

Hynds,  for  plaintiff  in  error.  1.  If  the  jury  should  agree, 
each,  to  put  down  a  sum  and  divide  the  aggregate  amount  by 
twelve,  and  that  the  result  should  be  their  verdict,  a  verdict 
so  obtained  should  be  set  aside.  Graham  on  New  Trials, 
104-5:  Smith  vs.  Cheatham,  3  Cains'  Rep.  57:  15  Johnson's 
Rep.  87:  1  Cowen,  238:  1  Root,  194. 

2.  The  affidavit  of  a  juror  will  be  received  to  show  the 
manner  in  which  the  jury  found  their  verdict.  Crawford  vs. 
State,  2  Yerger's  Rep.  62:  Booby  vs.  'State,  4  Yerger's  Rep, 
111. 

Peck,  for  defendant  in  error. 

TtTELEv,  J.  delivered  the  opinion  of  the  court. 

In  this  cause  the  plaintiff  in  error  moved  the  court  belcrrtr 
for  a  new  trial  upon  the  affidavit  of  one  of  the  jurors,  who 
swears  that  the  jury  differed  as  to  the  amount  for  which  a 
verdict  should  be  returned;  that  one  of  the  jurors  divided 
the  amount  proposed  by  e&ch  juror,  which  resulted  in  the 
amount  of  damages  returned,  and  that  he  did  not  agree  to 
the  calculation  and  verdict,  and  was  deceived  in  the  same. 
The  circuit  court  refused  to  grant  a  new  trial  upon  this  affi- 
davit, and  we  think  correctly.  In  the  case  of  Hudson  vs. 
The  State,  9  Yer.  408,  this  court  held  that  though  the  affi- 
davits of  jurors  may  be  made  the  foundation  for  motions  for 
new  trials,  yet  it  is  a  dangerdus  practice,  and  not  to  be  ex- 
tended beyond  the  point  to  which  it  had  been  already  car- 
ried. To  grant  a  new  trial  upon  the  affidavit  in  this  case 
would  be,  as  we  think,  to  go  further  than  any  case  has  yet 
gone  upon  this  subject.  The  principle,  as  settled  by  the  au- 
thorities, is,  that  a  jury  shall  not  agree  among  themselves 
that  each  shall  specify  the  amount  for  which  he  is  willing  to 
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find  a  verdict,  divide  the  whole  by  twelve,  and  return  the  sum  Knoxville* 
thus  produced  as  the  result  of  their  deliberation;  because  it  -  y* 
is  in  the  nature  of  gambling  for  a  verdict,  atad  places  it  in 
the  power  of  one  juror  to  make  the  amount  unreasonably 
great  or  small,  as  he  may  think  proper.  But  such  a  case  is 
nM  made  out  by  this  affidavit;  it  does  not  appear  that  the 
jury  agreed  to  resort  to  this  mode  of  ascertaining  their  ver- 
dict, but  that  one  of  the  jury,  of  his  own  accord  and  with- 
out consulting  his  fellows,  adopted  it  and  proposed  the  result 
as  the  amount  of  the  verdict,  to  which  they  assented.  This 
is  very  different  from  the  case  in  which  the  jury  agree  in  the 
first  instance  to  abide  by  this  mode  of  finding  a  verdict 
Here  they  knew  the  amount  proposed  before  they  agreed  tti 
find  it,  and  it  thereby  became  the  result  of  their  judgment; 
there  they  agreed  to  find  a  sum  to  be  ascertained  in  a  par- 
ticular way,  not  having  any  idea  what  the  amount  may  be. 
We  consider  this  as  nothing  more  than  a  proposition  by  the 
juror  to  return  the  verdict  for  the  specified  sum,  which  was 
done.  Dana  vs.  Tucker,  4  Johns.  Reports,  487:  Grenell  vs- 
Philip*,  1  Mass.  Rep.  561:  Graham  on  N.  T.  106.  As  to 
that  portion  of  the  affidavit  in  which  the  juror  says  that  hd' 
did  not  agree  to  the  calculation  and  verdict,  but  was  deceiv- 
ed, all  that  is  necessary  to  be  observed  is,  that  he,  together 
with  his  fellow  jurors,  returned  the  verdict  in  open  court, 
and  he  shall  not  now  be  heard  to  allege  any  thing  to  the  con- 
trary. The  practice  would  be  exceedingly  dangerous,  neces- 
sarily tending  in  its  consequences  to  corruption  and  perjury* 
The  judgment  will  therefore  be  affirmed. 

51 
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Knoxvillb, 
Joly' 1839« ,  Hays  and  Wife  vs.  Hays. 

Hays 

ta  r  Hays  said  to  Rebecca  H.  "You  have  killed  one  negro  and  nearly  killed  ano- 

ther" Held,  that  these  words,  being  capable  of  two  constructions,  the  one 
defamatory  and  the  other  not  so,  it  should  have  been  left  to  the  jury  to  have 
determined  whether  they  were  used  in  the  defamatory  sense  or  not;  and  if 
the  jury  had  found  that  they  were  used  in  the  defamatory  sense,  imputing  a 
charge  of  felonious  slaying,  the  court  would  have  so  regarded  them. 

This  is  an  action  for  words  spoken  by  the  defendant  of  the 
plaintiff,  Rebecca.  The  words  in  substance  were:  "You 
(meaning  the  said  Rebecca)  have  killed  one  negro  and  nearly 
killed  another."  Upon  demurrer,  the  circuit  judge  was  of 
opinion  that  the  words  were  not  actionable,  and  gave  judg- 
ment for  the  defendant,  from  which  the  plaintiff  prosecuted 
an  appeal  in  the  nature  of  a  writ  of  error  to  this  court. 

R.  J.  APKinney,  for  plaintiffs.  The  word  "killing"  sig- 
nifies a  voluntary  and  unlawful  killing,  and  is  actionable. 
Starkie  on  Slander,  33,  34,  55  and  56:  see  also  page  28. 
Where  words  are  capable  of  two  constructions,  in  what 
sense  they  were  meant  is  a  matter  of  fact  to  be  decided  by 
the  jury.  Starkie  on  Slander,  36:  5  J.  R.  211:  6  J.  R.  82: 
12  J.  R.  239:  20  J.  R.  351,  356. 

The  records  do  not  show  who  appeared  for  defendant  in 
error. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  slander  for  speaking  the  words  follow- 
ing, viz:  "You  have  killed  a  negro  and  nearly  killed  another." 
"I  would  not  give  a  fourpence  for  it."  To  the  declaration 
there  was  a  demurrer,  which  was  sustained  by  the  court  be- 
low on  the  ground  that  these  words  are  not  actionable.  It 
is  true  these  words  do  not  necessarily  impute  a  charge  of  fel- 
oniously killing,  but  it  is  equally  clear  that  they  may  have 
been  so  understood.  They  are  capable,  therefore,  of  two 
constructions,  the  one  innocent  and  the  other  defamatory. 
It  has  been  long  settled  that  words  are  not  to  be  understood 
in  mitiori  sensu,  as  was  formerly  the  rule;  for  in  that  case 
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as  lord  Mansfield  said  in  King  vs.  Horn,  1  Cowp.  672,  a  man  Khoxtilli, 
might  defame  in  one  sense  and  defend  in  another.    The  true- 


rule  is  that  words  are  to  be  understood  in  the  sense  they  were  T 

calculated  to  impress  on  the  minds  of  the  hearers.  When  *****  ** 
they  are  capable  of  two  constructions,  in  what  sense  they 
were  used  ought  to  be  left  to  the  jury  as  a  matter  of  fact  for 
their  determination;  and  if  the  jury  find  them  to  have  been 
used  in  their  worst  sense,  the  court  will  consider  them  as 
having  been  so  used.  Starkie  on  Slander,  36.  As  we  think 
this  case  falls  within  these  principles,  the  demurrer  should 
have  been  overruled  and  the  cause  submitted  to  a  jury. 

Reverse  the  judgment  and  remand  the  cause  for  trial  in 
the  court  below. 


Humph's 
lhu  "" 

Humes  and  Williams  vs.  Mayor  and  Aldermen  op  ^"7 

Knoxville. 

Every  proprietor  of  land,  where  not  restrained  by  covenant  or  by  custom, 
has  the  entire  dominion  of  the  soil  and  space  above  and  below  to  any  extent 
he  may  choose  to  occupy  it;  and  in  this  occupation  he  may  use  his  land  accor- 
ding to  his  own  judgment,  without  being  answerable  for  the  consequences  to 
an  adjoining  owner,  unless  by  such  occupation  he  either  intentionally  or  for 
want  of  seasonable  care  and  diligence  inflict  upon  him  an  injury. 

Where  t£e  agent  of  a  corporation  injures  the  real  estate  of  an  individual,  by 
the  authority  of  the  corporation,  such  corporation  is  liable  for  such  injuries  as 
natural  persons  are;  but  where  the  Mayor  and  Aldermen  of  a  town  corpora- 
tion procured  a  street  to  be  excavated  and  graded,  with  a  view  to  the  improve- 
ment of  the  street,  and  in  so  doing  did  as  little  damage  as  possible,  yet  the 
property  of  certain  individuals  was  injured  thereby;  Held,  that  the  corporate 
authorities  were  not  responsible  for  the  consequences. 

William  Williams  and  Thomas  W.  Humes  instituted  an  ac- 
tion of  trespass  on  the  case  in  the  circuit  court  of  Knox 
county  on  the  30th  day  of  May,  1838,  against  the  Mayor 
and  Aldermen  of  Knoxville.  At  the  June  term,  1838,  the 
plaintiffs  filed  their  declaration,  in  which  they  averred  that 
they  "at  the  time  of  the  grievances  afterwards  mentioned 
were  and  still  are  the  owners  of  a  remaining  interest  in  and  to 
a  certain  lot  of  ground,  with  a  stable  thereupon,  situate  and 
being  in  the  town^f  Knoxville,  on  Prince  street  in  said  city* 


404  DECISIONS    OF   THE   SUPREME  COURT 

Knoxville,  south-west  of  the  intersection  of  said  street  by  Main  street, 

! —and  known  in  the  plan  of  said  town  as  lot  No.  — ,  now  in  the 

Uv  possession  and  occupation  of  James  Williams,  tenant  thereof 
Mayor,  *«.  tQ  tke  saiJ  plaintiffs;  yet  the  said  plaintiffs,  well  knowing  the 
premises,  but  contriving  and  unjustly  intending  to  injure, 
prejudice  and  aggrieve  the  said  plaintiffs  in  their  reversionary 
interest  and  estate  in  the  said  premises,  with  the  appurtenan- 
ces, and  while  the  said  plaintiffs  were  so  interested  as  afore- 
said, to  wit,  on  the  15th  day  of  May,  1837,  and  on  divers 
other  days  and  times  between  that  day  and  the  commence- 
ment of  this  suit  wrongfully  and  unjustly,  and  without  leave 
of  and  against  the  will  of  said  plaintiff,  did  cause  the  said 
Prince  street,  in  front  of  and  adjoining  to  said  lot  of  ground, 
with  the  appurtenances  thereon,  as  before  described,  to  be 
dug  down  and  moved  away,  so  that  thereby  the  foundations 
of  said  stable  were  greatly  injured  and  impaired,  and  where- 
by the  said  plaintiffs  were  hindered  from  renting  the  same  as 
profitably  to  themselves  as  they  would  otherwise  have 
done,"  &c.  &c. 

The  defendants  pleaded:  1.  Not  guilty.  Upon  which  plea^ 
issue  was  joined.  2.  "That  by  the  acts  of  the  legislature  of 
the  State  of  Tennessee  the  town  of  Knoxville  is  an  incorpo- 
rated town,  and  that  the  said  defendants,  by  virtue  of  the 
powers  vested  in  them  as  the  Mayor  and  Aldermen  of  the 
said  town,  have  the  right  and  power,  and  had  at  the  time  of 
the  alleged  grievances  in  the  plaintiff's  declaration  mentioned, 
to  order  and  direct  the  improvements  of  the  public  streets  in 
the  town  of  Knoxville,  and  in  virtue  of  their  authority  as 
Mayor  and  Aldermen  and  acting  as  such  did  cause  the  said 
street  to  be  excavated,  dug  ancT graded,  it  being  a  public 
street  in  said  town,  in  order  to  improve  said  street,  and  in  so 
doing  did  in  some  measure  reduce  the  said  street  below  the 
doors  and  entrances  into  the  said  stable  in  the  declaration 
mentioned,  as  they  lawfully  might,  which  are  the  grievances 
mentioned  in  the  plaintiffs'  declaration." 

The  plaintiffs  demurred  to  this  plea,  and  the  defendants 
joined  in  demurrer. 

This  demurrer  came  on  for  argument  before  Judge  Scott 
gt  the  December  term,  1839,  and  being  he£rd,  the  demurrer 
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was  sustained.    The  issue  of  fact  was  submitted  to  a  jury  at  Knoxvill*, 
February  term,  1839,  judge  Keith  presiding.  y' 


Humes 

v 


It  appeared  in  evidence  that  one  Ethelred  Williams  was 
the  owner  of  the  lot  and  stable  thereupon  situate  on  Prince  Mayor»  **• 
street  in  the  town  of  Knoxville,  and  that  he  had  made  a 
deed  for  the  same  to  William  Williams,  his  son*  and  his  daugh- 
ter, Cornelia,  who  had  intermarried  with  plaintiff,  Humes. 
It  further  appeared  that  James  Williams  had  been  in  posses- 
sion of  the  lot  and  was  in  possession  of  the  same  at  the  com- 
mencement of  the  suit,  which  was  used  both  as  a  stable  and 
granary,  and  was  of  the  value  of  eight  hundred  dollars,  and 
that  it  was  situated  on  the  street  on  the  outermost  verge  of 
plaintiffs' lot. 

It  further  appeared  that  this  street  was  in  a  very  bad  con-  x 

dition,  and  that  some  improvement  of  it  being  absolutely  ne- 
cessary for  the  convenience  of  the  public,  in  the  judgment 
of  the  Mayor  and  Aldermen,  an  order  was  passed  by  the 
board  directing  an  excavation  and  grading  of  the  street  as 
near  at  and  along  the  edge  of  the  lot  as  was  necessary  to 
effect  the  purposes  of  the  public;  that  in  complying  with  this 
order,  James  Park,  the  duly  authorized  agent  of  the  corpora- 
tion, did  excavate  and  grade  the  street  in  front  of  the  stable 
of  plaintiffs,  leaving  eight  feet  from  the  street  to  the  timbers 
of  the  stable,  with  the  view,  as  the  said  Park  testified,  of  do- 
ing as  little  injury  as  possible  to  the  property  of  plaintiffs. 
It  also  appeared  that  the  ground  had  been  dug  down  be- 
tween six  and  eight  feet,  and  that  the  stable  was  most  mate- 
rially injured  and  its  value  greatly  impaired  by  the  agency  of 
the  corporation.  It  did  not  however  appear  that  there  was 
any  other  motive  actuating  the  corporate  authorities  than 
the  improvement  of  a  public  street  for  the  convenience  of  the 
inhabitants. 

Judge  Keith  charged  the  jury,  amongst  other  things,  that 
an  action  could  be  sustained  against  the  corporate  authori- 
ties of  a  town  for  injuries  done  by  their  agent  acting  under 
their  direction  and  authority;  that  it  was  not  necessary  to 
join  the  wife  of  Humes  as  party  plaintiff  in  the  action;  that 
|f  James  Williams  was  the  tenant  of  plaintiffs,  and  an  injury 
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Knoxvjllb,  was  done  to  their  right  in  remainder,  case  would  be  the 

July,  1839.  x.  ° 

-  proper  action. 


T  The  judge  further  instructed  the  jury  that  the  streets  and 

Mayor,  a*.  ajjeyS  Qf  t^e  town  Qf  Knoxville  were  public  highways,  and 
that  the  repairs  and  improvements  were  confided  to  the 
Mayor  and  Aldermen  elected  according  to  the  act  of  incor- 
poration, and  that  they  had  a  right  to  use  the  entire  streets 
and  alleys,  if  necessary  for  public  purposes;  that  if  the  May- 
or and  Aldermen  ordered  that  Prince  street  should  be  im- 
proved by  grading,  and  it  became  necessary  to  excavate  the 
ground  over  which  the  street  passed,  and  no  unnecessary 
digging  was  done,  and  such  digging  was  not  done  wantonly 
and  maliciously,  but  that  notwithstanding  the  plaintiffs'  lot 
and  stable  were  injured  by  such  digging  by  being  rendered 
less  accessible  and  convenient,  it  would  be  a  damage  arising 
from  the  peculiar  situation  of  plaintiffs'  property,  but  it 
would  not  be  such  an  injury  for  which  damages  could  be 
recovered;  that  if  the  digging  was  done  to  improve  the  street 
.  and  no  actual  trespass  was  committed,  the  corporation  would 
not  be  responsible  for  consequential  damages. 

The  judge  further  charged  that  the  Mayor  and  Aldermen 
had  a  light  to  exercise  their  discretion  in  fixing  the  width  of 
the  side-walks  for  public  convenience,  and  if,  from  the  falling 
of  rain  and  other  natural  causes,  the  side-walks  gave  way 
and  an  inconvenience  was  experienced  by  owners  of  prop- 
erty from  that  circumstance  a  recovery  could  not  be  had  for 
such  consequential  damages  in  this  action. 

The  jury  returned  a  verdict  for  the  defendants.  A  mo- 
tion for  a  new  trial  being  made  and  overruled  the  plaintiffs 
appealed  in  error  to  the  supreme  court. 

Crazier  and  Jarnagin,  for  plaintiffs  in  error,  cited  2  Scott, 
392:  Ang,  and  Ames,  16,  18,  274-6,  207,  208,  219,  220:  7 
Mass.  Rep.  166, 187, 462:  Yarborough  vs.  Bank  of  England, 
16  East:  2  Kent's  Com.  338:  6  Mass.  Rep.  364:  4  S.  and 
Rawle,  6:  1  Chitty's  PI.  934. 

Swan  and  Alexander f  for  defendants  in  error. 
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Turley,  J.  delivered  the  opinion  of  the  court.  KwoxvrLLB, 

r  July,  1839. 

The  principle  both  of  the  civil  and  common  law  applica-  T *" 
ble  to  the  case  under  consideration  is,  "that  if  a  man  does .  Mayor' &c- 
what  he  has  a  right  to  do  upon  his  own  land,  without  tres- 
passing upon  any  law  or  custom  or  the  title  or  possession  of 
another,  he  is  not  liable  to  damage  for  injurious  consequen- 
ces, unless  he  does  it,  not  for  his  own  advantage,  but  mali- 
ciously; and  the  damage  shall  be  considered  a  casualty  for 
which  he  is  not  censurable."  12  Mass.  226,  case  of  Thurs- 
ton vs.  Hancock  and  others.  This  principle  is  recognised  by 
the  supreme  court  of  New  York  in  the  case  of  Patton  vs. 
Holland,  17  Johns.  92,  where  it  is  said  that  a  person  about 
to  erect  a  house  contiguous  to  another  may  lawfully  sink  the  * 

foundation  of  it  below  that  of  his  neighbor's  house,  and  is 
not  liable  for  the  damages  which  his  neighbor  may  sustain  in 
consequence  of  it,  provided  it  was  unintentional,  and  he  had 
used  reasonable  care  and  diligence  in  digging  on  his  own 
ground  to  prevent  any  injury  to  his  neighbor.  In  Rolls'  Ab. 
965,  it  is  said  that  "if  A,  seized  in  fee  ot  copy-hold  estate  next 
adjoining  the  land  of  B,  erects  a  new  house  upon  his  copy-hold, 
and  a  part  is  built  upon  the  confines  next  adjoining  the  land 
of  B,  and  B  afterwards  digs  his  land  so  near  the  house  of  A 
(but  on  no  part  of  his  land)  that  the  foundation  of  the  house, 
and  even  the  house  itself,  fall,  yet  no  action  lies  for  A  against 
B,  because  it  was  the  folly  of  A  that  he  built  his  house  so 
near  the  land  of  B,  for  by  his  own  act  he  shall  not  hinder  B 
from  the  best  use  of  his  own  land  that  he  can." 

From  these  authorities  the  necessary  conclusion  is,  that 
every  proprietor  of  land,  where  not  restrained  by  covenant 
or  custom,  has  the  entire  dominion  of  the  soil  and  the  space 
above  and  below  to  any  extent  he  may  choose  to  occupy  it, 
and  in  this  occupation  he  may  use  his  land  according  to  his 
own  judgment,  without  being  answerable  for  the  consequen- 
ces to  an  adjoining  owner,  unless  by  such  occupation  he  ei- 
ther intentionally  or  for  want  of  reasonable  care  and  difr 
gence  inflicts  upon  him  an  injury. 

To  apply  this  principle  to  the  case  under  discussion:  The 
corporation  of  Knoxville  is  the  proprietor  of  the  public 
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Knoxville,  streets  of  the  town,  which  are  held  in  trust  as  easements  for 

ll L_  the  convenience  of  the  citizens.     As  such  proprietor  the  cor- 

Wll,^mi  poration  has  the  power  to  grade,  M'Adamise,  or  do  any  thing 
woodi.  ejge  for  tne  improvement  of  the  streets,  whereby  they  may 
be  made  to  answer  the  end  for  which  they  were  designed; 
and  if,  in  the  exercise  of  this  power,  the  property  of  any  in- 
dividual shall  be  rendered  less  valuable,  either  by  being  ele- 
vated above  or  depressed  below  the  common  level,  it  is  dam- 
num absque  injuria^  a  casualty  to  which  his  property  is  ne- 
cessarily subject,  and  for  which  the  corporation  is  not  res- 
ponsible unless  the  injury  has  been  inflicted  either  wantonly 
or  from  neglecting  to  use  reasonable  diligence  and  care* 
Neither  of  these  cases  is  made  out  by  the  proof.  The  im- 
provement of  the  street  is  shown  to  be  highly  necessary  to 
the  comfort  and  prosperity  of  the  town,  and  therefore  a  duty 
imposed  upon  the  corporation;  the  work  is  proved  to  have 
been  executed  with  all  care  for  the  rights  of  the  plaintiffs, 
and  as  little  injury  done  them  as  from  the  nature  of  the  ex- 
cavation required  was  practicable. 

We  are  therefore  of  the  opinion  that  there  is  no  error  in 
the  judgment  of  the  court  below,  and  direct  its  affirmance. 


Williams  vs.  Woods. 

Williams  bought  of  Woods  land,  paid  a  part  of  the  purchase  money, 
took  bond  for  title  when  the  balance  should  be  paid,  and  died:  Held,  that  the 
right  of  the  vendor  to  have  the  land  sold  for  the  payment  of  the  balance  of 
the  purchase  money  was  superior  to  the  right  of  the  widow  of  the  vendee 
to  be  endowed  thereof.  In  such  case,  if  the  land  is  Bold  by  chancery  decree, 
the  purchaser  takes  it  discharged  of  the  right  of  dower;  the  widow  is 
entitled,  however,  to  one-third  of  the  surplus  produced  at  the  sale  during 
her  natural  life. 

Rachael  Williams  filed  her  bill  in  the  chancery  court,  held 
at  Dandridge  for  the  fifth  chancery  district  in  the  eastern  di- 
vision of  the  State,  on  the  16th  day  of  January,  1838. 
against  Robert  and  John  Woods  in  forma  pauperis.  This 
bill  charges  that  complainant,  Rachael  Williams,  waa  the 
widow  of  James  Williams,  deceased,  late  of  the  countv  of 
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Cocke;  that  on  the  25th  day  of  January,  1822,  her  husband,  K™*™£f* 
James  Williams,  purchased  one  hundred  and  twenty-four  — —^ — — 
and  three-fourth  acres  of  land,  lying  in  the  county  of  Cocke,         r   . 
of  a  certain  John  Woods,  and  said  Woods  executed  to  said 
Williams  a  bond  in  the  sum  of  eight  hundred  and  twenty- 
four  dollars,  the  condition  of  which  was  as  follows: 

"The  condition  of  the  above  obligation  is  such,  that  the 
above  bound  John  Woods  has  on  this  day  "bargained  and 
sold,  and  will  give  peaceable  possession  of,  one  hundred 
and  twenty-four  and  three-fourth  acres  of  land  on  the  15th 
day  of  February  next  to  the  said  James  Williams,  and 
which  is  bounded  as  follows,"  &c.  &c.  "Now  if  the  said 
John  Woods  doth  make  or  cause  to  be  made  a  good  and  suf- 
ficient title  to  the  above  named  tract  of  land  on  or  before 
the  first  day  of  October  next  to  the  said  James  Williams, 
his  heirs  or  assigns,  then  the  above  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

John  Woods,  [l.  s.]w 

The  bill  further  charges  that  said  Woods,  about  the  time 
the  bond  above  mentioned  was  executed,  put  James  Wil- 
liams in  full  and  peaceable  possession  of  the  premises  under 
and  by  virtue  of  the  agreement  of  sale:  that  her  deceased 
husband  paid  up  all  the  consideration  agreed  to  be  paid  but 
a  small  amount,  and  whilst  in  the  undisturbed  enjoyment  of 
the  same  he  took  sick  and  died  intestate,  leaving  complainant 
in  possession  of  the  land;  that  complainant  and  the  heirs  . 
of  Williams,  deceased,  remained  in  full  possession  of  the 
land  for  several  years  after  his  death;  and  whilst  so  in  pos- 
session, that  said  John  Woods  filed  his  bill  in  the  circuit 
court  of  Cocke  county  in  1830,  charging  that  he  held  a  lien 
upon  said  land  for  a  supposed  balance  of  the  purchase  mon- 
ey alleged  to  be  due  him.  The  bill  further  charges  that 
complainant  was  not  made  a  party  defendant  to  the  bill  filed 
against  the  heirs;  that  the  land  was  ordered  to  be  sold  for  the 
payment  of  an  alleged  balance  of  the  purchase  money;  that 
it  was  sold,  and  said  James  Woods  became  the  purchaser 
for  a  small  consideration^  and  a  final  decree  was  rendered  in 
the  case  divesting  complainant  and  the  heirs  at  law  of  James 
Williams  of  all  title  to  the  premises,  and  vesting  the  same 

5« 
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Esoxvzixb,  in  said  John  Woods;  and  that she*was subsequently* turned 

— — —  out  of  possession  of  the  land.    The  bill  further  charges  that 

▼  John  Woods  took  possession  of  said  tract  of  land  and 
Woodi*  had  held  possession  of  the  same  for  a  term  of  years  ana 
still  continued  to  hold  a  portion  thereof,  the  balance  being 
held  by  one  Robert  Woods,  but  under  what  claim  of  right 
complainant  did  not  know.  The  bill  charges  that  com- 
plainant was  entitled  to  dower  in  the  said  tract  of  land  in 
which  her  husband  died  seized  and  possessed  of  an  equi- 
table interest.  The  bill  further  alleges  that  she  had  filed 
her  petition  to  obtain  her  dower  rights  allowed,  but  that 
the  said  petition  was  dismissed  because  the  rights  of  the 
parties  could  not  be  tried  in  as  full  and  as  ample  manner  as 
by  bill  in  equity. 

The  bill  prays  that  dower  may  be  allotted  to  her,  and  that 
the  damages  due  her  for  the  detention  of  her  dower  might 
be  set  off  against  any  balance  which  might  be  ascertained 
to  be  due  said  Woods. 

At  the  June  term,  1838,  John  Woods  filed  his  demurrer  to 
the  plaintiff's  bill,  and  argument  being  heard  thereupon,  the 
demurrer  was  overruled  and  leave  was  given  the  respond- 
ent till  the  next  term  to  answer  the  bill. 

John  Woods  filed  his  answer  on  the  21st  August,  1838. 
tie  admits  the  contract  of  sale  set  forth  in  the^complainant's 
bill,  and  alleges  that  Williams  died  intestate  and  utterly  in- 
solvent, leaving  a  portion  of  the  purchase  money  unpaid,  and 
tltftt  he  was  forced  to  file  his  bill  in  the  chancery  court  for 
the  purpose  of  obtaining  a  sale  of  the  land  for  the  unpaid 
purchase  money;  that  the  land  was  decreed  to  be  sold  and 
was  sold  for  the  payment  of  the  sum  due  respondent,  and 
that  he  became  the, purchaser  and  obtained  quiet  possession 
of  the  premises  according  to  law. 

1  Respondent  further  alleges  that  it  was  not  true  that  com- 
plainant was  no  party  to  the  bill  filed;  that  she  was  a  party, 
if  not  in  her  own  right,  at  least  as  the  guardian  of  her  chil- 
dren; that  she  had  knowledge  of  the  institution  of  the  suit, 
of  its  progress,  of  the  final  decree,  of  the  sale  of  said  land, 
and  purchase  by  respondent,  and  that  she  stood  in  a  situa- 
tion to  have  asserted  her  pretended  right  to  dower  if  she 
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desired  so  to  do,  but  that  no  such  right  was  set  up.    Re-  EnoztillKc 


spondent  urged  said  decree  of  sale  in  bar  of  her  present  biH. 

Respondent  further  alleges  that  all  the  matters  of  law  and 
fact  involved  in  this  case  were  fully  before  the  court  discussed, 
and  adjudicated  in  the  petition  filed  by  the  complainant 
to  have  her  dower  allowed  her,  and  the  petition  was  dis- 
missed upon  final  hearing;  that  complainant  appealed  from 
such  judgment  of  dismissal  to  the  supreme  court,  where  the 
question  was  fully  examined  and  the  decree  of  the  circuit 
court  of  law  and  equity  affirmed.* 

The  respondent  exhibited  in  his  answer  a  transcript  of  the 
proceedings  had  on  the  bill  filed  by  him  for  the  sale  of  the 
land,  from  which  it  appeared  that  the  land  was  purchased  by 
Williams  for  the  sum  of  two  hundred  and  twelve  dollars,  in 

•The  following  is the  opinion  of  the  court  in  the  case  referred  to  delivered 
ty  Jodgk  Rsxsx: 

"This  is  a  petition  for  dower,  and  the  defendants,  who  are  not  the  heirs  at 
law  of  the  husband,  are  alone  made  parties  defendant  John  Woods*  in  168% 
sold  the  land  to  Williams,  the  husband,  and  retaining  the  legal  tide  as  securi- 
ty for  the  purchase  money,  gave  his  bond  to  convey.  In  1830,  Williams  hav- 
ing died,  and  a  portion  of  the  consideration  being  unpaid  and  the  legal  title 
remaining  in  the  vendor,  he  filed  his  bill  against  the  heirs  at  law  of  Williams, 
and  made  the  petitiones>who  was  guardian  for  those  of  them  in  their  minori- 
ty, a  party  defendant  in  that  character.  He  obtained  a  decree  to  subject  the 
land  to  sale  for  the  satisfaction  of  his  debt.  It  was  sold,  he  became  the  pur- 
chaser, and  the  sale  was  confirmed  by  the  court  Upon  this  state  of  the  case 
the  petition  for  dower  was  dismissed  in  the  circuit  court,  and  we  thiqk  prop* 
erly.  For  although  the  widow  is  in  general  entitled,  as  against  creditors,  to, 
dower  in  the  lands  of  which  her  husband  died  seized  and  possessed,  yet 
aha  is  not  so.  entitled  as  against  those  creditors  who  have  a  specific  lien  upon 
the  land.  Even  if  a  deed  had  been  made  to  Williams,  and  he  had  died  seized 
of  the  legal  estate,  the  vendor's  lien  upon  the  land  for  the  balance  of  the  pur- 
chase money  would  have  been  asserted  as  well  against  the  widow's  claim Jfor 
dower  as  against  the  tine  of  the  heirs,  and  without  the  vendor  being  required  to, 
(ojok  in_  the  first  instance  to  the  personal  representatives;  and  therefore,  a 
fortiori,  where  the  vendor  retains  the  legal  title  to  make  sure  the  payment  of 
the  purchase  money.  The  widow,  if  she  claims  dower,  must,  with  the  m  heirs, 
contribute  her  share  of  the  purchase  money,  or  if  the  heirs  should  fail  to  pay, 
she  may  satisfy  the  vendor,  and  thereby  entitle  herself  to  dower  and  to  the  lien, 
of  the  vendor  against  the  heirs  for  that  share  or  portion  of  the  purchase  money 
which  they  were  subject  to  pay.  But  to  attain  these*  objects  it  would  nave 
been  necessary  we  think  that  she  should  have  filed  her  bill  in  chancery  in 
due  time,  as  well  against  the  heirs  as  against  the  vendor.  For  this,  and  for 
other  reasons  which  might  be  suggested,  we  think  the  judgment  of  the  cir- 
cuit court  must  be  affirmed.  - 


Jaly,  1889. 

Williams 
Woods. 


WOQdl. 
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^fftSU*9  Tennessee  bank  notes,  and  that  the  sum  of  one  hundred  and 

July*  1838*  • 

— — I — ^-r  ninety-six  dollars  remained  due  and  unpaid  at  his  death,  and 
?  that  the  court  decreed  that  if  the  said  sum  of  one  hundred 
and  ninety-six  dollars  was  not  paid  in  four  months  from  the 
date  of  the  decree  that  the  land  should  be  sold  for  the  sat- 
isfaction of  the  same;  that  the  mon?y  was  not  paid,  and  the 
land  was  sold  and  Woods  became  the  purchaser.  Respondent 
^lsp  mpde  an  exhibit  of  the  petition,  answer  and  opinion 
of  the  supreme  court  thereupon,  mentioned  in  the  bill  of 
complainant,  and  contended  that  the  whole  matter  of  law 
and  fact  involved  in  the  present  bill  was  adjudicated  .and 
settled  in  that  case. 

At  the  December  term,  1838,  complainant  filed  her  repli- 
cation to  the  answer  of  defendant  Woods.  At  the  June 
term,  1839,  the  cause  was  set  for  hearing,  and  being  heard, 
the  chancellor,  being  of  opinion  that  complainant  was  not 
entitled  to  relief,  dismissed  the  bill.  Complainant  appealed 
in  forma  pauperis  to  the  supreme  court. 

Peci9  for  complainant.  No  one  is  bound  by  a  judgment 
or  decree  where  that  person  has  not  in  Regular  form  been 
made  a  party.  Mrs.  Williams  was  not  a  party  to  the  first 
record  in  the  circuit  court  of  Cocke  county.  She  is  not 
bound  by  that  decrep,  for  there  is  none  touching  her.  Her 
right  to  dower  does  not  depend  upon  what  the  heirs  may  or 
may  not  do.  If  the  heirs  had  sold  the  land  it  would  not  de- 
prive her  of  the  right  the  law  cast  upon  her.  So  if  the  law 
sell  the  right  of  the  heirs,  she,  not  being  a  party,  is  not  ex- 
cluded. Dower  is  favored;  and  in  most  cases  creditors  are 
not  preferred  to  the  widow.  But  admit  that  a  lien  exists  in 
this  case:  can  she  not  discharge  the  lien  and  be  let  into  the 
right?  She  may  call  in  the  heirs  to  assist  her,  but  this  is  a 
right  she  may  waive.  She  has  done  so.  If  liable  for  all, 
and  she  will  take  the  burden,  whose  business  is  it?  The  pe- 
tition did  not  reach  her  case.  The  point  raised  in  this  bill 
was  not  in  that.  In  that  case  she  did  not  offer  to  discharge 
the  lien.  The  court  say  she  should  have  done  so.  Not  hav- 
ing done  it,  the  justice  of  the  case  could  not  be  reached. 

Whether  a  judgment  is  conclusive  or  not,  and  especially 


*/ 
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in  equity,  must  depend  upon  the  whole  case;  if  the  merits  Knoxvillb, 
have  not  been  reached  because  of  some  defect  in  the  form  nf   Joty»1839- 
the  proceeding,  the  form  of  th9  proceeding  may  be  altered     wn,^nw 
so  as  to  attain  the  justice  of  the  case.    Surely  the  court       Wo°**- 
would  let  the  party  in  in  another  form  to  come  at  the  merits 
and  do  justice.  ^  • 

The  question  in  this  case  is,  is  the  answer  showing  the 
proceedings  upon  the  petition  conclusive?  In  the  form  relied 
upon  it  is  insisted  it  is  not  conclusive.  It  must  be  by  plea  in 
form,  and  it  must  be  certain  to  every  intent  and  sworn  to 
in  the  form  prescribed.  To  insist  upon  it  in  the  answer  as 
if  pleaded  only  brings  it  to  the  notice  of  the  court,  but  does 
not  make  it  more  conclusive  than  any  other  part  of  the  an* 
swer.  The  plea  to  be  good  must  cover  the  whole  ground  in 
bar;  it  cannot  reach  part  and  miss  the  rest,  yet  still  be  good; 
it  is  in  fact  no  plea  unless  it  cover  the  whole.  The  answer 
relies  upon  the  decree  in  the  circuit  court  as  being  good  to 
defeat  the  dower.  In  the  frame  of  this  bill  that  is  not  true 
in  point  of  fact.  The  plea,  as  to  the  petition  and  judgment 
dismissing  it,  is  bad,  and  the  case  stands  upon  the  offer  to  dis- 
charge the  lien.  If  the  plea  is  bad  in  bar,  then  the  com- 
plainant is  not  excluded.  4  John.  Ch.  Ca.  140:  7  John.  Ch. 
Ca.  1,  166,  286,  300.  The  defence  is  attempted  to  be  put 
upon  technicalities;  then  confine  the  pleader  to  them:  if  wrong 
he  loses  the  benefit  of  his  objection.  The  application  is  in 
time  both  for  the  dower  and  to  discharge  the  lien.  Woods  - 
has  had  no  possession  that  bars.  The  application  for  dower 
and  discharge  of  the  lien  came  together.  The  right  is  favor- 
ed; the  whole  justice  of  the  case  can  be  reached;  there  is  no 
plea  standing  in  the  way.  The  bill,  therefore,  was  improp- 
erly dismissed. 

M'Kinney9  for  defendants. 

Turley,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  by  the  complainant  against  the  defendants 
to  assert  her  right  of  dower  in  a  tract  of  land  of  one  hun- 
dred and  twenty-four  and  three-fourth  acres,  under  the  fol- 
lowing circumstances: 


William* 
Woods. 
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Knoxville,  On  the  25th  day  of  January,  1823,  John  Woods  sold  the 
'  -tract  of  land  in  controversy  to  James  Williams,  the  husband 
of  the  complainant,  and  the  purchase  money  not  being  paid, 
the  title  was  reserved  by  the  vendor,  and  a  bond  to  convey 
executed  to  the  vendee.  The  vendee  died  before  the  pur- 
chase mqjiey  was  paid,  and  the  vendor  was  compelled  to  re- 
sort to  a  court  of  chancery  to  enforce  a  payment  of  his  debt 
by  a  sale  of  the  land.  A  decree  for  that  purpose  was  obtain* 
ed,  and  the  land  was  sold  and  bought  in  by  the  vendee  at  a 
price  which  left  no  surplus  fund,  so  far  as  this  court  can  see. 
The  complainant  was  no  party  to  the  proceedings,  the  bill 
having  been  filed  against  the  heirs  at  law  of  James  Williams; 
and  it  is  now  contended  that  the  widow  is  endowable  of  on 
equitable  estate,  and  that  not  having  been  made  a  party  to 
the  proceedings  by  virtue  of  which  the  land  was  sold,  her 
rights  were  not  divested  by  the  sale,  but  that  she  may  still, 
charge  the  estate  in  the  hands  of.  the  purchaser  under  the  de- 
cree with  dower  interest. 

Where  land  is  sold,  and  the  title  is  reserved  as  a  security 
for  the  payment  of  the  purchase  money,  the  right  of  the  ven- 
dor to  have  it  so  applied  is  superior  to  the  right  of  the  widow 
of  the  vendee  to  be  endowed  thereof.  Her  right  to  be  en- 
dowed of  the  land  in  kind  depends  upon  the  payment  of  the 
purchase  money.  If  this  be  not  done,  and  the  land  is  sold 
under  a  decree  of  court,  the  purchaser  takes  it  discharged 
from  the  right  of  dower,  and  the  widow  is  turned  oyer  to  the 
surplus  fund,  (if  the  land  should  sell  for  more  than  vUl  pay 
the  debt  which  is  a  charge  upon  it,)  of  which  she  is  entitled 
to  one-third  part  during  her  natural  life  as  dower* 

From  this  view  it  is  clearly  seen  that  the  complainant  in 
this  case  has  no  right  to  charge  the  land  in  the  hands  of  the 
defendants,  but  must  seek  for  the  surplus  fund,  if  there  be 
any,  and  look  to  it  alone  for  redress. 

The  chancellor  was  therefore  right  in  dismissing  the  bill, 
and  we  affirm  his  decree. 
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Rnoxvtllb, 
Ross  vs.  Carter  arid  Brewer*      •  — nly'1 — L. 

A  note  in  the  following  words,  "Due  Lincoln  and  Berry  sixteen  hundred        carter. 
pounds  of  bar  iron,  delivered  at  Elizabethton:  29th  May,  1836,"  is  not  a  con- 
tract falling  within  the  provisions  of  the  act  of  1807,  ch.  95,  as  the  time  and 
place  of  payment  are  both  specified.    The  measure  of  damages  is  the  Tame 
of  iron  at  the  date  of  the  note. 

Where  it  was  agreed  mat  lour  cents  per  pound  should  be  the  price  at 
which  the  iron  should  be  estimated  in  the  discharge  of  a  written  contract,  but 
such  agreement  was  not  inserted  in  the  written  agreement  or  note  of  the  party: 
Held,  that  no  agreement  not  contained  in  the  written  instrument  could  prop- 
erly have  been  given  in  evidence  to  bind  the  parties;  the  only  use  that  could 
have  been  made  of  the  fact,  that  in  the  dealings  between  the  parties  a  particu- 
lar price  had  been  uniformly  agreed  upon,  would  have  been  to  consider  it  as* 
evidence  of  value. 

On  the  4th  of  March,  1839,  William  Ross  instituted  an  ac- 
tion of  trespass  on  the  case  in  the  name  of  James  P.  M'Dow* 
el,  Francis  A.  M*Corkle  and  James  H.  Jones,  partners  in 
trade,  assignees  of  Lincoln^  and  Berry,  for  his  own  use, 
against  Alfred  M.  Carter  and  Benjamin  Brewer,  in  the  cir- 
cuit court  of  Greene,  on  the  following  instrument: 

*Due  Lincoln  and  Berry  sixteen  hundred  pounds  of  good 
merchantable  assorted  bar  iron,  delivered  at  Elizabethton, 
which  will  be  paid  in  full  of  dues  and  demands  to  this  date. 
Given  under  our  hands  this  39th  day  of  May,  1836. 

A.  M.  Cabtba  &  B.  Brkwbr." 

They  declared  in  assumpsit,  and  the  defendant  pleaded  non- 
assumpsit,  and  issue  was  thereupon  joined.  The  case  was 
submitted  on  the  proof  to  a  jury  at  the  June  term,  1839, 
judge  Powell  presiding. 

The  plaintiff  read  a  letter  from  John  Brewer,  dated  "Eliz- 
abethton, 16th  November,  1836,"  in  which  he  acknowl- 
edges the  justice  of  the  debt,  declares  it  ought  to  have  been 
paid  before  that  time,  that  it  should  be  paid  in  a  short  time* 
either  in  cash  or  iron,  but  that  it  was  impossible  for  him 
to  pay  it  at  that  time,  as  he  had  not  the  iron  and  could  not 
get  it.  This  letter  was  addressed  to  M'Dowel,  at  that  time 
the  owner  of  the  note,  in  the  hand-writing  of  Brewer,  and 
was  written  in  reply  to  a  letter  from  M'Dowel,  demanding 


V 

Carter. 
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Knoxvillb,  the  iron.    Iron  was,  at  the  date  of  the  letter,  of  the  value 
- 1—  of  five  cents  per  pound  in  Elizabethton. 

Rhea,  a  witness  on  behalf  of  the  plaintiff,  stated  that  on 
the  21st  day  of  February,  1837,  he  went  to  Elizabethton  as 
the  agent  of  the  plaintiff,  Ross,  to  demand  and  receive  the 
iron  mentioned  in  the  note,  having  in  his  possession  the  note 
sued  on;  that  he  presented  it  at  the  residence  of  the  defend- 
ants and  demanded  payment  of  the  iron  therein  mentioned 
in  behalf  of  the  plaintiff,  and  that  defendants  refused  pay- 
ment, assigning  as  a  reason  the  increase  in  the  price  of  iron. 
.,  .Lincoln,  one  of  the  original  payees  of  the  note,  proved 
.the  assignment  of  the  note  to  M'Dowel,  Jones  and  M'Cor- 
kle,  and  that  in  the  trading  between  the  houses  of  Lincoln 
and  Berry  and  Carter  and  Brewer,  iron  was  uniformly,  in 
1836,  estimated  at  four  cent*  per  pound. 
.  APGftughey  testified  that  Brewer  had  stated  to  him,  in 
reference  to  the  note  sued  on,  that  it  was  understood,  at  the 
time  it  was  executed,  that  the  irc-n  was  to  be  valued  at  four 
cents  per  pound.  ; 

The  defendants  introduced  some  three  or  four  witnesses, 
who  all  testified  that  the  market  price  of  iron  in  1836  in 
Elizabethton  was  three  cents  per  pound* 

The  defendants9  counsel  insisted  that  as  demand  or  no- 
tice was  necessary  to  entitle  the  plaintiff  to  maintain  this 
action,  and  as  delivery  of  the  iron  had  been  refused  when 
demanded,  the  measure  of  damages  should  be  the  price  of 
iron  at  the  time  of  such  demand  and  refusal.  The  counsel 
for  defendants  also  requested  the  court  to  charge  the  jury 
that  if  the  parties  themselves  had  fixed  and  agreed  on  the 
price  at  which  the  iron  in  said  obligation  mentioned  should 
be  rated,  that  then  the  price  so  fixed  on  should  be  the  meas- 
ure of  damages,  if  the  court  should  be  of  the  opinion 
that  the  plaintiff  was  not  entitled  to  the  price  of  iron  at  the 
time  of  the  demand;  but  judge  Powell  refused  so  to  charge 
the  jury,  but  stated  to  them  that  the  note  sued  on  in  this  ac- 
tion was  to  be  considered  as  due  from  the  day  of  its  dale, 
and  that  no  demand  or  notice  was  necessary  to  maintain 
the  action,  it  not  being  a  contract  within  the  meaning  of 
the  act  of  1807,  ch.  95,  and  that  the  measure  of  damages 
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should  be  the  value  of  iron  at  Elizabethton  at  the  date  of  Knoxvol*, 
the  note,  and  the  jury  should  determine  from  the  proof  what    Jnly* ia89- 
was  the  usual  price  of  iron  at  Elizabethton  at  the  date  of  the        &7* 
note,  and  be  governed  by  that  and  not  the  highest  or  lowest      c*ner' 
price  that  iron  could  be  sold  for  at  that  time.    The  jury 
found  the  issue  in  favor  of  the  plaintiff,  and  assessed  his 
damages  at  two  hundred  and  twelve  dollars  and  eighty-five 
cents.    A  motion  for  a  new  trial  being  made  by  the  plain- 
tiff and  overruled,  he  appealed  in  error  to  the  supreme  court. 

Robert  /.  Mf Kinney,  for  plaintiff  in  error.  The  ques- 
tion in  this  cause  is,  what  is  the  just  and  proper  mea* 
ore  of  damages?  The  general  rule  As  to  damages  is  the 
value  of  the  article  at  the  time  of  the  breach  of  the  contract. 

1.  It  is  insisted  for  the  plaintiff,  that  this  is  a  contract 
within  the  act  of  i807,  ch.  95;  hence  the  plaintiff  had  no 
right  of  action,  nor  were  the  defendants  bound  to  deliver 
the  iron  sued  for  in  this  case  until  demanded,  and  conse* 
quently  there  was  no  breach  untikfemand  and  refusal  todeliv*- 
er  the  iron.  If  this  argument  is  well  founded,  does  it  not  fol- 
low that  the  plaintiff  is  entitled  to  recover  the  value  of  iron 
at  the  time  of  such  demand  and  refusal?  To  test  the  sound- 
ness of  this  argument:  suppose  that  before  demand  or  no- 
tice the  price  of  iron  had  fallen  to  two  cents,  might  not  the 
defendants  have  insisted  that  as  they  were  not  bound  to  de- 
fiver  the  iron  till  demanded  And  had  been  guilty  of  no 
breach  of  their  contract,  and  as  the  delay  had  been  the 
plaintiff's  own  fault,  he  should  bear  the  loss,  and  should  only 
receive  the  value  of  the  iron  at  the  time  of  demand  or 
breach  of  the  contract? 

2.  It  is  contended  for  the  plaintiff  that,  as  the  value  of  the 
iron  was  fixed  on  by  the  parties  at  the  time  of  executing  the 
contract,  it  should  have  been  left  to  the  jury  to  adopt,  as  the 
measure  of  damages,  the  value  thus  agreed  on,  if  they 
deemed  it  proper  to  do  so. 

3.  The  value  of  an  article  at  the  time  it  should  have  been 
delivered  is  not  always  a  just  measure  of  damages;  nor  is 
this  rule  universal.  "When  the  price  is  paid  in  advance 
the  vendee  is  not  confined  in  measuring  his  damages  to  the 
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Knoxville,  value  of  the  goods  at  the  time  they  should  have  been  deliv- 
jiy,  1889.    ^^  but  ^^  .f  ^  brings  hfe  8Uit  within  a  reasonable  time, 

recover  according  to  the  highest  price  at  any  time  between 
the  period  for  delivery  and  the  day  of  trial."  7  Cowen'b 
R.  681:  Chhty  on  Con.  131-2.  "The  value  of  a  chattel 
at  the  time  of  its  conversion  is  not  always  the  rule  of  dam- 
ages; for  when  it  is  uncertain  or  fluctuating  the  plaintiff 
may  receive  the  price  of  it  at  the  time  he  calls  on  the  de- 
fendant to  restore  it" 

Lucky*  for  defendants  in  error.  The  first  question  that 
arises  is,  is  the  instrument  sued  on  a  property  contract  with- 
in the  meaning  of  the  act  of  1807,  ch.  95?  For  the  de- 
fendants it  is  insisted  that  both  the  time  and  place  of  pay- 
ment are  definitely  fixed  by  the  instrument  itself;  that  the 
language  used  in  the  instrument,  "Due  Lincoln  and  Berry  so 
much  iron,  this  16th  May,  1836,  in  Elkabethton,"  is  equiva- 
lent and  synonymous  to  a  promise  on  that  day  to  pay  them 
that  amount  of  iron  in  Elisabethton.  When  the  whole  in- 
strument is  looked  to  no  other  rational  construction  can  be 
given  to  it.  Suppose  it  had  been  written  thus:  "On  this  16th 
day  of  May,  1836,  at  Elizabethton,  I  promise  to  pay  Lin- 
coln and  Berry  sixteen  hundred  pounds  of  iron,"  dec.  could 
there  be  any  doubt  but  that  the  time  was  designated  in  the 
instrument,  and  that  no  demand  or  notice  was  necessary? 
yet  this  is  the  substance  of  the  language  used.  It  is  conce- 
ded to  the  plaintiff,  that  if  the  instrument  had  been  for 
nloney  or  bank  notes  the  debt  would  have  been  due  then, 
-   and  interest  would  have  accrued  from  its  date* 

2.  What  is  the  true  measure  of  damages?    The   uniform 
"  course  of  decision  in  Tennessee  has  been,  that  if  property 
v  is  not  delivered  on  the  day  it  is  due  the  true  measure  of 
•   damages  is  the  value  of  the  article  at  the  time  and  place  of 
its  delivery.    Any  other  rule  would  be  unsatisfactory,  and 
would  leave  the  measure  of  damages  to  the  vague  and  un- 
certain caprice  of  either  witnesses  or  jurors.    The  rule  con- 
tended for  by  the  defendants  is  definite,  easily  understood, 
and  about  which  there  can  be  no  uncertainty.    It  is  con- 
ceived that  the  value  of  any  personal  property  on  the  day  it 
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is  bargained  to  be  delivered,  together  with  legal  interest  Kkoxvillr, 
thereon,  is  the  most  equitable  general  rule  by  which  to  as-  ~ 
certain  the  damages  where  there  is  a  failure  of  compliance. 
Cook's  R.  447:  2  Burr.  1 171:  2  Hay.  334.  There  is  nothing 
in  the  case  before  the  court  to  take  it  out  of  the  gen- 
eral rule  QQd  the  uniform  practice  of  the  country  from  the 
time  of  the  decision  in  Cook's  Reports  to  the  present.  And 
even  supposing  a  demand  or  notice  was  necessary,  before 
suit  was  brought,  still  the  measure  of  damages  would  have 
been  the  price  of  iron  at  the  date  of  the  note;  the  demand  or 
notice  is  only  necessary  to  convert  the  property  demanded 
into  a  cash  debt 

Green,  J.  delivered  the  opinion  of  the  court. 

1,  It  is  contended  by  the  plaintiff  in  error  that  the  in- 
strument upon  which  his  action  is  founded  does  not  fix  a 
time  for  the  payment  of  the  iron;*  arid  therefore,  there  was 
no  breach  until  the  demand  was  made,  and  consequently,  the 
measure  of  damages  should  have  been  the  price  of  iron  at 
the  date  of  the  demand.  It  is  true  the  instrument  does  not 
in  express  words  stipulate  a  day  for  the  payment  or  delivery 
of  the  iron,  but  it  acknowledges  on  the  26th  day  of  May, 
1838,  that  the  iron  was  then  due;  and  being  the  date  of  the 
instrument,  it  follows  that  it  was  due  or  payable  the  mo- 
ment the  contract  was  made.  If  the  contract  had  been  for 
money  there  is  no  question  but  that  it  would  have  been 
payable  immediately,  and  that  an  action  might  have  been 
maintained  upon  it  in  case  of  non-payment  the  next  day. 
It  is  not  perceived  how  the  application  of  this  language  to 
the  payment  of  iron  instead  of  money  can  change  its  mean- 
ing. We  think,  therefore,  that  the  day  of  the  date  of  this 
instrument  was  the  time  specified  in  it  for  the  payment  of 
the  iron;  and  as  Elizabethton  is  specified  as  the  place  where 
it  was  to  be  delivered,  it  is  not  a  contract  falling  within  the 
operation  of  the  act  of  1807,  ch.  95. 

2.  The  next  question  is,  what  is  the  measure  of  dam- 
ages? Unquestionably  the  value  of  the  iron  at  the  time  the 
defendants  agreed  to  deliver  it,  with  interest  on  that  amount 
This  has  been  the  general  principle  upon  which  our  courts 
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Knoxville,  have  uniformly  acted,  and  there  is  nothing  peculiar  in  this 

^Hl L_case  to  prevent  the  application  of  the  general  rule. 

8*!-h  3.  As  to  the  refusal  of  the  court  to  instruct  the  jury  that 

9tAry  if  the  parties  had  agreed  on  the  price  at  which  the  iron  should 
be  rated  the  price  so  fixed  should  be  the  measure  of  dama- 
ges, we  think  there  is  no  error.  No  agreement  not  contained 
in  the  written  instrument  could  properly  have  been  given  in 
evidence  to  bind  the  parties.  The  only  use  that  could  have 
been  made  of  the  fact,  that  in  the  dealings  between  the  two 
parties  a  particular  price  had  uniformly  been  fixed,  would 
have  been  to  consider  it  as  evidence  of  the  value.  This  proof 
was  before  the  jury  for  their  consideration,  and  there  is 
nothing  in  the  charge  of  the  court  preventing  them  from 
giving  to  it  all  the  weight  to  which  it  was  entitled  as  evi- 
dence affecting  the  value.  We  think  there  is  no  error  in 
the  judgment,  and  therefore  affirm  it. 


Smith  vs.  Story. 


An  attachment  bill  under  the  act  of  1836,  ch.  43,  sec.  1,  will  not  lie  against 
a  citizen  who  may  be  absent  in  another  State,  and  who  may  have  formed  a  de- 
termination to  remove  and  made  all  preparations  necessary  to  a  removal. 
There  most  be  an  actual  change  of  domicil  already  effected  or  he  will  not  be 
regarded  as  a  non-resident  within  the  meaning  of  the  act. 

On  the  19th  day  of  September,  1837,  Charles  Smith  filed 
his  bill  in  the  chancery  court  at  Dandridge,  in  the  eastern 
division  of  the  State,  against  William  C.  Story.  This  bill 
charges  that  defendant,  Story,  executed  his  bill  single  bind- 
ing himself  to  pay  to  complainant,  for  value  received  of  himt 
on  the  24th  day  of  December,  1836,  the  sum  of  three  hun- 
dred and  seventy-eight  dollars  and  forty  cents,  due  one  month 
after  the  date  of  said  instrument;  qnd  that  on  the  1st  day  of 
January,  1837,  defendant,  Story,  paid  to  complainant  sixty- 
five  dollars;  and  that  the  balance  of  said  note  and  interest 
thereupon  remained  due  and  unpaid. 

The  bill  charges  that  complainant  was  a  resident  of  th? 
county  of  Cocke,  and  that  the  defendant  "at  the  time  of  said 
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transaction  was  considered  a  resident  of  Cocke  county  also,  Kkoxvillb, 
though  for  a  considerable  time  preceding  that  he  had  been  _  °  y' 
in  the  habit  of  occasionally  making  trips  to  the  south,  and 
sometimes  remained  absent  for  a  considerable  length  of  time;" 
but  that  shortly  after  said  transaction  said  Story  left  the 
State,  intending,  as  he  informed  complainant  and  others,  to 
return  in  a  short  time,  but  that  he  did  not  do  so;  and  that 
complainant  had  been  informed  that  said  Story  had  purchased 
a  tract  of  land  in  the  State  of  Georgia  and  taken  up  his 
residence  in  that  State,  and  that  from  the  information  he  had 
received  he  had  reason  to  believe  that  said  Story  did  not  in- 
tend to  return  again  to  the  State  of  Tennessee,  but  that  he 
designed  residing  permanently  in  the  State  of  Georgia:  by 
reason  whereof  complainant  was  likely,  without  the  aid  of  a 
court  of  equity,  to  be  delayed  in  the  collection  of  his  debt. 
The  bill  further  charges  that  the  defendant  had  left  several 
negroes  and  other  personal  property  in  the  State  of  Tennes- 
see. The  bill  prayed  that  an  attachment  might  issue,  by  vir- 
tue of  the  provisions  of  the  act  of  assembly  passed  in  the 
year  1836,  ch.  43,  to  the  sheriff  of  Cocke  county,  command- 
ing him  to  seize  the  said  negroes  and  keep  them  safely  to 
abide  by  such  decree  as  the  court  should  render  in  the  prem- 
ises, unless  bond  and  security  should  be  given  according  to 
law  for  their  forthcoming;  and  that  a  decree  should  be  ren- 
dered subjecting  them  to  the  satisfaction  of  his  debt.  On  the 
16th  September,  1837,  this  bill  was  sworn  to  and  subscribed 
by  complainant  before  chancellor  Bramlitt,  who  ordered 
the  clerk  of  the  chancery  court  at  Dand  ridge  to  issue  the  at- 
tachment in  conformity  with  the  prayer  of  the  bill,  directing 
the  negroes  to  be  returned  to  defendant,  Smith,  upon  his  giv- 
ing bond  and  security  in  the  sum  of  six  hundred  dollars,  con- 
ditioned for  the  forthcoming  of  the  negroes  to  meet  the  de- 
cree of  the  court  in  the  premises. 

Onihe  19th  of  September  the  clerk  issued  the  writ  to 
(he  sheriff  of  Cocke  county.  This  attachment  came  to  the 
hands  of  the  sheriff,  who  returned  that  he  could  find  no  prop- 
erty of  defendant  in  the  county.  An  alias  attachment  was 
issued  at  the  October  term,  on  motion  of  complainant's  soli- 
citor, which  was  levied  upon  two  negro  slaves,  the  property 
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Khoxvillk,  of  William  C.  Story,  and  bond  and  security  taken  for  the 
y'       '    forthcoming  of  them  at  the  final  hearing  of  the  cause*    At 


t  the  same  term  an  order  of  publication  was  directed  by  the 

Btor,>  court,  upon  the  allegations  in  complainant's  bill,  to  be  made 
in  the  Knoxville  Register,  that  the  defendant  appear  at  the 
next  term  and  answer,  &c. 

At  the  June  term,  1838,  the  defendant,  William  C.  Story, 
appeared  in  proper  person  and  filed  his  plea  to  the  complain- 
ant's bill,  in  which  he  prays  that  the  complainant's  bill  should 
be  abated,  "because  this  defendant  avers  that  at  the  time  of 
the  giviqg  of  said  note,  when  the  same  became  due,  and  at 
the  time  of  the  filing  of  complainant's  bill,  he  was,  continued 
to  be,  and  still  is,  a  citizen  of  the  State  of  Tennessee,  to  wit, 
of  Cocke  county,  and  amenable  to  common  law  process;  and 
at  no  time,  neither  at  the  time  of  giving  said  bond  nor  at  the 
time  it  became  due  and  payable  nor  at  the  time  of  the  filing 
of  this  bill,  was  this  defendant  a  citizen  of  the  State  of  Geor- 
gia." The  defendant  therefore  alleged  in  his  said  plea  that 
the  circuit  court  of  Cocke  couniy  had  jurisdiction  of.  the 
ctuse,  and  that  the  chancery  court  had  not.  This  plea  was 
Verified  by  the  affidavit  of  defendant 

At  the  December  term,  1838,  the  following  order  was 
made:  "The  defendant's  plea  in  abatement  having  been,  on 
motion  of  complainant's  solicitor,  set  down  for  argument, 
and  the  same  having  been  argued  and  the  premises  by  the 
chancellor  fully  considered,  it  is  ordered,  adjudged  and  de- 
creed that  said  plea  be  disallowed,  and  that  the  defendant, 
within  two  months  from  this  date,  file  a  full  and  sufficient 
answer  to  complainant's  bill,"  so  as  not  to  delay  hearing  at 
the  next  term. 

Story  filed  his  answer  on  the  3d  day  of  June,  1839.  He 
stated  that  he  was,  at  the  time  of  filing  his  answer,  and  had 
been  for  forty  years  before  that  time,  a  citizen  of  the  county 
of  Cocke;  that  it  was  true  he  had  been  occasionally  absent 
from  the  State  of  Tennessee  for  some  considerable  length  of 
time,  as  he  had  been  engaged  in  the  business  of  driving  hogs 
to  the  Georgia  markets  for  sale.  He  stated  that  it  was  true 
thatrhe  had  purchased  a  small  tract  of  land  (forty  acres)  in 
Georgia,  but  that  he  had  given  horses  and  hogs  for  it  and  had 
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seid  it  again.  He  stated  that  during  this  whole  parted  Ms  Kwoivmut, 
family  resided  -within  two  miles  of  the  county  seat  of  die — J_^  "  - 
county  of  Cocke,  upon  a  tract  of  two  thousand  acres  of 
land  belonging  to  hirii,  upon  which  he  had  eight  negroes, 
household  furniture  and  other  personal  property  at  the  time 
of  the  issuance  of  the  attachment  He  charges  that  his  ac- 
tual residence  had  been  at  all  times  in  the  county  of  Cocke, 
and  that  this  fact  was  well  known  to  complainant 

Complainant  filed  a  replication  to  this  answer,  and'  proofs 
were  taken  by  complainant  and  defendant. ' 

Wilham  B.  Jones  testified  that  he  saw  Story  in  Georgia  in 
August,  1837;  that  he  had  then  been  in  that  State  about  &ise 
months;  he  purchased  a  tract  of  land,  raised  a  crop  on  it  ik 
1887,  was  engaged  in  working  a  gold  mine*  and  avowed  his 
determination  to  remove  to  the  State  of  Georgia  and  reside 
there.  When  witness  returned  to  Tennessee  he  made  known 
these  facts  to  complainant  and  others. 

George  Easterly  testified  that  Story  left  Cooke  county 
about  Christmas,  in  1836;  that  he  returned  and  remained  a 
few  days  in  May,  1837,  and  left  again  for  Georgia.  He  saw  . 
him  there  in  August,  1837,  and  did  not  thank  be  returned 
before  the  first  of  the  year  1838;  Story  told  him  he  had 
purchased  a  tract  of  land;  showed  him  his  growing  crop; 
avowed  his  intention  to  remove  to  Georgia;  showed  him 
the  place  where  he  intended  to  locate  his  dwelling  house. 
He  further  stated  that  Smith  sent  the  note,  for  the  collection 
of  which  the  bill  was  filed,  by  him  to  Georgia;  that  he  pre* 
sented  it  to  Story,  who  informed  him  that  he  would  be  in 
Cocke  county  before  the  fall  circuit  court  hegan  and  pay  the 
note,  and  that  Story  did  not  comply  with  his  promise.  He 
further  testified  that  Story  was  much  involved  in  debt  in  . 
Cocke  county,  and  supposed  to  be  insolvent  in  1837  and 
1838. 

The  defendant  read  the  depositions  of  several  persons,  who 
proved  substantially  that  in  1836  and  1837  Story  was  engaged 
in  trading  in  hogs  and  bacon  in  Georgia,  and  that  he  was 
laboring  to  collect  his  debts;  that  his/araily  and  property  had 
remained  in  the  county  of  Cocke;  that  he  always  regarded 
that  place  as  his  home,  though  he  had  purchased  land  in  Geor* 
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Knoiville,  ma  arid  had  avowed  his  determination  to  remove  there;  that 
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'  -  his  family  and  his  creditors  had  become  somewhat  alarmed 
at  bis  long  absence,  and  that  a  portion  of  his  property  had 
been  sold  under  a  judicial  attachment 

The  cause  came  on  for  final  hearing  on  the  proofs  before 
chancellor  Williams  at  the  June  term,  1839.  His  honor  be- 
ing of  the  opinion  that  the  pleadings  and  proofs  showed  that 
"at  the  time  of  the  filing  of  this  bill,  and  for  some  time  pre- 
vious thereto,  the  defendant  had  left  the  State  of  Tennessee; 
that  he  had  purchased  a  farm  in  the  State  of  Georgia  and 
was  cultivating  it,  and  had  declared  his  determination  to  re- 
side in  said  State,  and  had  done  other  acts  clearly  indicating 
his  purpose  and  determination  to  make  his  residehce  there, 
and  that  such  was  the  belief  and  understanding  of  his  credi- 
tors and  others  in  the  neighborhood  of  his  former  residence, 
and  that  in  point  of  fact  he  was  a  resident  of  the  State  of 
Georgia,"  ordered,  adjudged  and  decreed  that  if  the  defend- 
ant did  not  within  ten  days  from  that  date  pay  the  complain- 
ant the  sum  of  three  hundred  and  fifty-nine  dollars  and  forty- 
one  cents,  the  amount  of  his  debt  and  interest,  the  clerk 
should  proceed  to  sell  one  or  both  of  said  slaves,  if  necessary  * 
and  satisfy  the  debt. 

The  defendant  prayed  and  obtained  an  appeal  to  the  su*» 
preme  court  from  this  decree. 

R.  J.  MJ  Kinney,  for  complainant; 

Peckf  for  defendant. 

Reese,  5.  delivered  the  opinion  of  the  court. 

This  is  an  attachment  bill  filed  against  the  defendant  under 
the  provisiohs  of  the  first  section  of  the  act  of  1886,  ch.  43, 
as  a  non-resident  debtor,  and  not  under  those  of  the  third 
section  as  an  absconding  debtor.  The  only  question  ari- 
sing upon  the  pleadings  and  the  proof  is  one  of  fact  with 
reference  to  the  jurisdiction  of  the  court:  that  is,  wheth- 
er the  defendant  was  af  the  time  of  filing  the  bill  a  non-resi- 
dent? The  proof  makes  it  clear  that  however  he  may  have 
spoken  of  a  purpose  thereafter  to  change  his  residence,  or 
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Afrxs  tw.  Mims. 

Where  &  bill  is  filed  by  mortgagee  against  mortgagor  for  sale  of  mortgaged 
Iprenifes  for  watisftftrton  of  debt  secured  by  sjnch  mortgage,  and  the  deed  was 
qpt  registered  as  the  law  required,  it  is  not  nefcessaiy  to  allege  in  the  bill  that 
there  were  no  creditors  or  subsequent  purchaser,  nor  is  it  necessary  to  make 
such  creditors  or  subsequent  purchaser  parties  to  the  bill,  as  they  would  not  be 
etffeete*  by  «ny  decree  rendered  in  me  premises. 

Where  A  mortgaged  lands  first  to  Scruggs  and  afterwards  to  Bf  ims,  and 
Mims  filed  his  bill  to  foreclose  the  mortgage:  Hold,  that  Scruggs,  not  being«£ 
ijseted  in  any  degree  by  the  decree,  would  not  be  a  necessary  party,  nor  is  it 
necessary  for  the  widow  of  the  mortgagor  to  be  made  a  party  for  the  same 
reason. 

Paulina  G.  Mims,  Etiza  E.  Mims,  Caliph  6.  Mims,  Alraira 
C.  Minis  and  Albert  W.  Mims,  minor  children  and  heirs- at 
law  of  Albert  Mims,  deceased,  residents  of  thfe  county  of 
Cocke,  by  their  guardian,  Samuel  M.  Hughes,  filed  their  bill 
in  the  chancery  court  at  Greensville,  in  the  eastern  division, 
against  Robert  W.  Pullam,  administrator  of  Alfred  Minis, 
deceased,  against  the  heirs  at  law  of  said  Alfred,  to  wit,  Mil* 
ly  E>»  William  C,  6.  M.,  Drury  H.»  Mary,  Moses  and  Aaron 
J.  Mims,  minors,  and  their  guardian,  Casper  Easterly,  for  the 
purpose  of  procuring  the  foreclosure  of  a  deed  of  mortgage. 

This  bill  charges  that  their  father,  Albert  Mims,  departed 
thia  life  in  the  county  of  Cocke,  at  his  residence,  intestate, 
leaving  die  complainants  his  heirs  at  law  and  distributees  of 
his  estate;  that  some  time  previous  to  his  death  a  certain  Al- 
fred Mims,  his  brother,  being  indebted  to  a  certain  James 
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made  preparations  and  arrangements  tending  to  that  end>  K*oxvox% 
still  his  residence  and  domicil  were  not  in  fact  changed,  but  - 
continued  in  the  county  of  Cocke  in  this  State.  The  court, 
therefore,  had  no  jurisdiction  to  pronounce  a  decree,  and  the 
decree  rendered  must  be  reversed.  But,  as  the  situation  and 
conduct  of  the  defendant  might  well  have  induced  the  com- 
plainant, without  the  imputation  of  fault,  to  adopt  the  course 
he  did,  let  the  parties  each  pay  oae  half  of  the  costs. 
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Knoxvtllb,  Scruggs  a  large  sum  of  money,  mortgaged  to  said  Scruggs 

July*  1839*  /•  i        i  i    •  •         i  m 

two  "different  tracts  of  land,  one  lying  in  the  county  of 
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Greene  the  other  in  the  county  of  Cocke,  for  the  purpose  of 
securing  the  payment  of  the  before-mentioned  indebtedness; 
that  the  time  for  the  payment  of  the  money  mentioned  in  the 
mortgage  having  elapsed,  and  being  unpaid,  the  said  Albert, 
at  the  pressing  instance  and  request  of  said  Alfred,  did  pay 
and  discharge  the  said  mortgage  money  with  the  express 
agreement  that  he  should  be  substituted  to  all  the  rights  of 
said  Scruggs,  and  he  did  accordingly  take  an  assignment  of 
said  mortgage  to  himself  as  a  security  for  the  re-payment  of 
the  money  advanced. 

The  bill  charges  that  for  the  better  security  of  the  money 
bo  advanced,  the  said  Alfred,  on  the  12th  day  of  February, 
1834,  executed  and  delivered  to  Albert,  deceased,  a  deed  of 
mortgage,  in  the  following  words: 

"This  indenture,  made  and  entered  into  between  Alfred 
Mims  of  the  one  part,  and  Albert  Mims  of  the  other  part, 
witnesseth:  that  for  and  in  consideration  of  the  sum  of  thir- 
teen hundred  dollars  in  hand  paid  by  the  said  Albert  to  the 
said  Alfred  Mims,  the  receipt  whereof  is  hereby  acknowl- 
edged, the  said  Alfred  hath  bargained,  sold  and  conveyed, 
and  by  these  presents  do  bargain,  sell,  convey  and  mortgage 
to  said  Albert  Mims,  his  heirs,  &c  two  tracts  of  land,  one  ly- 
ing in  the  county  of  Greene,  on  Nolachucky  river,  begin- 
ning, &c  &c.  and  containing  seventy-sevep  and  one-half 
acres,  the  other  in  the  county  of  Cocke,  beginning,  &c  <fcc 
and  containing  seventy  acres,  to  have,  and  to  hold  to  him, 
the  said  Mims,  his  heirs  and  assigns,  forever,  in  mortgage 
for  the  following  purposes,  to  wit:  if  the  said  Alfred  Mims 
shall  refund  to  the  said  Albert  Mims,  or  his  proper  represen- 
tatives, the  sum  of  thirteen  hundred  dollars  in  the  following 
payments,  with  lawful  interest:  three  hundred  dollars  on  the 
12th  day  of 'February,  1885;  five  hundred  dollars  on  the 
12th  day  of  February,  1836;  five  hundred  dollars  on  the  12th 
day  of  February,  1837;  then  this  deed  of  mortgage  to  be 
null  and  void,  and  the  two  above  tracts  to  revert  to  said  At 
fred.    But  if  tlie  said  Alfred  or  his  representative  shall  fail  to 
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pay  the  above  thirteen  hundred  dollars,  or  any  pan  thereof,  Kwoxvtllb, 
with  interest,  then  this  deed  of  mortgage  to  stand  in  full  force.  - 

"Test:  J.  Easterly,  Alfred  Mimb." 

Jakes  Scruggs,  Jb." 

The  bill  further  charges  that  their  father  died  intestate, 
without  having  the  said  mortgage  proven  and  registered,  and 
that  said  Alfred  administered  upon  his  estate,  and  became  by 
appointment  of  the  county  court  of  Cocke  county  the  guar- 
dian of  complainants;  that  thereupon  he  took  in  his  posses- 
sion the  said  deed  of  mortgage,  with  the  other  valuable  pa- 
pers of  the  deceased,  and  kept  them  in  his  possession  till-his 
death,  without  having  the  mortgage  registered,  as  it  was  his 
duty  to  have  done,  the  witness  to  the  deed  residing  a  short 
distance  from  him;  that  the  complainants  did  no*  know  of 
the  existence  of  the  said  deed  till  after  the  death  of  said  Al- 
fred Mims,  they  being  then  and  still  minors. 

The  bill  charges  that  so  soon  as  they  came  to  the  knowl* 
edge  of  the  existence  of  said  deed  they  caused  it  to  be  proved 
and  registered. 

The  bill  farther  states  that  complainants  had  discovered 
certain  alleged  payments  endorsed  on  the  back  of  said  mort- 
gage, to  wit,  the  sum  of  three  hundred  and  eighteen  dollars 
on  the  13th  February,  1835,  the  other  purporting  the  pay- 
ment of  tiie  interest  due  on  the  same  up  to  the  18th  March, 
1837,  a  period  of  about  nine  months  only  before  his  death, 
and  that  complainants  could  neither  admit  nor  deny  the  fact 
in  regard  to  those  alleged  payments. 

The  bill  further  charges  that  Alfred  Mims  died  intestate, 
and  that  Oasper  Easterly  was  appointed  their  guardian  and 
Robert  W.  Pullam  the  administrator  of  the  estate  of  the 
deceased. 

The  bill  prays  that  the  heirs,  the  guardian  and  administra- 
tor be  made  parties,  and  an  account  be  taken  and  the  mort- 
gaged premises  be  decreed  to  be  sold  for  the  payment  of  the 
sum  ascertained  to  be  due,  and  the  interest  thereupon. 

E.  Easterly  filed  his  answer  on  the  16th  August,  1838.  He 
admits  the  payment  of  the  debt  due  to  Scruggs  by  the  an- 
cestor of  complainants,  but  denies  that  the  mortgage  was  as- 
signed, and  alleges  that  a  new  mortgage  was  taken,  as  set 
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Knoxville,  forth  in  Die  bill.  He  alleges  that  the  tnortgage'was  Dot 
July,  1839.  ^  ^gjgtered  during  the  lifetime  of  complainants'  ancestor;  that 
it  came  to  the  hands  of  his  widow  at  his  death;  that  she  held 
it  till  two  years  after  the  appointment  of  Alfred  Mims,  de- 
ceased, to  the  administration  of  the  estate,  had  expired,  when 
the  county  court  appointing  commissioners  to  settle  with 
Mims,  a  settlement  was  made,  and  the  mortgage  being  re- 
garded as  evidence  of  debt  only  and  as  personal  assets,  the 
same  was  liquidated  and  returned  to  the  mortgagor  as  dis- 
charged; that  the  payments  endorsed  on  the  mortgage  were 
in  fact  made  before  the  death  of  the  mortgagor,  but  were 
not  endorsed  on  the  deed  by  him.  He  alleged  that  this  mort- 
gage was  not  registered  till  the  10th  day  of  January,  183& 
after  it  had  been  liquidated  and  discharged,  and  insisted  that 
said  deed  was  void  as  to  subsequent  creditors. 

On  the  12th  day  of  August,  1838,  Robert  W.  PuHam,  ad- 
ministrator, filed  his  answer.  He  stated  that  he  had  filed  his 
bill  in  the  chancery  court  suggesting  the  insolvency  of  the 
estate  of  Albert  Mims,  transferring  the  administration  of  the 
assets  to  chancery,  and  praying  a  sale  of  the  real  estate,  an4 
that  such  suit  was  still  pending.  He  alleged  that  he  knew 
nothing  in  regard  to  the  allegations  of  the  bill. 

Hughes  filed  a  general  replication  to  these  answers.  Some 
depositions  were  taken  and  read  to  sustain  the  allegations  of 
the  answer  in  regard  to  the  payments  alleged  to  have  beea 
made  on  the  mortgage.  The  cause  came  on  to  be  heard  at 
the  November  term,  1838,  before  chancellor  Williams,  who, 
being  of  the  opinion  that  complainants  were  entitled  to  have 
the  mortgage  set  up  and  made  effectual  and  to  hare  the 
amount  due  on  the  mortgage  discharged  by  a  sale  of  the 
mortgaged  premises,  and  not  being  satisfied  from  the  proof 
introduced  that  the  credits  claimed  in  the  answers  should  be 
allowed,  directed  the  clerk  and  master  to  take  an  account 
and  report  the  sun*  due,  allowing  all  just  credits,  and  to  re- 
port the  proofs  introduced.  The  clerk  and  master  allowed 
the  credit  of  three  hundred  dollars,  and  reported  the  balance 
due  on  the  mortgage  to  be  twelve  hundred  and  fifty-five  doU 
lars  on  the  13th  May,  1839, 
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At  the  May  terra,  1839,  the  cause  came  on  for  final  hear-  Kkoxyilus, 

Jnty  1839* 

ing.    The  Complainants  excepted  to  the  report  allowing  the ! — — 

credit.    The  chancellor  sustained  the  exception,  and  ho  be-  v 

ing  of-  the  opinion  that  no  satisfactory  proof  of  the  payment  WmMf 
bad  been  made  as  alleged,  and  that  there  was  due  to  earn* 
phinants  the  sum  of  seventeen  hundred  and  nine  dollars  and 
fifty  cents,  with  the  interest  which  should  accrue,  decreed 
that  unless  the  representative  of  Alfred  Mima  should  pay  tfo 
the  guardian  of  complainants  the  aboye  sua),  with  int*rtsfcin 
four  months  from  the  date  of  the  decree,  the  clerk  and  mas- 
ter should  expose  to  public  sale  the  mortgaged  property,  *& 
ter  giving  forty  days  notice  according  to  law,  and  apply  th# 
proceeds  of  the  sale  in  satisfaction  of  the  debt,  and  report  to 
the  next  term  what  he  had  done  in  the  premises* 

The  defendant  prayed  and  obtained  an  appeal  to  the  su- 
preme court* 

R.  /.  M'Kinney,  for  complainants.  1.  As  between  the 
parties  to  a  deed  registration  is  not  essential  to  its  validity.  4fr 

10  Yerg.  146. 

2.  The  omission  to  have,  the  mortgage  registered  in  this 
case  will  be  relieved  against  in  equity.     1  Story ''s  Eq.  179.    ' 

/•  A.  M* Kinney  and  Arnold,  for  the  defendants.  1.  Thtf 
mortgage  deed  having  in  the  life  time  of  the  mortgagee  been 
held  up  for  more  than  twelve  months  after  its  execution  and1 
delivery  without  probate  and  registration,  it  is  void  a*  to 
judgment  creditors  and  subsequent  purchasers,  and  the  bill 
to  foreclose  should  charge  that  there  were  none  such. 

2.  The  settlement  with  the  committee  of  the  county  court, 
in  which  the  sum  due  upon  the  mortgage  was  accounted  for 
and  tendered,  and  for  which  sum  security  was  subsequently 
given  when  the  said  Alfred  Was  appointed  guardian  to  com- 
plainants, was  a  complete  satisfaction  of  said  mortgage  deed,' 
and  it  was  thereby  cancelled. 

3.  The  widow  of  the  mortgagor,  who  is  entitled  to  dowerr 
should  have  been  made  a  party. 

4.  Scruggs,  the  first  mortgagee,  and  in  whom  the  legal 
title  is  vested,  should  have  been  made  a  party. 
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Enoxtzllc,      TeAMY,  J.  delivered  the  opinion  of  the  court./ 

July,  1839.  1 
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This  bill  is  filed  to  foreclose  a  mortgage  for  two  tracts  of 
land,  executed  on  the  12th  day  of  February,  1834,  by  Alfred 
Mims  to  Albert  Mims,  which  mortgage  was  not  registered 
until  the  9th  day  of  January,  1838,  after  the  death  of  both 
mortgagor  and  mortgagee.  A  decree  to  foreclose  is  resisted 
on  several  grounds: 

•  1.  It  is  contended,  that  because  the  deed  was  not  registered^ 
as  the  law  requires,  it  is  void  as  against  creditors  and  subse- 
queat  purchasers  without  notice;  and  that  inasmuch  as  there 
may  be  those  in  existence  who  are  not  before  the  court,  no 
decree  ought  to  be  rendered.  To  this  the  answer  is  that  if 
there  be  such  persons  there  is  no  necessity  to  make  them 
parties  to  the  bill.  They  claim  in  different  rights,  have  no 
connection  whatever  with  this  transaction,  and  no  decree 
that  may  be  made  in  the  present  case  pan  in  any  wise  affect 
them. 

*  2.  It  is  said  that  it  appears  that  previous  to  the  mortgage 
from  Alfred  Mims  to  Albert  Mims  the  same  lands  were 
mortgaged  to  James  Scruggs,  and  that  he  ought  therefore  to 
have  been  made  a  party.  To  this  objection  the  same  answer 
which  is  given  to  the  first  applies  with  equal  force.  He  is 
no  party  to  this  mortgage,  and  a  decree  between  the  present 
complainants  and  defendants  as  to  him  will  be  res  irUer  alios 
actaf  and  therefore  have  no  effect  whatever  upon  his  rights. 

3.  It  is  contended  that  inasmuch  as  the  widow  of  the  mort- 
gagor is  entitled  to  dower  in  the  equity  of  redemption,  she 
ought  to  have  been  made  a  party.  We  do  not  think  this  ne- 
cessary. "Upon  the  death  of  the  husband,'1  as  this  court 
has  said  in  the  case  of  Thompson  vs.  Stacy,  10  Yerger,  494, 
"his  real  estate  descends  to  his  heirs  at  law,  who  have  the 
undivided  seizin  till  an  assignment  of  dower  has  been  made, 
•  and  who  alone  can  bring  suits  to  recover  the  possession  and 
for  injuries  done  to  the  estate."  If,  then,  the  wife  cannot  be 
a  party  plaintiff  she  need  not  be  a  party  defendant;  and  this 
principle  applies  as  well  to  suits  in  equity  concerning  equita- 
ble rights  to  real  estate  as  it  does  to  suits  at  law.  Wbatev-. 
er  rights  a  widow  may  have  may  always  be  enforced  against 
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the  tenant  of  the  freehold,  if  it  be  to  the  land  itself,  and  Knoxvijlb, 

^    .      <•       ,  .^  .    .  /•  July,  1838. 

against  the  trustee  of  the  fund  if  it  be  to  a  portion  of  money  . 
received  for  lands-of  which  she  would  have  been  endowable 
had  they  remained  in  kind. 

These  are  the  material  objections  taken  to  the  decree  of 
the  chancellor.  Inasmuch  as  none  of  them  are  available, 
the  decree  will  be  affirmed. 


Perry  vs.  Pearson  and  Anderson. 

Where  the  reading  of  a  deposition  w  rejected  at  the  hearing  of  a  eanae  in 
equity,  and  no  bill  of  exceptions  is  taken  and  filed  showing  the  grounds  of  such 
rejection,  and  the  cause  is  taken  up  by  appeal,  the  deposition  rejected  is  not 
a  part  of  the  record,  and  its  contents  cannot  be  regarded  in  the  supreme  court 

Where  there  is  a  parol  condition  made  to  a  written  contract,  which  is  un- 
derstood by  the  parties,  but  by  fraud  or  mistake  not  inserted  in  the  contract, 
the  court  will  reform  the  contract  according  to  the  intent  and  understaadmg 
of  the  parties;  but  such  parol  condition  most  be  sustained  by  full,  clear  and 
unequivocal  proof,  and  in  the  absence  of  such  proof  the  written  contract  will 
be  adjudged  to  contain  the  true  intent  of  the  parties.  m 

On  the  11th  day  of  February,  1833,  Abel  Pearson  depos- 
ited^ the  office  of  the -clerk  of  the  federal  district  court  for 
the  eastern  district  of  Tennessee  the  title  of  a  book  in  the 
following  words:  "An  analysis  of  the  principles  of  divine 
government,  dec.  a  dissertation  on  the  prophecies  in  reference 
to  the  rise  and  fall  of  the  beast,  the  cleansing  of  the  sancta- 
ary,  the  beginning  and  duration  of  the  inillejiium,"  &c  to 
which  he  claimed  a  right  and  obtained  a  certificate  accord- 
ing to  law  from  the  clerk  of  said  court. 

A  limited  edition  of  this  theological  work  was  published, 
and  the  author,  Pearson,  believing  that  if  it  was  re-published 
in  a  more  creditable  edition  the  sale  would  be  profitable,  pro* 
posed  a  sale  of  the  copy-right  to  Silas  Perry  and  James  Per- 
ry. After  some  negotiation  they  entered  into  an  agreement 
o&  the  30th  day  of  May,  1834.  This  agreement  witnesses 
that  "the  said  Pearson  hath  bargained  and  agreed  with  the 
said  Perrys,aad  by  these  presents  doth  bargain,  grant  and 
transfer  to  them,  the  said  Perrys,  the  fuU  liberty  and  right 
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Knoxvillb,  of  printing  and  publishing  in  Cincinnati,  in  the  Slate  of 
a  y%       '  -Ohio,  four  thousand  copies  of  a  book  entitled  "An  analysis 


%ry  of  the  principles  of  divine  government,"  dec.  (the  right  where- 
of said  Pearson  claims  as  author,  according  to  the  act  of  Con- 
gress of  the  United  States  in  such  case  made  and  provided,) 
and  also  the  right  of  using  and  selling  to  others  to  be  used 
the  said  four  thousand  copies  in  any  of  the  States  west  of  the 
Blue  Ridge.  And  in  consideration  of  and  for  which  right 
the  said  Ferrys  do  bargain  and  agree  to  pay  unto  the  said 
Pearson  or  his  heirs  the  sum  of  one  thousand  dollars  on  or 
before  the  first  day  of  September,  1835;  and  it  is  agreed  that 
they  will  pay  it  all  or  a  part  sooner  if  they  can.  And  it  is  fur- 
ther agreed  that  the  said  Perrys  shall  have  the  full  liberty 
and  right  of  printing  and  publishing,  at  the  same  time  and 
place  any  number  they  please  over  and  above  the  aforesaid 
four  thousand  copies,  and  use,  and  sell  them  to  others  to  be 
usedt  in  any  of  the  States  west  of  the  Blue  Ridge;  and  the 
said  Perrys  agree  and  promise  to  pay  to  the  said  Pearson,  or 
his  heirs  or  assigns,  twenty-five  cents  for  each  copy  by  them 
so  printed  and  published,  on  or  before  the  first  day  of  March, 
*1836.  And  it  is  further  agreed  that  the  said  Perrys  shall 
have  the  liberty  and  right  of  printing  and  publishing  and 
telling  as  aforesaid  any  number  -of  -copies  of  the  said  book 
from  time  to  time  for  two  years  from  the  above  dates  and 
the  said  Pearson  is  not  to  have  any  others  printed  any  where 
vise  in  that  time  west  of  the  Blue  Ridge;  and  the  said  Perrys 
agree  and  promise  to  pay  to  said  Pearson,  hb  neks  or  assigns, 
twenty-five  cents  apiece  for  each  copy  so  printed  and  pub* 
fished  by  them  within  six  months  after  such  printing  and  pub* 
lishing  the  same/9 

This  was  signed  and  sealed  by  Abel  Pearson;  and  by  Silas 
Perry  for  himself  and  for  his  brother,  James  Perry,  who  was 
not  present  at  the  time  of  the  execution  of  the  contract* 

Silas  and  James  Perry  issued  a  prospectus  to  obtain  sub* 
scribers  to  a  new  edition  of  this  work,  applauding  the  work 
in  the  highest  terms  of  eulogy,  and  having  attached  thereto 
the  names  of  various  clergymen,  expressing  their  approba- 
tion of  the  character  and  contents  of  the  proposed  publica- 
tion,   They  however  failed,  after  some  exertions,  to  obtain 
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more  than  about  one  hundred  subscribers  to  the  work,  and  KaexmLK, 
abandoned  the  publication  in  despair.  Pearson  demand--™7'1 
ad  the  money  of  the  Pefrys  after  the  time  of  payment  of 
the  one  thousand  dotlajrs  had  arrived.  Silas  Perry  insisted 
that  it  was  understood  by  them  at  the  time  of  the  execution 
of  the  agreement  that  if  one  thousand  good  subscribers 
could  not  be  obtained  the  agreement  should  be  niril  and  void, 
and  refused  to  pay.  On  the  33d  day  of  April,  1837,  Pear- 
son assigned  the  article  of  agreement  to  Thomas  A.  Ander- 
son for  value  received  of  him,  and  Anderson  instituted  an 
action  of  covenant  in  the  circuit  court  of  Monroe  county 
against  Silas  and  James  Perry.  To  this  action  James  Perry 
pleaded  nan  est  factum,  and  thereupon  a  noli  prosequi  was 
entered  against  him,  and  a  judgment  was  rendered  on  the 
16th  day  of  May,  1838,  against  Silas  Perry  on  the  article 
for  the  sum  of  one  thousand  one  hundred  and  fifty-two  dol- 
lars and  fifty  cents  ancfoosts. 

On  the  31st  July,  1838,  Silas  Perry  filed  his  bill  in  the  chan- 
cery court  at  Madisonville,  in  the  eastern  division  of  the 
State,  against  Thomas  A.  Anderson  and  Abel  Pearson.  This 
bill  sets  forth  the  article  of  agreement  above  alluded  to,  and4 
charges  that  when  the  contract  was  made  it  was  distinctly 
understood  between  the  said  Silas  and  Pearson  that  if  a 
thousand  good  and  solvent  subscribers  could  not  be  obtained 
that  the  publication  was.  not  to  proceed,  and  the  contract 
was  to  be  null  and  void;  that  it  was  not  then  reduced  to 
writing;  that  it  was  agreed  that  Pearson  should  draw  the  ar- 
ticle of  agreement,  he  being  a  ".man  of  holy  vocation"  and 
"part  of  a  lawyer."  The  bill  charges  that  when  Pearsqp 
presented  the  bond  or  contract  complainant  objected  to 
signing  it,  because  it  did  not  contain  the  agreement  between 
the  parties,  to  wit,  the  condition  that  complainant  and  his 
brother  were  to  pay  the  money  and  publish  upon  the  condition 
alone  that  they  could  obtain  one  thousand  solvent  subscribers; 
that  Pearson  admitted  that  such  was  the  contract  and  such 
was  their  understanding,  but  said  he  had  read  law,  and  was 
part  of  a  lawyer,  and  that  such  a  condition  inserted  in  the 
bond  or  instrument  would  make  it  void  and  of  no  effect; 
that  such  conditions  were  not  inserted  in  such  instruments; 
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Knoxvulb,  that  it  made  no  difference  about  them  if  they  were  under- 
miy,  1839.  ^^  between  the  parties;  and  that  in  the  present  instance 
Pe"f  it  was  of  no  consequence,  as  he  and  complainant  understood 
each  other,  and  the  instrument  would  be  of  no  effect  if  they 
did  not  get  the  subscribers.  The  bill  further  charges  that, 
under  the  influence  of  the  belief  of  these  statements,  he  signed 
the  article  above  set  forth,  and  also  signed  the  name  of  his 
brother,  James  Perry,  then  absent  in  the  State  of  North  Car- 
olina; that  when  James  Perry  returned  he  would  not  agree 
to  be  bound  by  the  contract  signed  by  complainant,  but  that 
he  would  engage  in  the  publication  of  the  work  if  the  thou- 
sand subscribers  could  be  obtained,  and  not  otherwise.  The 
bill  charges  that  they  accordingly  issued  a  prospectus  and 
employed  an  agent  to  procure  subscribers,  but  could  get  on- 
ly one  hundred,  and  that  they  accordingly  abandoned  the 
publication,  and  notified  Pearson  of  the  fact. 

The  bill  charges  that  the  assignment  to  Anderson  was 
merely  colorable  and  made  for  the  purpose  of  carrying  into 
effect  more  fully  the  fraud  upon  complainant,  and  prays  that 
the  article  of  agreement  might  be  declared  void,  and  that 
'Anderson  and  Pearson  might  be  perpetually  enjoined  from 
enforcing  the  judgment  at  law. 

On  the  17th  day  of  December,  183S,  Anderson  filed  his 
answer.  He  declared  that  he  gave  full  value  for  the  article 
of  agreement  in  the  course  of  trade,  and  expressed  his  con- 
viction that  the  judgment  was  justand  ought  to  be  enforced. 

On  the  same  day  Pearson  filed  his  answer.  He  stated  that 
the  sale  of  the  right  of  publishing  the  work  was  absolute,  as 
specified  in  the  article  of  agreement;  "that  not  one  word  Was 
said  to  him  or  by  him  about  getting  a  thousand  subscribers 
as  a  condition  of  fulfilling  the  agreement;  that  no  such  prop* 
osition  was  ever  made  to  him  or  by  him;  that  he  never 
thought  of  making  such,  and  that  nothing  had  occurred  to  in- 
duce complainant  to  think  so." 

He  further  stated  that  James  Perry  on  his  return  home 
was  fully  satisfied  with  the  arrangement  made,  and  that  one 
Sebiuel  Blackburn  wished  to  become  a  party  with  complain- 
ant in  the  publication,  and  that  complainant  was  willing  that 
he  should  come  in,  but  that  the  money  was  to  be  paid  before 
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Blackburn  could  t>e  able  (as  he  stated)  to  make  the  payment.  Knoxvtllk, 
He  denied  all  fraud,  and  alleged  that  he  had  transferred  the    July*1839' 
article  of  agreement  to  Anderson  for  a  full  and  valuable  con-       Pe"r 
sideration  on  the  day  of  the  transfer  endorsed  thereupon.  Ptt,W11, 

Complainant  filed  a  general  replication  to  the  answers  of 
Anderson  and  Pearson. 

Three  depositions  were  taken  in  this  case,  all  by  complain- 
ant. Murphy  proved  that  his  services  were  engaged  to  get 
subscribers  to  the  work,  that  he  was  a  minister  of  the  gospel, 
and  that  he  made  due  exertions  and  could  get  an  inconsidera- 
ble number  only. 

James  Perry  stated  that  he  was  not  present  at  the  first 
conversation  that  took  place  between  Silas  Perry  and  Pear- 
son, nor  at  the  time  the  written  contract  was  signed  by  them; 
that  he  was  present  however  at  a  conversation  which  did  take 
place  after  the  first  conversation  and  before  the  signing  of 
the  deed;  that  they  then  agreed  that  if  one  thousand  sub- 
scribers could  be  obtained  he  would  print  and  publish  four 
thousand  copies  of  the  work,  for  which  Pearson  was  to  re- 
ceive twenty-five  cents  for  each  copy,  or  one  thousand  dol- 
lars for  the  whole  number,  and  that  the  obtaining  the  one 
thousand  subscribers  was  an  absolute  condition  to  the  con- 
tract; that  he  left  the  neighborhood,  and  on  his  return  he 
found  the  prospectus  ip  the  printing  office  at  Madisonville, 
and  saw  for  the  first,  time  his  name  signed  to  the  article  of 
agreement,  and  finding  no  condition  in  the  contract  he  de- 
nounced the  contract  and  refused  to  be  botmd  by  it.  He  sta- 
ted that  his  brother  then  informed  him  that  the  conditio* 
was  understood  between  him  and  Pearson;  that  he  then  took 
a  prospectus  and  went  to  the  State  of  Ohio  and  back  and 
used  great  exertions  to  get  subscribers,  but  utterly  failing  to 
getany,  he  advised  his  brother  to  go  and  "lift  the  instrument." 

Perry  further  stated  that  he  was  present  at  the  time  whea 
Blackburn  wished  to  become  a  party  to  the  contract;  that 
Blackburn  objected  to  going  into  the  contract,  as  it  did  not 
embrace  the  contract  as  he  had  understood  it.  He  heard  on 
that  occasion  his  brother  insist  that  it  was  part  of  the  con- 
tract that  if  one  thousand  subscribers  were  not  obtained  the 
contract  was  not  to  stand.    He  did  not  hear  the  entire  con- 
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KNoxviiLE,  venation  which  took  place  on  the  occasion  referred  to,  bat 

'_  Jl L  Pearson  did  not  in  his  presence  deny  the  contract  as  it  had 

Pe"y       been  stated  by  Silas  Perry. 

%  p«*r*p,  Blackburn  stated  that  Perry  had  informed  him  that  be  had 
made  a  contract  with  Pearson  for  the  publication  of  four 
thousand  copies  of  "Pearson's  Analysis,*5  and  desired  witness 
to  go  into  partnership  with  him;  that  he  informed  him  that 
if  one  thousand  good  subscribers  could  be  got  the  publication 
was  to  go  on,  if  not,  then  the  contract  was  at  an  end;  that  he 
professed  a  willingness  to  become  a  party  to  the  contract, 
and  according  to  agreement,  he,  Pearson  and  Perry  met 
at  Silas  Perry's.  The  article  was  read;  witness  then  took 
out  Silas  Perry  and  told  him  that  the  contract  was  not  writ- 
ten as  he  had  stated  to  him  it  was;  that  by  that  bond  he 
would  have  the  money  to  pay  whether  he  got  the  subscribers 
or  not;  that  Perry  appeared  alarmed.  Witness  then  told 
him  that  if  Pearson  would  give  another  bond  or  instrument 
showing  the  contract  he  would  be  willing  to  go  into  it 
Pearson  and  Perry  then  had  some  conversation,  the  purport 
of  which  he  did  not  distinctly  recollect,  but  he  recollected 
that  Perry  asked  Pearson  whether,  in  the  event  that  the  sub- 
scribers could  not  be  obtained,  the  bond  was  to  be  binding? 
that  Pearson  evaded  answering  this  question,  but  stated  that 
thecon tract  was  written  as  they  had  agreed;  that  the  matter 
was  understood  between  them;  that  the  subscribers  could  be 
got,  dec;  that  Perry  then  stated  that  as  his  brother  and  Miv 
Blackburn  did  not  like  it,  it  might  some  day  come  against 
him  or  his  heirs;  that  Pearson  replied,  "go  on  aack  get  the 
subscribers  and  there  would  be  uo  difficulty  about  it."  Wit- 
ness then  told  Pearson  he  would  be  willing  to  go  into  the  con- 
tract if  he  would  put  the  condition,  that  it  was  not  to  be 
binding  without  the  subscribers  could  be  got,  on  another 
*  piece  of  paper;  Pearson  smiled  and  said  he  was  a  "part  of 
a  lawyer,  and  never  saw  a  contract  on  two  pieces  of  pa- 
per," and*  in  reference  to  an  interlineation  which  witness  sug- 
gested, Pearson  objected  tha\  it  "would  not  stand  in  law.11 

Blackburn  stated,  on  cross-examination,  that  Pearson  nev- 
er did  admit  in  his  presence  that  the  contract  as  reduced  ta 
writiqg  wo?  not  the  true  contract. 
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At  the  March  term,  1839,  the  cause  came  on  for  final  hear-  ^^TSS8' 

July,  io9V« 


ing.    The  following  entry  was  then  made: 

"On  the  hearing  of  this  cause  defendants  objected  to  the 
reading  of  the  deposition  of  James  Perry,  on  the  ground 
that  he  was  interested,  which  objection  was  sustained  by  the 
court  and  the  deposition  rejected.'9 

No  bill  of  exceptions  was  filed  to  the  opinion  of  the  chan- 
cellor in  rejecting  Perry's  deposition,  nor  any  other  notice 
taken  of  the  same  than  the  entry  as  above  set  forth. 

Chancellor  Williams,  being  of  the  opinion  that  the  proof 
sustained  the  allegations  in  the  bill  of  complainants,  decreed 
a  perpetual  injunction  against  the  judgment,  and  ordered  that 
defendants  pay  the  costs  of  the  suits  at  law  and  in  equity. 

Defendants  appealed  from  this  decree  to  the  supreme  court. 

Jamagin  and  Lyon,  for  complainant.  The  proof  makes 
out  a  case  of  misrepresentation  and  fraud  upon  the  part  of 
respondent,  Pearson,  for  which  a  courtof  equity  will^affoni 
relief.  1  Story's  Eq.  166-7,  note  1.  Misrepresentation  of 
the  law  and  undue  influence  afford  ground  for  relief.  Sto- 
ry, 140,  141,  note.  Confidence  and  trust  reposed,  and  the 
relative  character  of  the  two  parties,  afford  ground  for  relief* 
Story,  224.  Fraud  and  damage  coupled  together  entitle  the 
party  injured  torelief  in  a  court  of  justice.  7  John.  Ch.  Rep; 
201.  A  court  of  equity  will  also  reform  a  written  contract 
where  material  stipulations  have  been  added  or  omitted 
through  fraud  or  mistake.  1  Story,  166:  1  Cox's  Rep.  502, 
404-5,  Osmend  vs.  FUzroy:  3  P.  Williams,  129:  2  P.  Wil- 
liams, 240:  2  John.  Ch.  585.  Cases  of  plain  mistake  or  mis- 
representation, though  net  the  effect  of  fraud,  are  entitled 
to  the  interference  of  the  court.  Newland  on  Con.  432, 
ch.  28:  1  John.  Ch.  Rep.  606:  2  Ad.  203:  Vesey%317. 

Hynds,  for  defendants.  The  answer  of  Pearson  fully  and 
unequivocally  denies  that  any  condition  constituted  a  part 
of  the  sale;  alleges  that  it  was  an  absolute  sale,  and  the  writ- 
ten contract  was  precisely  what  the  contract  was.  There  is 
no  proof  in  the  cause  which  contradicts  the  answer.  The 
only  deposition  which  contradicts  the  answer  is  that  Of  COm- 
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Knoxville,  plainant's  brother.    This  deposition  was  rejected  by  the  court, 
Q  y>         -  and  is  improperly  in  the  record*    No  exception  was  taken  in 


Perry 

w 


the  court  below  to  the  rejection  of  the  testimony,    Barrow 
Feanon.     yg#  Hkinelander9  1  John.  Ch.  Rep.  550.    But  if  it  were  before 
the  court  the  answer  is  only  contradicted  by  one  witness, 
and  the  other  testimony  in  the  cause  sustains  it. 

1.  It  is  sustained  by  the  instrument  itself.  The  law  is  well 
settled  that  a  written  contract  is  supposed  to  contain  the 
whole  contract  of  the  parties,  and  if  by  mistake  or  fraud  a 
part  is  left  out,  it  requires  clear  and  irrefragiWe  testimony 
to  show  it.  1  Story's  Eq.  sec  152,  153,  154  and  157:  2 
John.  Ch.  Rep.  274, 285, 597, 630:  3  Brown's  Ch.  Rep.  198. 

2.  The  answer  is  sustained  by  the  deposition  of  Black* 
burn.  There  is  then  no  evidence  to  satisfy  the  rule  that 
one  witness,  and  circumstances  proved  by  others,  are  required 
to  outweigh  an  answer. 

3.  But  if  it  were  proved  there  could  be  no  relief;  equity 
Would  not  reform  a  contract  for  a  misrepresentation  of  the 
law.  1  Story,  191,  sec.  191,  111  and  113,  where  a  similar 
cape  is  put.    Here  the  contract  was  signed  deliberately. 

4.  A  written  agreement  merges  all  parol  negotiations,  dec. 
and  a  parol  agreement  cannot  be  set  up  as  being  made  at 
the  same  time.  1  John.  Ch.  Rep.  273,  Benedict  vs.  IAnck: 
Roscoe's  Evidence,  9:  Dawton  vs.  Walker9 1  Stark.  361:  1 
Peters,  13. 

Per  -Curiam.  Upon  the  hearing  of  this  cause  in  the  chan- 
cery court  the  complainant  introduced  and  offered  to  read 
in  evidence  the  deposition  of  James  Perry,  which  was  ob- 
jected to  on  the  ground  that  the  witness  was  interested  in 
the  matter  in  controversy,  which  objection  was  sustained 
and  the  testimony  rejected,  and  there  was  no  bill  of  excep- 
tions to  the  opinion  of  the  chancellor,  by  which  the  deposi- 
tion is  made  arpart  of  the  record. 

1.  The  first  question  presented  for  consideration  is,  wheth- 
er this  court  can  have  the  deposition  of  said  James  Perry 
read  as  evidence  in  the  cause?  We  think  not  All  deposi- 
tions and  other  papers  which  are  read  as  evidence  before  the 
chancellor  constitute  a  part  of  the  record  in  the  ease,  and 
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will  be  heard  by  the  supreme  court   upon  an  appeal;  but  Knoxvill*, 

Al_  ,.   ,  ^    r  .      .    j  .  rfl      A         .      July,  1830. 

those  which  upon  motion  are  rejected  as  incompetent  and 


illegal,  and  not  therefore  to  be  read,  cannot  be  taken  into  %Ty 
consideration  here  unless  a  bill  of  exceptions  has  made  them  Petrion* 
a  part  of  the  record.  Depositions  are  frequently  rejected 
for  matter  arising  upon  parol  evidence;  the  interest  of  wit- 
nesses is  often  thus  proved,  and  unless  a  bill  of  exceptions 
be  filed,  it  is  impossible  for  the  court  above  to  know  for  what 
cause  the  deposition  was  excluded. 

2.  But  secondly,  if  this  deposition  could  be  read,  does  it, 
in  connection  with  the  other  testimony  in  the  cause,  estab- 
lish the  position  contended  for  by  the  complainant,  that  there 
was  a  condition  to  his  contract  by  which  he  was  not  held  to 
be  liable  for  the  payment  of  the  thousand  dojlars  unless  one 
thousand  subscribers  for  the  book  contracted  for  could  be 
procured,  and  which  was,  by  the  fraud  or  mistake  of  the 
defendant,  not  inserted  in  the  written  evidence  thereof?  We 
think  not;  for  although  equity  will  relieve  against  omissions 
in  written  contracts,  whether  they  have  occurred  by  mistake 
or  fraud,  and  will  hear  parol  proof  to  establish  the  omission, 
yet  the  evidence  must  be  clear  and  strong,  proving  it  to  the 
entire  satisfaction  of  the  court.  Gillespie  vs.  Moore,  2  John. 
C.  R.  585,  and  the  authorities  there  cited.  Such  is  not  the 
proof  under  consideration.  James  Perry,  if  we  could  hear 
his  testimony,  was  not  present  when  the  contract  was  re- 
duced to  writing,  and  therefore  cannot  know  whether  any 
of  its  terms  were  omitted  or  not.  The  testimony  of  Samu- 
el Blackburn  proves  nothing  but  that  there  was  an  impres- 
sion on  his  mind  that  there  was  a  condition  to  the  contract, 
though  he  admits  that  he  could  not  understand  the  true  con- 
tract, and  that  he  never  heard  Pearson  admit  that  there  was 
a  condition,  but  that  he,  on  the  contrary,  always  contended 
that  he  had  drawn  the  instrument  of  writing  embracing  the 
contract  as  made.  We  would  violate  every  principle  of  law 
upon  this  subject  were  we,  upon  this  proof,  to  set  up  the 
condition  to  the  contract,  and  that  against  the  express  de- 
nial of  the  defendant  in  his  answer.     We  cannot  do  it. 

We  therefore,  though  with  reluctance,  reverse  the  decree 
of  the  chancellor  and  dismiss  the  bill. 
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KvOXVItLE, 
July,  1839. 

Murphey 

v 

Goin. 


Murphey  vs.  Gone. 

P.  Murphey  gave  his  covenant  to  Goin  lo  re-deliver  a  hired  slave  at  the 
end  of  twelve  months,  and  at  the  time  of  the  delivery  an  execution  against 
W.  Murphey  was  levied  upon  him:  Held,  that  the  delivery  was  a  valid  deliv- 
ery and  a  discharge  of  the  covenant,  notwithstanding  the  subsisting  levy. 

On  the  5th  day  of  February,  1834,  Levi  Goin  hired  a  ne- 
gro boy  to  Pleasant  Murphey  for  the  period  of  twelve  months 
from  that  date,  by  an  article  of  agreement,  under  seal;  Mur- 
phey bound  himself  to  pay  Goin  fifteen  dollars  for  the  hire, 
clothe  the  boy  during  the  time,  and  to  re-deliver  him  at  the 
expiration  of  the  hiring. 

On  the  7th  day  of  February,  1835,  in  the  town  of  Taze- 
well, in  the  county  of  Claiborne,  Murphey  pointed  to  the 
negro  (he  being  in  the  possession  of  no  one  at  the  time)  and 
said  to  Goin,  "there  is  your  slave,  go  and  take  him/9  Goin 
went  to  him  and  took  him  by  the  arm.  About  the  same 
time,  C.  B.  Bullard,  sheriff  of  Claiborne  county*  having 
in  his  hands  an  execution  against  W.  Murphey,  took  the 
negro  by  the  other  arm;  a  scuffle  ensued  and  BuJlard  suc- 
ceeded in  taking  the  negro;  he  advertised  him  for  sale*  as 
the  property  of  W.  Murphey,  under  the  execution;  Goin 
claimed  the  property,  and  on  the  day  of  sale  Goin  for- 
bid the  sale,  claiming  the  property.  The  sheriff,  however, 
being  indemnified,  sold  the  boy  for  the  sum  of  three  hundred 
and  forty-five  dollars. 

On  the  6th  day  of  October,  1836,  Goin  instituted  an  ac- 
tion of  covenant  in  the -circuit  court  of  Claiborne  county 
against  Murphey  on  the  agreement. 

At  the  December  term,  1836,  he  filed  his  declaration,  set- 
ting forth  the  covenant  and  assigning  as  breaches  thereof: 
1.  That  he  had  not  clothed  the  said  boy.  9.  That  he  did 
not  deliver  said  boy  to  him  at  the  expiration  oC  twelve 
months  from  the  date  of  the  contract,  as  he  had  covenanted 
to  do. 

The  defendant  demurred,, to  this  declaration*  and  assigned 
as  causes  of  demurrer:  1.  There  is  no  sufficient  breach  as- 
signed. 2.  There  is  no  demand  of  the  slave  and  refusal  to 
deliver. 
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The  plaintiff  joined  in  demurrer,  and  this  demurrer  was  Kvozntu^ 
overruled  and  defendant  permitted  to  plead.  --    ,y* 

Defendant  then  pleaded:  1.  Covenants  performed.  Upon 
this  plda  issue  was  taken.  2.  That  the  slave,  at  the  time  of 
the  hiring,  was  the  property  of  William  Murphey,  and  not 
the  property  of  Goin;  that  whilst  in  the  possession  of  de* 
fendant  he  was  levied  upon  as  the  property  of  William  Mux* 
phey  and  taken  out  of  the  hands  of  defendant,  and  so  held 
for  a  long  time,  and  withheld  by  force  of  law  from  the  de- 
fendant; and  so  defendant  says  by  the  fraud  of  said  plaintiff 
and  by  the  levy  aforesaid  he  was  prevented  from  keeping 
and  performing  his  Covenants,  &c. 

The  plaintiff  demurred  to  this  plea.  It  does  not  appear 
that  this  demurrer  was  ever  disposed  of. 

The  issue  of  fact  was  submitted  to  a  jury  at  the  Septem* 
ber  term,  1837,  upon  the  facts  in  evidence  as  above  set  forth) 
with  proof  of  value.  R.  W.  Anderson,  presiding  judge* 
charged  the  jury,  amongst  other  things  not  excepted  to,  that 
this  was  an  action  of  covenant  founded  upon  an  article  of 
agreement  signed  by  both  the  parties  on  the  7th  day  of  Feb- 
ruary, 1834;  that  the  article  must  be  construed  in  its  legal 
sense;  that  the  court  coiild  not  alter  it  nor  make  men's  bar^ 
gains  different  from  what  they  were;  that  the  article  of 
agreement  must  be  complied  with  by  a  delivery  effectual  and 
in  good  faith,  and  that  if  the  delivery  took  place  after  the 
slave  was  levied  on  it  was  no  delivery  in  law,  and  he  should 
be  delivered  free  frorri  all  incumbrances.  The  court  further 
charged  the  jury  that  they  were  the  judges  of  the  fact  of 
delivery. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  the  suiri 
of  four  hundred  and  forty-four  dollars  and  thirty-seven  and 
a  half  cents.  A  motion  was  made  for  a  new  trial,  and  be* 
ing  overruled  the  defendant  appealed  in  error  to  the  supremti 
court* 

Peck,  for  plaintiff  in  drrof. 

Gray  Garrett,  for  defendant  in  error* 

5« 
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Knoxvillb,      Turi*y,  J.  delivered  the  opinion  of  the  court* 

July,  183&  r 

Murpbey  Thig  jg  an  actj0DL  0f  covenant  brought  to  recover  dama- 
ges for  the  non-delivery  of  a  slave,  hired  by  the  plaintiff  in 
error  from  the  defendant,  upon  the  following  covenant: 

"Articles  of  agreement  made  and  entered  into  between 
Levi  Goin,  of  the  county  of  Claiborne  and  State  of  Ten* 
nessee,  of  the  one  part,  and  Pleasant  Murphey  of  the  latter 
part:  Witnesseth,  that  the  said  Levi  Goin  doth  hire  a  negro 
boy,  Philip,  about  eight  years  old,  for  twelve  months;  and 
the  said  Murphey  is  to  give  the  said  Goin  fifteen  dollars  for 
said  hire,  and  to  find  the  said  boy  in  clothes,  and  to  deliver 
the  said  boy  to  the  said  Goin  at  the  end  of  the  twelve  months." 
Upon  the  trial  it  appeared  that  at  the  end  of  the  twelve 
months  the  negro  was  delivered  to  the  defendant  in  error; 
but  that  he  had  been  previously  levied  upon  by  an  officer  of 
justice  by  virtue  of  an  execution  against  one  William  Mur- 
phey, and  that  he  was  taken  from  the  defendant  by  the  offi* 
cer  and  sold  to  satisfy  the  debt  specified  in  said  execution. 
Upon  these  facts  the  circuit  judge  charged  the  jury  "that  if 
the  negro  was  delivered  after  he  had  been  levied  on  it  was  no 
delivery  in  law;  that  he  must  have  been  delivered  free  from 
all  embarrassment."  This  charge  is  erroneous.  In  the  case 
of  Graham  vs.  Swearingin,  9  Yer.  376,  this  court,  in  giv- 
ing a  construction  to  a  similar  covenant,  say,  "the  whole 
question  of  course  turns  upon  the  construction  of  the  cove- 
nant, and  is,  whether  the  promise  to  return  or  re-deliver  the 
negro,  because  expressed  in  writing  and  under  seal,  shall  be 
construed  as  a  special  contract  and  undertaking,  constituting 
in  its  legal  effects  the  defendant  an  insurer,  and  binding  him  at 
all  events  to  return  and  re-deliver  the  negro.  We  answer 
this  question  in  the  negative,  both  upon  authority  and  prin- 
ciple." In  that  case  the  negro  was  not  delivered  because 
he  had  absconded,  without  the  neglect  or  default  of  the  hirer, 
and  could  not  be  re-captured,  and  it  was  held  that  the  hirer 
was  not  responsible  upon  his  covenant  to  re-deliver.  We 
think  that  case  directly  in  point  and  conclusive  upon  the 
present.  What  neglect  or  default  has  the  plaintiff  in  error 
been  guilty  of?    None  whatever.    He  has  complied  with  his 


Wallace 

T 

Haanum. 


OF  THE  STATE  OF  TENNESSEE.  443 

contract  in  its  very  terms;  he  re-delivered  the  negro  at  the  Kkoxvills, 

.-.,.-.  .  .  July,  1839. 

time  specified,  and  if  there  were  any  incumbrance  upon . 
him  it  was  not  of  his  creation.  Could  he  by  any  means 
have  prevented  anillegal  levy  by  a  sheriff  or  a  constable?  It 
was  not  for  his  debt  or  by  his  procurement,  and  there  is  no 
principle  of  law  by  which  he  can  be  held  responsible  for  it. 
The  redress  for  the  defendant  in  error  is  either  against 
the  officer  who  sold  the  negro  or  against  the  purchaser. 
The  judgment  will  therefore  be  reversed  and  the  case  re* 
manded  for  a  new  trial. 


Wallace  vs.  Hannum. 

A  naked  possession  for  seven  years  without  color  or  pretence  of  right  gives, 
under  theSd  section  of  the  act  of  1819,  a  right  of  possession  only,  and  not  title 
in  fee. 

At  the  October  term  of  the  circuit  court  of  the  United 
States  held  at  Knoxville  in  1834  the  president,  directors  and 
company  of  the  Bank  of  the  United  States  recovered  a  judg- 
ment against  Jame9  Berry,  Jacob  P.  Foute,  Thomas  Hender- 
son and  Daniel  D.  Foute  for  the  sun)  of  five  thousand  three 
hundred  and  seventy-two  dollars  and  forty-seven  cents  and 
costs  of  suit.  A  fi.  fa*  issued  against  the  defendants  to  the 
marshal  of  the  district  of  East  Tennessee,  and  was  by  him 
levied  upon  three  lots  in  the  town  of  M ary  ville,  in  the  coun- 
ty of  Blount,  known  and  distinguished  in  the  plan  of  said 
town  as  lots  No.  55,  56  and  57.  These  lots  were  levied  on 
**as  the  property  formerly  occupied  by  James  Berry,"  and 
sold  by  Lyon,  the  marshal,  on  the  2d  February,  1835,  to 
William  Wallace  for  eleven  hundred  and  eleven  dollars,  he 
being  the  highest  and  best  bidder  therefor.  Lyon  executed 
and  delivered  a  deed  for  the  lots  on  the  3d  February,  1835, 
which  was  acknowledged  on  the  3d  and  duly  registered  on 
the  6th. 

On  the  17th  day  of  July,  1S35,  Wallace  instituted  an  action 
of  ejectment  in  the  circuit  court  of  Blount  county  against 
Henry  Hannum,  tenant  in  possession.    An  issue  having  been 
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Kvoxville,  Hade  upon  the  plea  of  not  guilty,  after  repeated  continuan* 

— —  ces  the  cause  was  submitted  to  a  jury  of  Blount  county, 

4  Taee  judge  Scott  presiding,  at  the  June  term,  1838. 
fannom*  rpjle  plaintiff  produced  and  read  to  the  jury  a  grant  for 
lots  No.  56  and  57,  from  the  State  q{  Tennessee,  issued  on 
the  11th  day  of  May,  1810*  to  John  Lowry,  and  also  a  grant 
from  the  State  to  John  Waugh  for  lot  No.  55,  issued  on  the 
4th  day  of  May,  1810. 

The.  plaintiff  then  offered  in  evidence  a  deed  from  John 
Lowry  to  James  Berry  for  lot  No.  55,  dated  29th  March, 
1817.  The  plaintiff  also  offered  in  evidence  a  deed  from 
Josiah  Mankin,  by  his  attorney  in  fact,  to  James  Berry,  for 
lots  No.  56  and  57.  The  reading  of  these  deeds  was  object- 
ed to  by  defendant's  counsel  and  the  objection  sustained,  in 
consequence  of  the  defective  probate  of  the  deeds. 

The  plaintiff  then  read  the  transcript  of  the  judgment 
rendered  in  the  circuit  court  of  the  United  States  under 
which  the  lpts  in  question  were  sold,  and  the  marshal's  deed- 

The  plaintiff  then  introduced  a  witness,  who  testified  that 
ya  1823  James  Berry  took  possession  of  the  lots  and  com- 
menced improving  them,  enclosed  them,  built  houses  upon 
them,  and  in  1824  moved  into  them  and  held  possession  pf 
them  for  himself  until  1833;  that  he  then  sold  them  to  James 
White,  removed,  and  delivered  the  keys  to  James  Wilson, 
^bo  kept  possession  for  White  till  1834,  when  Hannum  took 
possession  under  White;  and  that  Hannum  held  possession  at 
the  time  of  the  institution  of  this  action,  holding  as  tenant 
9f  Wbit$. 

The  defendant  then  read  an  article  of  agreement  between 
James  Berry,  of  Blount  county,  Tennessee,  and  James  White, 
9f  Washington  county,  Virginia.  This  deed  recites  that 
Berry  bargained,  sold  and  conveyed  to  said  White,  by  vir- 
tue of  said  article,  lots  No.  55%  56  a,nd  57,  in  the  town  of 
Maryville,  Blount  county,  for  the  sum  of  three  thousand  dok 
lars^  and  that  James  Berry  should  make  title  to  the  premi- 
ses in  fee  simple  within  two  years  from  that  date  clear  of  all 
^acumbrances  by  that  time,  and  to  give  White  possession 
Yfithin  ten  days  from  the  date  of  the  deed.  This  article  of 
fljjreem^nt  was  signed  by  Berry  and  White,  and  sealed  with 


OP  TUB  STATE  0V  TENNBSBBB.  41ft 


their  seals,  and  dated  6th  April,  1833,    It  was  proven  by  one  Kwoxville, 

of  the  subscribing  witnesses  on  the  31st  January,  1838,  and — — '— 

by  the  other  on  the  19th  day  of  March,  1838,  and  was  regis-        *  *°* 
tered  on  the  12th  May  ensuing* 

Scott,  the  presiding  judge,  charged  the  jury  that  if  Berry 
had. been  in  possession  of  the  lots  in  dispute,  holding  them 
adversely  and  for  himself  for  the  space  of  seven  years,  he 
bad  acquired  thereby  a  title  in  fee  simple  to  them  which 
would  be  liable  to  seizure  and  sale  by  fieri  facias,  although  he 
bad  before  such  seizure  and  sale  conveyed  the  lots  to  White 
*nd  surrendered  the  possession  to  him,  White's  deed  from 
Berry  not  having  been  registered  in  due  time,  and  being . 
therefore  void  as  to  creditors  and  subsequent  purchasers. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  The 
defendant  moved  the  court  for  $  new  trial;  the  motion  was 
overruled  and  an  appeal  in  error  prayed  and  granted  to  the 
supreme  court 

Jamagin,  for  plaintiff  in  error.  Is  the  title  of  the  plain- 
tiff under  his  purchase  at  execution  sale  good?  Plaintiff 
o^ust  recover  upon  the  stre?gth  of  his  own  title. 

1.  That  nothing  can  be  sold  at  execution  sale  but  a  legal  ti- 
tle is  generally  true.  What  makes  a  legal  or  complete  titlet 
First,  naked  possession;  secondly,  right  of  possession;  thirdly, 
light  of  property.  An  union  of  these  three  constitutes  a  com. 
plete  title  or  title  in  fee-  2  Blac  Com.  198,  199.  Lord 
Alanefield,  in  Taylor  vs.  Hard,  speaking  of  the  action  of 
qjectment  and  of  matters  of  defence  for  a  defendant,  said 
twenty  years  adverse  possession  was  a  positive  title,  not 
a  .complete  title*  because  it  did,  not  give  the  right  of  proper* 
ty;  fmdgjectraertt  was  a  possessory  action  in  which  plaintiff 
must  show  his  right  of  possession. 

2.  Had  Berry  the  legal  title  at  the  time  of  levy  of  the 
execration!  There  were,  by  the  laws  of  England,  various 
modes  of  conveyance,  or  ways  by  which  lands  could  be 
transferred  from  one  to  another,  but  all  these  were  super- 
seded in  North  Carolina  by  the  act  of  1715,  lest  titles 
should  become  so  perplexed  that  "no  man  would  know  of 
wtioqr*  to  take  or  buy  land."    No  conveyance  for  land  is 
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Knoxville,  good  unless  proved  and  registered.     1  Scott's  Rev.  26t  act 

July,  1839.      j^  ch    ^  ^  g       Thig  ^  among  other  things,  W*S  "tO 

Wallace  direct  the  method  to  be  observed  in  conveying  lands,"  &c 
Hannum.  La^jg  were  to  be  thus  transferred  alone,  but  it  was  com- 
petent for  the  legislature  subsequently  to  prescribe  other 
modes.  How  far  has  it  been  done?  The  statute  of  limita- 
tions is  one.  The  act  of  1715,  ch.  27,  sec.  2,  (1  Scott's  Rev. 
14,)  ratified  and  confirmed  and  declared  good  and  legal  cer- 
tain transfers  under  which  seven  years  possession  had  been 
held.  The  third  section  is  nearly  as  broad  as  the  second 
section  of  the  act  of  1819,  yet  no  one  at  any  time  supposed 
under  this  act  a  naked  possession  could  by  time  become  a 
legal  title;  on  that  subject  there  was  no  diversity  of  opinion. 
I  am  willing  to  admit  that,  under  the  provisions  of  the 
statute  21,  sec.  1,  ch.  16,  and  also  the  statute  of  limitations 
of  South  Carolina,  Georgia,  and  perhaps  some  other  States, 
and  the  third  section  of  the  act  of  1715  of  North  Carolina, 
a  possession  of  seven  years  without  color  of  title  gave  a 
right  of  possession;  but  in  North  Carolina  a  uniform  mode 
of  conveyance  by  deed  in  writing  was  established  in  exclu- 
sion of  all  others  by  the  act  of  1715,  ch.  38,  sec.  5.  Weath- 
erhead  and  Douglass  vs.  the  lessee  of  Bledsoe's  heirs,  2  Ten. 
Rep.  360.  The  act  of  1797,  ch.  43,  sec.  4,  removed  the  pre- 
sumption of  right  from  the  possessor,  if  it  ever  existed,  and 
threw  upon  him  the  onus  probandi,  requiring  the  production 
of  a  paper  title,  &c.  In  Stanley's  case,  in  1804,  in  North- 
Carolina,  it  was  settled  there  must  be  a  paper  title  under  the 
act  of  1715.  This  opinion  was  sanctioned  in  the  supreme 
court  of  the  United  States  in  1816,  in  Patterson's  lessee  vs. 
Eastin:  Dale  and  Hays  vs.  Good's  lessee.  Defendant  must 
have  a  registered  deed  to  protect  himself.  2  Ten.  Rep.  394. 
3.  What  is  color  of  title?  4  Hay.  Rep.  182.  Color  of  ti- 
tle is  where  a  possessor  has  a  conveyance  of  some  sort  which 
he  may  believe  to  be  a  title.  5  Hay.  Rep.  286,  Darby's  lee* 
see  vs.  M'Carroll:  Peck's  Rep.  215,  Barton's  lessee  vs.  Shall* 

Hynds,  for  defendant  in  error.  1.  The  agreement  be- 
tween James  Berry  and  James  White,  by  which  Berry  agrees 
to  convey  to  White  in  two  years  thereafter,  cannot  affect 
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the  case.    Should  it  be  regarded  as  a  conveyance  of  title  KfN?*™£*» 
from  Berry  to  White  then  it  can  have  no  effect.    Although  — ^^ — 
it  is  dated  prior  to  the  time  of  the  levy  and  sale  by  the  mar-  ▼ 

shal,  yet  as  it  was  not  proved  and  registered  until  long  af-     H*,muni* 
ter  Wallace  procured  his  title,  it  is  void  as  against  creditors 
and  subsequent  purchasers  by  the  express  provisions  of  the 
act  of  1831. 

2.  It  is  insisted  that  James  Berry  had  no  interest  in  the 
lots  sold  at  execution  sale  that  was  subject  to  be  levied  upon 
and  sold  by  fieri  facias,  because  that  there  were  no  deeds  of 
conveyance  from  the  original  grantees  to  himself  vesting  the 
title  in  him;  and  although  he  had  been  in  actual  possession  of 
them  for  more  than  seven  years,  claiming  to  hold  for  himself, 
that  the  second  section  of  the  act  of  1819  gave  him  no  title, 
but  only  protected  him  in  the  possessionf  that  the  statute  of 
limitations  only  operated  upon  the  remedy,  and  did  not  vest 
title  in  the  possessor.  For  the  defendant  in  error  it  is  insist* 
ed  that  the  construction  to  be  given  to  the  statute  of  limi- 
tations, when  applied  to  protect  a  person  in  the  enjoyment 
of  property  either  real  or  personal,  is  not  similar  to  that  which 
k  applied  to  executory  contracts.  In  the  latter  case  the  tat- 
ute,  it  is  said,  only  operates  upon  the  remedy  and  does  not 
divest  the  party  of  his  right  to  the  thing  contracted  for,  al- 
though his  remedy  is  lost,  but  in  the  other  case  it  is  insisted 
the  rule  does  not  apply.  The  statute  of  limitations,  when 
applied  to  property,  operates  not  only  to  extinguish  the  rem- 
edy of  the  person  who  may  have  the  right  to  sue,  but  it 
operates  in  confirmation  of  the  title  of  the  possessor;  it  ex* 
tinguishes  the  remedy  and  operates  to  confer  an  indefeisit 
ble  title  upon  the  possessor.  Under  the  statute  of  21  James  I, 
ch.  16,  it  has  been  uniformly  held  by  the  courts  of  England 
that  twenty  years  adverse  possession  is  a  positive  title  to  the 
defendant;  it  is  not  only  a  bar  to  the  action  or  remedy  of 
the  plaintiff  but  it  takes  away  his  right  of  possession,  and  en* 
ables  the  possessor  to  maintain  ejectment  even  against  the 
person  having  the  legal  title,  and  drives  him  to  seek  his  reme- 
dy by  writ  of  right.  Salk.  421,  Stokes  vs.  Barry:  1  LA, 
Raymond,  741:  1  Burrow,  119:  3  Thomas  Coke,  169:  3 
Carth.  353;  7  East,  299:  Adams  on  Ejectment,  76:  Rub- 
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Knoxville,  ningtbn,  Eject.  14:  Angel  on  Lim.  67-8.    The  same  con- 
u  y*  -  struction  has  been  given  to  the  statute  of  limitations  by  the 

courts  of  this  country.  Dycke  vs.  Gass,  3  Yer.  Rep.:  -in- 
derson  vs.  Gilbert,  1  Bay's  Rep.  375:  M'Read  vs.  Smith,  2 
Bay's  Rep.  339:  Strange  vs.  Durham,  2  Bay's  Rep.  429:  9 
Vin.  Ab.  341:  3  Chitty's  Blac.  155.  It  has  been  held  by 
the  courts  of  this  State  that  the  adverse  possession  of  a  slave 
long  enough  to  create  a  bar  confers  absolute  title  upon  the 
possessor.  Kegler  vs.  Miles,  Martin  and  Yerger's  Rep.  426: 
4  Yerger,  174,  Porter  vs.  Badget:  4  YeTger,  507,  Henderson 
vs.  Hays:  see  also  2  Bay's  Rep.  428:  2  Bay's  Rep-  156. 
It  is  believed  the  same  rule  should  be  applied  to  the  posses- 
sion of  real  property. 

Green,  J.  delivered  the  opinion  of  the  court. 

In  this  case  the  question  is  presented  whether,  under  and 
by  virtue  of  the  provisions  of  the  second  section  of  the  act 
of  limitations  of  1819,  a  complete  title  is  acquired  by  the 
possessor  who  has  been  in  possession  without  interruption 
for  seven  years.  ^ 

T*his  <Jourt  decided,  in  the  cdse  of  Dyche  vs.  Grass,  3  Yer- 
ger, 397,  and  in  several  subsequent  cases,  that  a  naked  tres- 
passer, who  may  have  taken  and  held  possession  of  the  land 
bf  another  for  seven  years  without  any  color  or  pretence  of 
right,  is  protected  in  that  possession  by  the  second  section  of 
the  act  of  1819.  It  is  now  insisted,  and  the  circuit  court  so 
decided,  that  such  possessor  is  not  only  protected  in  the  pos- 
session, but  that  he  has  acquired  a  complete  legal  title  tt>  the 
lahd. 

We  cannot  safely  rely  for  the  exposition  of  this  statute 
Upon  the  decisions  in  England  upon  statutes  in  which  lan- 
guage similar  to  that  employed  in  this  second  section  is  used. 
Although  by  the  statute  21  Jas.  I,  ch.  16,  a  possession  of  land 
for  twenty  years  took  away  the  right  of  entry  of  the  true 
owner,  it  did  not  destroy  his  title  nor  vest  in  the  possessor  a 
fee  simple.  He  might  still  assert  his  claim  by  bringing  a  writ 
of  right.  It  is  true  that  one  who  had  been  in  possession  for 
twenty  years  might  have  been  permitted  to  assert  his  right 
of  possession,  even  against  the  true  owner,  in  an  action  of 
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ejectment,  because  such  possession  is  like  a  descent  whjch  K»»rau.i» 
tolls  entry  and  gives  a  right  of  possession,  which  is  sufficient  ■  "  y* 
to  maintain  ejectment.  Salk.  421:  1  Ld.  Ray.  741:  Angel 
on  Lim.  40.  But  it  does  not  follow  that  such  a  consequence 
could  result  in  this  State  from  a  seven  years  naked  possession, 
because  the  analogy  is  not  complete.  The  writ  of  right  is 
not  in  use  in  this  country;  so  that  if  the  true  owner  were 
turned  out  by  an  action  of  ejectment  it  must  be  because  his 
title  is  extinguished  by  force  of  the  seven  years  posses* 
sion,  and  by  the  operation  of  the  second  section  of  the  act  eft 
1819  is  transferred  to  and  vested  absolutely  in  the  possessor; 
This  would  be  giving  to  this  second  section  of  our  act  a  po* 
tency  far  beyond  that  which  has  ever  been  aseribed  to  the. 
statute  of  James  I.  But  if  this  were  not  so  we  conld  not 
safely  ascribe  to  our  legislature  the  meaning,  although  tjieir 
language  is  similar,  which  the  English  courts  understood  to 
be  that  of  the  British  parliament.  Our  legislature  had  be- 
fore them  the  history  of  the  statute  of  limitations  in  North 
Carolina  and  in  this  State.  They  knew  what  construction 
had  been  put  by  tl^^ourts  upon  the  acts  of  1715  and  1797* 
and  the  struggles  wich  had  been  made  at  the  bar  and  od 
the  bench  to  establish  other  views  than  those  that  had  pre* 
vailed.  With  all  these  facts  before  them  the  first  section  of 
the  act  of  1819  was  framed,  and  then  the  section  under  coo* 
sideration  was  enacted.  , 

With  all  these  facts  before  us,  surely  nothing  could  be  more 
delusive  than  to  adopt  the  construction  which  was  put  on 
the  statute  of  James  as  our  guide,  nor  more  absurd  than  to 
abandon  the  clearer  lights  which  are  afforded  by  the  history 
of  our  own  legislature.  Although  the  act  of  1715  did  not 
by  its  language  require  a  possessor  to  hold  by  any  paper  title* 
in  order  to  his  protection,  yet  as  the  legislature  (act  of  1715* 
ch.  38)  had  declared  that  no  conveyance  for  land  should  be 
good  in  law  unless  proved  and  registered,  and  that  all  deeds 
so  done  should  be  valid  to  pass  estates  in  land  without  livery 
of  seisin,  attornment,  or  other  ceremony  in  die  law,  tb* 
courts  refused  to  extend  the  benefits  of  the  statute  of  limita- 
tions to  any  person  except  such  as  held .  possession  under 
some  paper  title,  constituting  what  was  called  "color  of  title.'* 
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Knozvnxs,  Much  debate  and  difficulty  arose  in  the  courts  as  to  what 
1015,1839.  wou)j  ^  sufficient  to  constitute  color  of  title.  To  remove 
all  doubt  upon  this  subject  the  legislature  passed  the  act  of 
1797,  in  which  they  declared  that  a  party  who  should  hold 
possession  of  land  for  seven  years  by  virtue  of  a  grant  or 
deed  of  conveyance  founded  on  a  grant,  should  be  entitled 
to  hold  the  same  against  all  persons  whatsoever.  A  dispute 
arose  in  the  construction  of  this  act  as  to  the  meaning  of 
the  words  "deed  of  conveyance  founded  upon  a  grant." 
This  produced  the  act  of  1819,  ch.  28.  The  first  section  of 
this  act  declares  that  a  party  who  may  have  had  seven  years 
possession  of  land  which  has  been  granted,  "claiming  the 
same  by  virtue  of  a  deed,  devise,  grant  or  other  assurance 
purporting  to  convey  an  estate  in  fee  simple,  shall  be  entitled 
to  hold  the  same  against  all  other  persons,"  and  should  "ha ve 
a  good  and  indefeisible  title  in  fee  simple  in  such  lands." 
This  section  is  drawn  with  much  precision  and  care.  In 
order  that  a  party  shall  be  protected  who  has  held  posses- 
sion of  land  for  seven  years,  he  must  claim  the  same  by  some 
assurance  which  purports  to  convey  an^tf  ate  in  fee  simple. 
In  such  case  it  not  only  protects  his  possession,  but  in  express 
words  it  confers  on  him  the  title.  "He  shall  have  a  good  and 
indefeisible  title  in  fee  simple."  Now  can  it  be  believed  that 
the  eminent  lawyer  who  drew  this  act  would  have  been  so 
precise  in  his  language  as  to  the  character  of  the  estate  un- 
der which  a  party  must  hold,  or  that  he  would  have  used 
express  words  to  confer  the  title  on  the  possessor,  if  be  had 
intended  that  the  same  consequence  should  result  from  the 
provisions  of  the  "second  section?  or  can  we,  without  char- 
ging the  legislature  with  folly,  suppose  that  they  intended 
these  two  sections  should  mean  the  same  thing?  In  constru- 
ing an  act  of  the  legislature  we  must  arrive,  if  we  can,  at 
tiie  meaning  of  those  who  made  it.  The  particular  mean- 
ing of  the  words  as  used  in  a  given  case  is  very  often  to  be 
ascertained  by  reference  to  the  connection  in  which  they  are 
used;  and  taking  the  second  section  of  this  act  in  connection 
with  the  first,  there  can  be  no  doubt  but  that  the  framers  of 
it  intended  to  give  to  a  possession,  by  virtue  of  an  assurance 
purporting  to  convey  an  estate  in  fee  simple,  a  benefit  which 
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was  not  conferred  upon  a  naked  trespasser.    Bat  the  natural  K»oxmu, 
import  of  the  language  of  the  second  section  simply  bars  the . 


remedy,  but  does  not  take  away  the  right.  It  enacts  that  * 
"no  person  or  persons,  or  their  heirs,  shall  have,  sue  or  main-  HmMnm- 
tain  any  action  or  suit,  either  in  law  or  equity,  for  any  lands, 
tenements  or  hereditaments  but  within  seven  years  next  af- 
ter his,  her  or  their  right  to  commence,  have  or  maintain 
such  suit  shall  have  come,  fallen  or  accrued"  But  there  are 
no  words  that  take  away  the  right  or  confer  the  title  on  the 
possessor;  nor  does  such  consequence  result  necessarily 
from  the  prohibition  to  sue.  If  such  effect  be  given  to  the 
second  section  it  must  be  by  construction,  and  not  because  it 
is  the  natural  import  of  the  language.  But  we  cannot  so 
construe  it,  because  we  are  expressly  told  in  the  preceding 
section  that  this  effect  is  to  be  given  to  a  particular  class  of 
cases  there  enumerated.  Certainly,  therefore,  when  in  rela- 
tion to  other  cases  language  wholly  different  is  used,  we  are 
not  to  understand  it  as  meaning  the  same  thing. 

To  effect  the  intention  of  the  legislature  courts  sometimes 
construe  the  language  of  a  statute  to  mean  a  very  different 
thing  from  that  which  it  naturally  imports;  but  here  the  - 
legislature  evidently  intended  that  which  the  words  natural- 
ly mean:  for  if  the  argument  for  the  defendant  in  error  be 
correct  there  is  certainly  nothing  in  the  first  section  which 
is  not  embraced  in  the  second.  But  to  assume  this  is  to  • 
chafge  the  legislature  with  folly;  with  the  double  folly  of  em- 
bracing in  the  second  section  all  the  provisions  of  the  first, 
and  still  retaining  in  the  act  that  useless  section;  and  this 
too,  by  the  use  of  far  less  appropriate  language  than  that 
they  h%d  previously  employed. 

The  second  section  of  this  act,  in  other  respects,  is  very 
broad  in  its  provisions;  and  if  the  construction  contended  for 
was  put  upon  it  it  would  be  most  mischievous  in  its  consequen- 
ces. We  think,  therefore,  that  to  extend  its  provisions  be* 
yond  their  plain  import  would  be  alike  destructive  of  the  in* 
terests  of  the  country  and  subversive  of  the  intention  of  the 
framers. 

The  charge  of  the  court,  therefore,  that  "if  Berry  was  ia 
possession  seven  years  of  the  lots  in  dispute,  holding  adverse- 
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Kwoxvixle,  \y  ABdfor  himself,  he  gained  a  fee  simple,"  is  erroneous.    A 

,-i^ '—  party  who  has  thus  held  possession  has  acquired  a  right  of 

?*  possession,  but  not  the  title.  We  do  not  say  an  execution 
M*ioay.  may  BOt  ^  levied  on  jan(j  thus  held.  But  in  this  case  Berry 
had  abandoned  the  possession,  and. the  land  was  occupied  by 
another  before  this  judgment  was  obtained.  Berry  had  only 
a  right  of  possession  which  he  had  transferred  to  White  be- 
fore the  judgment  in  the  record  was  obtained,  so  as  to  cre- 
ate a  lien  upon  his  right,  if  indeed  a  lien  would  exist  in  such 
case.  It  is  therefore  not  like  the  case  of  Rocliell  vs.  Ben- 
son, Meigs,  3.  In  that  case  the  land  was  transferred  and 
the  possession  was  changed  after  the  lien  of  the  judgment 
Tiad  attached. 

Let  the  judgment  be  reversed  and  the  cause  remanded  for 
another  trial. 


Gass  vs.  Malony. 


Gass  sold  land  with  covenants  of  warranty  to  M atony;  Malony  was  sued 
In  ejectment  and  Gass  defended.  The  plaintiff  recovered  and  Malony  was 
evicted.  Gats  then  took  a  quit  claim  deed  for  the  premises  from  Mai  ©ny ,  and 
paid  Malony  eight  hundred  dollars  in  discharge  of  his  warranty.  This  deed 
was  made  whilst  the  land  was  adversely  held  by  the  plaintiff  in  the  ejectment 
suit,  and  after  he  had  held  it  for  more  than  a  year.  Held,  that  the  deed  from 
Msfltny  to  Gass  was  champertous  and  void  by  aet  of  1821,  ch.  €6,  see.  ],  and 
no  evidence  ae  to  the  fairness  and  good  faith  of  the  parties  to  such  deed  would 
rebut  Jhe  presumption  of  champerty. 

Uhis  presumption  stands  until  the  deed  is  proved  bona  JUU  not  merely  be* 
tween  the  parties,  but  with  reference  to  the  policy  and  provisions  of  the  cham« 
perty  act 

On  the  48th  day  of  February,  1832,  John  Gass  instituted 
an  action  of  ejectment  in  the  eircuit  court  of  Greene  county 
against  Robert  Malony  for  the  recovery  of  the  possession 
of  one  hundred  and  fifty-nine  acres  of  land  lying  on  the  wa* 
tete  of  Lick  creek,  in  Greene  county.  After  various  contin- 
uants it  was  submitted  to  a  jury  at  the  February  term,  1839, 
judge  Powell  presiding. 

The  moss  of  testimony  introduced,  oral  and  documentary, 
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Deed  not  here  be  set  forth,  as  much  of  it  was  in  relation  to  Knoxvuu, 
points  upon  which  the  cause  did  not  turn.    The  &cts,  how- — — ^ 


ever,  upon  which  the  case  did  turn,  are  substantially  as  fol«  V" 

lows:  Malony. 

John  Gass,  in  1812,  sold  and  conveyed  by  deed,  with  gen- 
eral warranty,  one  hundred  and  fifty-nine  acres  of  land,  ly- 
ing in  the  county  of  Greene,  on  the  waters  of  Lick  creek, 
to  Hugh  Malony,  who  sold  to  his  brothers,  Hugh  and  John 
Malony,  and  gave  them  a  bond  to  convey. 

In  June,  1826,  Robert  Malony  instituted  an  action  of 
ejectment  in  the  circuit  court  of  Greene  county  against  Wil- 
liam aftd  John  Malony.  Gass  having  sold  the  land  by 
deed  with  general  warranty,  was  permitted  to  come  in 
and  defend.  In  1829  Robert  Malony  recovered  a  judgment 
against  Gass  for  the  premises,  in  the  supreme  court  of  the 
State  at  Knoxville,  and  William  and  John  Malony  wen 
turned  out  of  possession  in  July,  1830.  Robert  Malony 
took  possession  and  continued  to  hold  the  land  as  his  own  uat- 
der  the  judgment  till  this  suit  was  instituted.  Hugh  M*- 
lony  delivered  up  the  notes  of  his  brothers,  William  and 
John,  and  the  title  bond  was  cancelled  and  the  contract  be- 
tween them  rescinded. 

In  order  to  avoid  a  suit  on  the  warranty,  as  plaintiff,  Gass, 
alleged,  in  1832,  Hugh  Malony  re-conveyed  the  land  to  Gass, 
and  Gass  paid  him  in  consideration  therefor  the  sum  of  right 
hundred  dollars.  At  the  time  of  this  sale  and  reconvey- 
ance Robert  Malony  was  in  possession  of  the  premises, 
holding  it  adversely,  as  he  had  done  from  the  date  of  the 
eviction  of  John  and  Robert  Malony.  Gass  then  instituted 
this  action  in  1832  against  Robert  Malony,  and  in  support 
of  his  title  to  the  possession  of  the  premises  (amongst  other 
deeds)  read  the  deed  from  Hugh  Malony  to  himself  made 
as  aforesaid;  and  the  cause  turned  upon  the  validity  thereof, 
it  being  attacked  as  champertous  under  the  act  of  1821,  ch. 
66,  sec.  1. 

Judge  Powell  charged  the  jury  as  follows:  "From  1805 
to  1821  a  person  obt  of  possession  could  sell  and  pass  a  title 
to  land  in  as  full  and  ample  a  manner  as  if  he  was  in  posses- 
sion, although  the  land  was  claimed  and  possessed  adversely. 
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Knoxvillh,  in  1821  the  legislature  passed  what  is  called  the  champerty 
July,  183  .    act     gy  ^  grat  part  oj.  t^e  grat  sectjon  0f  ^jg  act  jt  wyj 
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be  perceived  all  deeds  of  conveyance  of  land,  where  the  bind 
Makmy.  jg  ^^  adversely,  and  in  which  the  seller  had  not  been  in  pos- 
session or  received  the  rents  for  one  year,  are  declared  utter- 
ly void;  but  there  is  a  proviso  which  creates  all  the  difficul- 
ty in  construing  the  act.  From  the  words  of  the  last  part 
of  the  proviso  it  would  seem  at  first  blush  that  the  legis- 
lature intended  to  qualify  the  general  expressions  in  the  first 
clause,  and  instead  of  making  such  conveyances  absolute- 
ly void,  intended  only  to  make  an  adverse  possession  presump- 
tion of  champerty,  leaving  it  to  the  party  to  remove  that  pre- 
sumption, if  he  could,  by  proof.  Notwithstanding  this  re- 
pugnancy, I  am  not  perfectly  satisfied  this  was  not  the  in- 
tention of  the  legislature,  though  it  may  have  been,  as  con- 
tended, to  exempt  the  person  from  criminal  punishment  who 
acted  from  ignorance  and  in  good  faith;  but  be  that  as  it 
may*  I  consider  the  question  settled  by  the  cases  in  7th  and 
9th  Yerger's  Reports.  It  is  true  in  neither  of  those  cases  do 
the  oourt  expressly  and  in  terms  notice  the  clause  referred 
to,  although  in  one  of  the  cases  it  was  made  a  point  in  the 
argument,  but  in  both  cases  the  facts  presented  a  case  of  a 
bona  fide  sale,  and  they  determined,  as  I  understand  the  cases, 
unqualifiedly,  that  where  a  sale  of  land  is  made  when  anoth- 
er is  in  possession  claiming  adversely,  and  the  seller  out  of 
possession  for  one  year,  &c.  the  sale  is  absolutely  void,  and 
the  deed  imparts  no  title  to  the  buyer.  By  their  decisions  I 
am  bound;  therefore,  if  Robert  M alony  was  in  possession  of 
the  land,  claiming  it  adversely  for  more  than  one  year,  the 
deed  of  1832  from  H.  Malony  to  John  Gass  was  void  and 
passed  no  title;  and  if  the  plaintiff  had  no  legal  title  he  can- 
not recover.  His  deed  of  1812  to  H.  Malony  passed  out  of 
him  whatever  title  he  had." 

The  jury  rendered  a  verdict  for  the  defendant,  Malony, 
and  Gass  (his  motion  for  a  new  trial  being  overruled)  appeal- 
ed in  error. 

Peck 9  for  Gass/  1.  The  charge  excludes  the  operation 
of  the  proviso.    The  act  is  thereby  made  criminal  when 


OF  THE  STATE  OF  TBMKESSBE.  46b 

there  is  the  want  of  intention  to  do  a  wrong.    This  is  contra-  Kkoxviu,£ 

Joiv   1839. 

ry  to  every  principle;  for  h  is  the  intent  that  constitutes  the - — 

act  a  crime.     Here  this  criminal  intent  is  excluded.  r 

No  indictment  will  lie  under  this  clause  of  the  cham-  Mlta»* 
perty  act,  (see  its  language;)  but  if  an  indictment  would  He, 
upon  the  trial  of  it  the  question  of  intention  wo*)d  be  a  ques- 
tion for  the  jury.  If  in  that  case  it  were  proper  for  the  jury, 
why  not  in  this?  The  rule  ought  to  be  the  same  in  both  cases. 
Gass  could  maintain  H.  Malony  in  the  suit  against  him;  he 
could  take  the  whole  suit  upon  himself  and  not  be  guilty  of 
maintainance;  and  why  not  in  good  faith  take  back  the  title, 
replacing  himself  in  his  former  estate?  - 

To  come  at  the  true  construction  we  must  consider  the 
object  of  passing  the  law,  what  was  the  evil,  and  how  far  the 
remedy  was  intended  to  apply.  The  evil  consisted  in  dis- 
turbing the  possession  by  a  suit  under  a  deed  got  up  for  the 
purpose  of  a  suit;  but  this  was  not  intended  to  apply  to  a 
case  where  the  right  to  the  estate  was  honestly  made  the 
question;  and  in  this  the  statute  under  consideration  differs 
from  the  English.  In  that  there  is  no  such  saving.  Having 
been  inserted,  it  is  as  much  the  law  of  the  land  as  the  enact- 
ing part.  The  saving,  when  made  to  apply,  is  as  broad  as  the 
penalty.  To  illustrate  this:  if  an  indictment  could  be  framed 
upon  this  section  of  the  act,  the  saving  in  the  proviso  should 
be  negatived  in  the  indictment  before  the  defendant  could  be 
made  to  answer  for  the  criminal  charge,  and  if  properly 
charged  then  the  defendant  might  show  his  innocence  by 
proofs  that  the  act  was  done  without  a  bad  intent.  And 
surely  when  the  proviso  is  inserted  for  the  benefit  of  him  ta- 
king the  deed,  there  is  no  reason  for  the  court  striking  it  out 
by  construction:  that  is  to  make  the  law,  not  to  construe  \\i 
The  proviso  in  this  act  is  as  much  a  saving  as  the  proviso 
in  the  statute  of  limitations.  Under  the  proviso  in  the  stat- 
ute of  limitations  there  is  no  bar  in  the  case  of  an  idiot* 
In  such  a  case,  the  fact  being  proved  and  found  by  the  jury, 
there  is  no  limitation.  The  statute  is  neutralized.  So  under 
the  champerty  act.  Bring  the  case  within  the  proviso  and 
there  can  be  no  champerty. 

This  court,  speaking  of  this  act,  said  it  was  highly  penal 
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Knoxville,  in  its  provisions,  and  therefore  cannot  have  the  construction 

—  given  to  remedial  acts.    This  remark  must  be  applicable  to 

t  every  part  of  the  act;  for  it  is  as  lawful  to  convey  a  right  as 

IWaDr*  for  an  attorney  to  contract  for  his  fee.  9  Yerger,  118.  It  is 
just  as  serious  to  pronounce  upon  a  right  to  the  freehold  and 
destroy  it,  ap.to  pronounce  upon  the  right  of  a'  lawyer  in  con- 
tracting for  his  compensation.  In  the  ordinary  transactions  of 
life  men  are  presumed  to  be  honest.  If  a  presumption  is  raised 
in  any  case  against  one,  arising  out  of  his  acts,  the  law  per- 
mits him  to  rebut  it;  and  the  remark  applies  especially  in  thia 
case,  where  the  proviso  in  the  act  comes  in  his  favor.  This 
court  has  decided  that  a  deed  made  to  carry  out  a  contract 
entered  into  previous  to  the  adverse  possession  is  not  cham- 
pertous  but  lawful.  10  Yerger.  The  act  done,  the  ma* 
king  of  the  deed  is  prima  facie  champerty;  but  by  proof  it 
is  explained  and  made  lawful  and  innocent  If  in  that  case 
it  can  be  done,  why  not  in  the  case  before  the  court?  Gasa 
was  bound  by  his  deed  to  H.  Malony;  Malony  was  evict- 
ed; Gass  was  subject  to  an  action  and  damages;  H.  Malony 
would  not  risk  an  action  to  recover  back  the  land;  the  legal 
title  is  in  Gass;  but  he  cannot  set  it  up  while  the  deed  he 
has  made  to  H.  Malony  is  in  the  way;  H.  Malony  is  wit* 
Bng  to  replace  Gass  as  he  stood  before.  There  can  be  no 
breach  of  morals  in  this  any  more  than  in  the  case  of  a  deed 
of  trust  or  bond  for  a  title,  and  a  conveyanoe  under  either, 
while  the  land  is  adversely  held.  It  is  no  gambling  transac- 
tion in  my  view  of  it;  no  chances  or  speculating  upon  prob- 
able success.  Touching  the  title,  Gass  and  Hugh  Malony 
stood  together  and  Were  supported,  by  the  same  claim;  and 
h  cannot  be  material  whether  Gass  sue  in  his  own  name,  hav- 
ing taken  back  the  title,  or  lay  a  count  on  a  demise  in  the 
name  of  Hugh  Malony  with  one  in  his  own  name*  If  Gass 
is  not  permitted  to  take  back  the  title  and  replace  himself, 
then  he  is  in  a  most  helpless  condition.  The  other  will  not 
sue  for  the  land;  Gass  cannot,  for  his  deed  stands  in  the  way, 
and  the  warranty  in  that  deed  makes  Gass  liable. 

2.  This  is  no  pretended  right.    The  evidences  in  the  re- 
cord show  that  the  better  title  was  in  Gass,  if-  this  was  a 
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good  deed  to  pass  the  title,  and  therefore  not  champerty.  Knoxvillb, 
15  Viner,  155*.  ***""' 

Oan 

Reese,  J.  delivered  the  opinion  of  the  court.  utio*y. 

The  question  mainly  discussed  in  tiiis  case,  and  upon  the 
ground  of  which  the  plaintiff  in  error  seeks  a  reversal  of  the 
judgment  below,  is  whether  the  concluding  words  of  the  first 
section  of  the  act  of  1821,  ch.  66,  commonly  called  the 
"champerty  act,"  shall  be  so  construed  as  to  make  the  mean- 
ing of  the  entire  section  to  be,  that  an  adverse  possession  at 
the  time  of  making  the  deed,  covenant  or  agreement  shall  ere* 
ate  a  presumption  of  champerty  as  to  such  deed,  cove- 
nant or  agreement  which  shall  stand  only  until  the  par- 
ties to  such  deed,  covenant  or  agreement  shall  show  that 
as  between  themselves  the  conveyance  or  contract  to  con- 
vey was  fair  and  bona  fide.  Such  construction  would  be 
in  direct  conflict  with  the  policy  of  the  statute  and  with  the 
express  words  of  the  enacting  clause,  which  provides  that 
when  the  vendor  or  those  under  whom  he  claims  shall  not 
have  been  in  actual  possession  at  the  time  of  such  sale,  &c. 
and  for  one  whole  year  before,  such  sale,  bargain,  grant,  &c. 
"shall  be  utterly  void."  But  it  occurred  to  the  framers  of  the 
law  that  at  that  time  there  was  much  granted  land  in  Ten- 
nessee of  which  no  person  was  in  "actual  possession"  or  re- 
ceiving rents  or  profits,  and  in  such  case  the  first  proviso 
enacts  that  one  claiming  title  may  bargain,  sell  or  mortgage, 
there  being  no  adverse  possession  at  the  time,  and  that  in  all 
cases  sales  at  execution  may  proceed  as  formerly.  Again;  it 
occurred  to  the  framers  of  the  law  that  much  of  the  uncul- 
tivated land  in  Tennessee  was  held  by  non-resident  claim- 
ants, the  sale  of  which  to  actual  settlers  it  was  the  policy  of 
the  State  to  encourage  and  not  to  obstruct,  and  they  provide 
that  the  act  shall  not  be  so  construed  as  to  prevent  a  sale  by 
such  person,  if  the  land  be  not  adversely  held  and  possessed 
at  the  time.  But  apprehending  that  cases  might  arise,  by 
virtue  of  these  provisions,  tending  to  weaken  the  force  and 
obstruct  the  policy  of  the  statute,  and  that  in  many  cases  the 
actual  settler  who  was  sued  in  ejectment  might,  from  the  dif- 
ficulty of  showing  dates  as  to  the  commencement  of  the 
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^?XT839E*  possession  or  of  the  true  time  of  making  the  deed  or  cove- 
*  -nant,  be  unable  to  show  champerty,  although  it  in  fact  ex- 
isted, they  make  a  general  provision  that  if  one  not  having 
possession  of  land  shall  sell,  &c.  champerty  shall  be  pre- 
sumed until  such  purchaser  shall  show  such  sale  was  bona 
fide  made;  that  is,  bona  fide  not  merely  as  between  them- 
selves, but  with  reference  to  the  policy  and  provisions  of  the 
champerty  act.  This  he  may  show  by  proving  that  at  the 
date  of  the  deed  perhaps  there  was  no  actual  adverse  pos- 
session at  all,  or  although  apparently  and  in  fact  adverse,  the 
person  in  possession  was  estopped  in  law  to  deny  the  title 
and  possession  of  the  vendor  because  derived  from  him.  By 
showing  this  the  purchaser  would  show  the  sale  to  be  bona 
fide  with  reference  to  the  general  provisions  of  the  cham- 
perty act.  But  to  hold  that  these  few  last  words  of  the  sec- 
tion have  the  meaning  contended  for  would  make  all  the  pro- 
visions, not  only  of  the  enacting  clause  but  of  the  provisos, 
useless  and  absurd.    We  affirm  the  judgment 
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M'lmroflH  and  Win  vs.  Ladd,  et  ah. 

Conveyances  of  real  estate  by  deeds  of  gift  to  children  are  not  fraudulent  Jackson, 
against  a  wife's  right  of  dower  because  not  founded  upon  a  valuable  consid-  April,  1840. 
ersiion.  To  render  them  fraudulent  and  void  as  against  her  right  of  dower 
then  must  be  an  actual  specific  intent  to  defraud  her  in  the  making  of  such 
conveyances. 

This  bill  was  filed  by  John  M'Intosh  and  his  wife,  Eliza* 
beth,  against  the  devisees  of  Peter  Burton,  deceased,  and  his 
administrator,  for  dower,  and  damages  for  the  detention  there- 
of, andfor  a  distributive  share  of  his  personal  estate.  In  1829 
Burton  and  complainant,  Elizabeth,  were  married  in  William- 
son  county,  Burton  having  seven  children  by  a  former  wife, 
some  estate,  and  being  advanced  in  life,  and  the  complainant, 
Elizabeth,  having  also  several  children.  They  entered  into  a 
marriage  contract,  securing  to  each  other  the  use,  enjoyment 
and  power  of  disposing  of  their  separate  estates.  One  of 
the  daughters  of  Burton  was  married  in  1812,  the  second  in 
1816,  the  third  in  1819,  and  the  fourth  in  1824.  He  had 
made  to  each  of  his  daughters  at  the  time  of  their  respective 
marriages  advancements  of  portions  of  real  and  personal 
property,  and  also  to  his  other  children  at  different  times. 
Shortly  after  the  marriage  the  marriage  contract  was  de- 
stroyed with  the  mutual  consent  of  parties.  Burton  and 
wife  did  not  remain  long  in  the  county  of  Williamson.  Bur- 
ton sold  the  tract  of  six  hundred  and  forty  acres  upon 
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Jackson,  which  he  resided  in  Williamson  for  about  the  sum  of  four 
April,  1840.  thougand  d0]iars  an(j  divided  the  larger  portion  of  the  pro- 
ceeds amongst  his  children,  and  made  deeds  of  gift  of  other 
portions  of  real  estate  to  them,  and  removed  to  the  county 
of  Haywood.  He  there  purchased  two  hundred  acres  of 
land  and  settled  upon  it.  He  took  With  him  eleven  slaves 
and  some  other  personal  property.  In  1834  Jie  died,  having 
made  his  last  will,  in  which  he  gave  one-third  of  the  two 
hundred  acres  of  land  on  which  he  resided  to  his  wife,  a  life 
estate  in  two  slaves,  and  an  absolute  title  to  some  articles  of 
household  and  kitchen  furniture,  and  divided  the  balance 
amongst  his  children.  He  had  no  children  by  his  last  wife. 
She  dissented  from  this  will.  There  did  not  appear  to  be 
fmy  intent  to  defraud  the  complainant,  Elizabeth,  of  her 
dower  rights  in  giving  the  largest  portion  of  his  property 
through  a  series  of  years  to  his  children,  but  seemed  to  in- 
tend to  make  reasonable  provision  for  his  children.  It  did 
pot  appear  that  she  objected  to  the  sale  of  his  real  estate  in 
Williamson  at  the  time  of  the  sale  and  the  distribution  of  die 
proceeds  of.,  the  property  amongst  his  children. 

She  afterwards  intermarried  with  John  M'Intosh  and  filed 
this  bill  in  the  chancery  court  at  Brownsville  against  the 
administrator  and  devisees  of  Peter  Burton,  praying  a  de- 
cree for  dower  of  the  estate  conveyed  by  deeds  of  gift  to  his 
children  after  their  marriage  and  for  damages  for  the  deten- 
tion thereof,  and  for  a  distributive  share  of  the  personal  es- 
tate. The  defendants  answered,  denying  all  intent  on  the 
part  of  deceased  to  defraud  the  complainant,  Elizabeth,  and 
also  filed  a  cross  bill  alleging  that  the  decedent  left  a  large 
amount  of  money  which  came  to  her  hands,  and  which  had 
been  illegally  seized  and  appropriated  by  the  complainants 
Elizabeth.  She  answered  the  cross  bill  and  denied  the  facts 
therein  contained. 

The  bill  came  on  to  be  heard,  when  the  chancellor,  being 
of  the  opinion  that  in  the  disposition  of  the  real  estate  of  the 
deceased  by  deed  of  gift  to  his  children  after  his  marriage 
with  complainant,  Elizabeth,  and  before  his.  death,  there  wqs 
no  actual  and  specifiq  intent  to  defraud  the  said  Elizabeth  of 
her  dower,  but  that  said  disposition  was  only  a  reasonable 
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and  competent  provision  for  his  children  proportioned  to  his    l^*9^ 
estate,  refused  to  decree  dower  out  of  the  land  so  conveyed  — — - 

M'lnUMh 

by  deed  of  gift,  but  directed  an  account  to  be  taken  of  what       ^  ^ 
lands  Peter  Burton  died  seized,  and  also  an  account  of  the 
personal  estate,  &c.    Complainants  appealed. 

j!£  Brown,  for  complainant.  1.  The  voluntary  conveyanr 
ces  made  by  Peter  Burton  to  his  children  are  void  as  against 
the  wife's  right  of  dower,  or  in  other  words,  the  conveyan- 
ces being  voluntary  and  without  consideration  are  made  sub- 
ject to  the  wife's  right  of  dower.  By  the  common  law  the 
right  of  the  widow  to  dower  extended  to  all  the  lands  of 
winch  the  husband  wis  seized  during  coverture,  and  no  act 
of  the  husband  could  deprive  her  of  this  right.  2  Bl.  Cool 
129,  130,  132:  1  Thomas'  Coke,  476-7:  1  Thomas'  Coke, 
567:  Combs  vs.  Young,  4  Yer.  Rep.  218, 224-5-6:  Park  on 
Dower,  5.  By  the  statute  of  1715,  ch.  38,  sec.  13,  the  com- 
mon law  right  is  fully  recognized  and  preserved.  Thus 
the  common  law  remained  untouched  until  the  statute  of 
1784,  ch.  29,  sec.  8.  Its  policy,  however,  can  only  be  con- 
sidered so  far  as  it  bears  on  the  construction  that  shall  bp 
given  it.  The  question  then  arises  what  was  the  object  of 
this-  statute?  Was  it  designed  to  break  down  the  ancient 
and  cherished  common  law  right  of  dower?  Was  it  de- 
signed to  expose  the  rights  of  the  wife  to  the  whim,  caprice 
or  ill-nature  of  the  husband?  Was  it  designed  to  authorize 
the  husband  to  give  away  his  lands,  and  at  discretion  to  cut 
off  his  wife's  right  of  dower?  It  is  believed  the  statute  was 
designed  for  no  such  purpose.  It  was  for  the  convenience 
of  the  husband  when  bona  fide  alienation  became  necessary. 
It  authorizes  him  to  contract  debts  and  thereby  change  his 
lands,  or  to  sell  them  for  a  valuable  consideration;  but  even 
this  must  be  done  bona  fide;  if  fraudulent  and  designed  to 
defeat  the  wife's  dower  it  is  void  by  the  express  language  of 
the  statute.  If,  then,  a  voluntary  gift  is  made  by  the  hus- 
band, does  not  the  right  of  the  wife  still  hold  to  the  land? 
By  the  common  law  her  right  attaches  at  the  marriage  and 
always  relates  to  it.  The  statute  of  1784  still  regards  her 
claim  as  a  right,  and  declares  all  conveyances  void  which 
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Jackson,  are  ma(je  with  intent  to  defraud  that  right,  and  only  author- 
A!TJ\^  *zes  t*}e  hust>and  to  convey  on  bona  fide  sales.  If  the  claim 
of  the  wife  is  a  right,  as  it  clearly  is,  it  follows  that  a  volun- 
tary conveyance  without  consideration  is  a  fraud  on  that 
right.  The  donee  has  no  equity  to  stand  upon.  The  consid- 
eration of  love  and  affection  does  not  place  his  claim  on  as 
high  ground  as  that  of  the  widow.  Her  claim  is  older  and 
superior.  The  common  law  so  regarded  it,  and  the  statute 
has  not  changed  it.    Martin  and  Yerger's  Rep.  329. 

2.  As  the  husband  cannot 'make  a  direct  conveyance  in 
fraud  of  his  wife's  right  of  dower,  it  follows  that  he  cannot 
indirectly  effect  the  same  object  by  selling  the  land  for  a  val- 
uable consideration  and  giving  the  proceeds  to  his  children 
or  others. 

Mr.  M'Clanahan,  for  defendants,  cited  Littleton  vs.  Little- 
ton, 1  Bat.  and  Dev.  330. 

Reese,  J.  delivered  the  opinion  of  the  court 

The  complainant,  Elizabeth,  was  the  widow  and  relict  of 
Peter  Burton,  and  she,  having  dissented  from  his  last  will  and 
testament,  filed  this  bill  against  his  devisees  for  an  assignment 
of  dower,  and  an  account  of  the  annual  value  or  profits 
thereof  from  the  death  of  the  said  Peter,  and  for  a  distribu- 
tive share  of  his  personal  estate.  It  appears  from  the  bill 
and  cross  bill,  the  answers  to  both,  and  from  the  proofs,  that 
in  the  month  of  June,  1830,  Peter  Burton,  then  of  an  ad- 
vanced age,  a  widower,  and  the  father  of  several  adult  chil- 
dren, intermarried  with  the  complainant,  Elizabeth,  then  a 
widow  of  an  age  also  somewhat  advanced,  and  the  mother  of 
several  adult  children  by  a  former  marriage.  At  various  pe- 
riods prior  to  the  intermarriage  of  Peter  Burton  and  the  com- 
plainant, Elizabeth,  the  former,  commencing  as  early  as  1812, 
had  made  reasonable  advancements  in  real  and  personal  es- 
tate to  his  children  upon  their  marriage;  and  in  1829,  In  the 
lifetime  of  his  former  wife,  he  had  settled  some  of  his  youn- 
ger children,  about  that  time  married,  upon  small  tracts  of 
land  given  to  them  by  parol,  but  not  conveyed  till  a  few 
months  after  his  last  marriage.    He  then  resided  in  the  coun- 
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ty  of  Williamson  upon  a  tract  of  land  containing  six  hunr    Jacwwt. 
dred  and  forty  acres,  which,  a  few  years  after  his  marriage,  - 


he  sold  for  upwards  of  four  thousand  dollars,  and  with  a  por- 
tion of  the  proceeds  made  further  advancements  to  his  chil- 
dren, and  with  the  balance  purchased  a  tract  of  land  in  the 
county  of  Gibson  of  two  hundred  acres,  to  which,  with  his 
wife  he  removed,  taking  with  him  some  eleven  slaves  andal*" 
so  other  personal  property  with  about  fifteen  hundred  dol- 
lars. It  seems  to  have  been  his  purpose  to  have  enlarged 
bis  farm  by  the  purchase  of  adjoining  lands,  but  shortly  after 
his  removal,  to  wit,  in  the  summer  of  1834,  he  died,  having 
made  his  last  will  and  testament,  and  therein  devised  and  be- 
queathed to  complainant,  Elizabeth,  dower  in  the  tract  of 
land  and  two  negro  men  slaves  and  other  personal  property, 
for  life.  Previously  to  his  intermarriage  with  complainant 
he  and  complainant  made  and  signed  a  contract  in  writing* 
the  substance  of  which  was  that  he,  by  virtue  of  the  man* 
riage,  should  have  no  claim  whatever  upon  the  estate  of  the 
said  Elizabeth,  nor  she  upon  his  estate.  This  contract  wa? 
some  months  after  the  marriage  dissolved  by  mutual  consent 
The  principal  contest  in  this  case  is,  whether  the  complain*? 
ant,  Elizabeth,  shall  have  dower  assigned  her  in  the  real  estate 
conveyed  by  Peter  Burton  to  his  children  by  way  of  advance-: 
ment  subsequently  to  his  intermarriage  with  complainant. 
It  is  insisted  that  she  is  entitled  to  dower  in  such  real  es« 
tate  by  operation  of  the  act  of  1784,  ch.  29,  which  declares 
"that  any  conveyance  made  fraudulently  to  children  or  oth- 
erwise with  the  intention  to  defeat  the  widow  of  the  dower 
thereby  attached  shall  be  held  and  decreed  to  be  void,  and 
such  widow  shall  be  entitled  to  dower  in  such  lands  so  frau-> 
dulently  conveyed  as  if  no  conveyance  had  been  made/' 
Without  going  into  a  recital  of  the  proof  intended  to  estab- 
lish a  fraudulent  purpose  in  fact  on  the  part  of  the  husband  in 
making  the  conveyance  referred  to,  or  attempting  any  argu- 
ment on  the  effect  of  such  proof,  we  deem  it  sufficient  to  an- 
nounce as  the  result  of  our  investigation  the  conviction  {hat 
a  fraudulent  purpose  in  the  conveyance  is  not  established  by 
the  testimony  against  the  husband.  Nor  is  an  actual  fraudu- 
lent intention  much  insisted  on  in  argument  by  the  counsel 
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of  complainants.  But  it  is  said  that  a  proper  construction 
of  the  proviso  referred  to  will  make  void  as  to  the  widow's 
dower  a  conveyance  from  father  to  child  subsequent  to  the 
marriage,  however  bona  fide,  if  such  conveyance  be  voluntas 
ry  and  founded  upon  considerations  meritorious  only. 

We  waive  at  present  all  inquiry  into  the  effect  of  the  mar- 
riage contract,  which,  as  it  was  destroyed  by  mutual  consent 
some  months  after  the  marriage,  was  probably  destroyed  at 
ter  the  conveyances,  or  at  least  it  is  not  shown  by  the  com- 
plainants to  have  been  destroyed  before  the  conveyances. 
Such  inquiry  might  preclude  the  raising  of  the  question 
above  referred  to,  -and  which  has  been  chiefly  discussed  in 
this  case.  Authorities  upon  the  very  point  are  wanting;  and 
as  advancements  in  real  estate  by  the  father  to  the  children 
must  have  been  frequently  and  constantly  occurring  without 
the  wife  joining  in  the  conveyance,  which  with  us  she  neve* 
does  except  when  owner  of  lands  in  her  own  right,  the  ak 
sence  of  authority  upon  the  point,  under  such  circumstances, 
would  seem  to  establish  that  the  opinion  not  of  society  only 
but  of  the  profession  in  general  from  the  time  of  the  statute 
to  this  moment  has  been  against  the  construction  contended 
for.  llris,  however,  it  must  be  conceded,  is  a  persuasive  on- 
ly and  not  a  conclusive  argument  in  favor  of  the  contrary 
construction.  The  learned  and  able  judge,  indeed,  who  de- 
livered the  opinion  of  the  court  in  the  case  of  Hughes  vs. 
Shaw,  Martin  and  Yerger,  389,  makes  an  animated  argument 
in  favor  of  the  construction  of  the  statute  contended  for  by 
the  complainants,  at  the  close  of  which,  however,  he  adds, 
•We  forbear  to  give  any  decision  upon  this  question  in  this 
case;  it  has  not  been  argued,  nor  is  it  essential  to  decide  up- 
on  it.*  The  error  of  that  argument,  it  seems  to  us,  consists 
chiefly  in  construing  the  general  provisions  of  the  statute  on 
the  subject  of  dower  as  if  it  had  been  "that  the  widow  shall 
be  endowed  of  all  lands  of  which  the  husband  was  seized  du- 
ring the  coverture,  provided  however  that  the  husband  may 
during  coverture  alien  any  of  his  lands  bona\fide%  and  for  a 
valuable  consideration,  in  which  case  the  lands  so  aliened 
shall  be  exempted  from  the  widow's  dower."  If  such  had 
been  the  provision,  the  widow's  right  would  in  all  cases  have 


M'latoth 
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existed  prima  facie,  and  those  claiming  against  her  right  must    Iuatm»t 

have  shown  the  sale  to  have  been  fair  and  for  a  valuable  con-  — — 1 

sideration.  But  in  the  actual  provision  made  by  the  statute 
the  reverse  is  the  case.  Her  claim  prima  facie  is  limited  to 
the  land  of  which  her  husband  died  seized  and  possessed;  and 
if  it  be  extended  beyond  that,  it  is  upon  the  ground  stated  in 
the  proviso,  and  the  case  must  be  made  out  by  her  in  proof. 
Besides,  the  words  "fraudulently  and  with  intention  to  de- 
prive her  of  dower"  seem  not  at  all  to  apply  to  a  bona  fide  ad- 
vancement of  real  estate  to  a  child,  properly  made  according 
to  the  wants  of  the  child  and  the  condition  of  the  father's 
property  and  family.  Of  this  opinion  is  the  supreme  court 
of  North  Carolina  in  the  case  of  Littleton  vs.  Littleton,  1 
Dev.  and  Bat.  330,  in  which  it  is  said  that  the  act  of  1784,  as 
to  dower,  and  that  of  1715,  as  to  creditors  and  purchasers, 
differ  materially  in  their  terms  and  in  their  subject  matter, 
and  that  conveyances  may  stand  against  a  widow  which  could 
not  against  creditors  and  purchasers.  "Upon  the  statute  of 
1784  the  conclusion  is  more  obvious  that  only  fraudulent 
conveyances  are  avoided,  and  not  voluntary  conveyances,  as 
such.  The  statute,  unlike  that  of  1715,  is  altogether  silent 
upon  the  subject  of  consideration.  The  intent  spoken  of  is 
the  actual  intent  to  defraud  the  widow.  Bona  fide  convey- 
ances, that  is  to  say,  such  as  are  not  intended  to  defraud  the 
wife,  do  not  seem  to  be  within  the  meaning  more  than  with- 
in the  words  of  the  act;  such  are  sales  to  which  a  power  is 
allowed  the  husband;  such  too  appear  to  be  bona  fide  gifts, 
whereby  the  husband  actually  and  openly  divests  himself  of  his 
property  and  the  enjoyment  of  it  in  his  lifetime  in  favor  of 
children  and  others;  thereby  making,  according  to  his  circum- 
stances and  the  situation  of  his  family,  a  just  and  reasonable 
present  provision  for  persons  having  meritorious  claims  on 
him,  and  with  that  view,  and  not  with  the  view  to  defeat  nor 
for  the  sake  of  diminishing  the  wife's  dower.  If  this  had  not 
been  the  purpose  of  the  legislature,  there  certainly  would, 
with  respect  to  the  advancements  to  children  in  particular, 
have  been  a  specific  provision  in  the  statute,  since,  in  the 
.same  act,  the  manner  in  which  they  shall  be  regulated  as  be* 
tween  the  children  themselves  is  expressly  pointed  out." 
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Jackson,    Such  are  the  views  of  the  supreme  court  of  North  Carolina, 

April,  1840.    ^  court  0f  at  ieast  equal  authority  with  our  own  upon  the 

Byvd        construction  of  this  statute.    With  these  views  we  are  satis- 

Cttflin'      fied,  and  we  adopt  them.    The  decree  of  the  chancellor  must 

therefore  be  affirmed. 


BTRD   VS.   CrjRUN. 


A  aale  of  a  bene  made  with  a  view  to  defraud  creditors  though  void  as  to 
creditors  is  binding  between  the  parties. 

Where  a  plaintiff  instituted  an  action  to  recover  the  value  of  a  mare,  by  vir- 
tue of  the  laws  passed  for  the  benefit  of  poor  persons,  which  bad  been  sold 
under  &Ji.  fa.  against  him:  Held,  by  the  court,  that  a  fraudulent  sale  of  the 
mare  to  a  third  person  would  defeat  his  right  of  recovery;  held,  also,  that  the 
declaration  of  the  plaintiff  that  he  had  sold  the  mare  to  a  third  person  would 
be  competent  evidence  to  go  to  the  jury,  yet  if,  in  point  of  fact,  no  such  sale 
had  taken  place,  he  would  be  entitled  to  recover. 

Seth  Curlin  instituted  an  action  of  trover  in  the  circuit 
court  of  Obion  county  against  John  W.  Byrd,  a  constable 
of  Obion  county,  to  recover  the  value  of  a  mare  sold  under 
fi.fa.  against  Curlin  by  Byrd  to  satisfy  the  debt  of  a  creditor. 
He  recovered  a  judgment,  Harris,  judge,  presiding,  against 
the  constable  for  the  value  of  the  mare,  from  which  the  con- 
stable appealed  in  error  to  this  court.  The  facts  upon  which 
the  question  in  the  case  arises  are  sufficiently  set  forth  in  the 
opinion  of  the  court. 

Mr.  Fitzgerald,  for  the  plaintiff  in  error,  cited  and  com- 
mented upon  the  following  authorities:  2  Comyn's  Dig.  201: 
1 T.  R.  4:  Lansing  vs.  Montgomery,  2  Johnson,  382:  M*Far- 
land  vs.  Crary,  8  Cowen,  252. 

Mr.  Totten,  for  the  defendant  in  error,  cited  Osborn  vs. 
Moss,  7  Johnson's  Rep.  160:  Packman's  case,  6  Coke's  Re- 
ports, 18: 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trover  for  a  mare,  brought  against  a 
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constable  for  selling  her  to  satisfy  an  execution  against  the 
plaintiff  contrary  to  law. 

It  appeared  in  proof  that  the  mare  in  question  belonged  to 
the  plaintiff;  that  when  the  defendant  came  to  levy  iheji. 
fa.  the  plaintiff  said  the  mare  was  not  his  property,  and  that 
one  Harris,  who  was  present,  claimed  the  mare  as  his  prop- 
erty, and  said  he  had  purchased  her  from  the  plaintiff,  which 
the  plaintiff  did  not  contradict,  but  that  he  claimed  the  mare 
on  the  day  of  sale.  It  was  proved  that  the  plaintiff  was  a 
farmer  and  was  the  head  of  a  family,  owning  ho  other  mule, 
yoke  of  oxen  or  horse  than  the  mare  which  was  levied  on 
and  sold. 

The  court  charged  the  jury  "that  to  recover,  the  plaintiff 
must  have  title  at  the  time  the  property  was  taken;  that  if 
the  plaintiff  had  made  an  actual  sale  of  the  property  to  Har- 
ris he  could  not  recover;  but  if  it  was  an  arrangement  en- 
tered into  in  order  to  deter  the  officer  from  making  the  levy, 
and  to  enable   the  plaintiff  and  Harris  to  get  off  with  the 
mare  to  Texas,  and  in  point  of  fact  the  property  still  re- 
mained in  the  plaintiff,  then  the  plaintiff  had  a  right  to  re- 
cover if  he  had  proved  the  necessary  facts  prescribed  by  the 
poor  laws,  and  the  question  of  fraud  did  not  arise."     We 
concur  with  the  counsel  for  the  plaintiff  in  error  that  if 
there  were  an  actual  sale  of  the  mare  to  Harris,  whether 
bona  fide  or  to  defraud  creditors,  it  divested  the  plaintiff  of 
his  right  and  he  could  not  recover.     But  we  do  not  think 
the  charge  of  the  court  contravenes  this  principle.    His 
honor  told  the  jury,  "that  if  the  plaintiff  had  made  an  actu- 
al sale  of  the  property  to  Harris  he  could  not  recover."    This 
embraces  all  that  is  contended  for  by  counsel.     A  sale  to  de-' 
feat  creditors*  although  void  as  to  them,  would  be  binding  be- 
tween the  parties;  it  would  therefore  be  an  actual  sale.    But 
the  court  said  if  there  was  an  arrangement  entered  into  in 
order  to  deter  the  officer  from  making  a  levy,  but  in  point  of 
fact  the  right  of  property  still  remained  in  the  plaintiff,  he 
could  recover.    The  remaining  part  of  the  charge  is,  that  al- 
though Harris  claimed  the  mare,  and  the  plaintiff  did  not 
contradict  his  assertions,  still,  if  the  jury  believed,  from  all 
the  evidence,  that  in  point  of  fact  there  had  been  no  con- 
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tract  of  sale  between  them,  but  their  assertions  were  made 
to  deter  the  officer  from  making  the  levy,  such  conduct 
would  not  prevent  the  plaintiff  from  recovering.  In  this 
we  think  there  is  no  error.  It  is  true  the  declarations  of 
Harris  in  the  presence  of  the  plaintiff,  and  uncontradicted 
by  him,  were  competent  evidence  to  prove  a  sale;  but  other 
facts  in  the  case  were  calculated  to  show  that  these  were 
feigned  statements  made  to  deceive  the  officer,  and  that  in 
fact  there  had  been  no  sale.  The  falsehood  which  these  par- 
ties attempted  to  practice  on  the  officer,  though  very  repre- 
hensible and  immoral,  did  not  take  away  the  plaintiff's  right 
of  property  nor  prevent  him  from  asserting  it  in  this  suit. 

We  think  there  is  no  error  in  the  judgment,  and  direct  it 
to  be  affirmed. 


Wormley  vs.  Lowry  and  Rushing. 

A  bill  single  assigned  before  due  for  a  pre-existinf  debt  is  not  an 
ment  within  the  meaning  of  the  words  "due  coarse  of  trade/'  and  therefore 
subject  to  be  defeated  in  the  hands  of  the  assignee,  upon  proof  of  failure  of 
consideration. 

Robert  Lowry  and  Calvin  Rushing  warranted  John  S. 
Wormley  on  a  bill  single,  executed  by  him  to  B.  B.  Everett, 
for  the  sum  of  thirty-six  dollars,  and  assigned  by  Everett  to 
them  in  the  following- words,  to  wit;  "Pay  the  within  to  Low- 
ry and  Rushing,  B.  B.  Everett."  This  assignment  was  with- 
out date.  Judgment  was  rendered  for  the  plaintiffs  by  a 
justice  of  the  peace  of  Henderson  county  for  the  amount 
of  the  bill  single.  The  defendant  appealed  to  the  circuit 
court,  where,  upon  the  trial  before  Read,  judge,  it  was  proved 
that  fifteen  dollars  of  the  amount  embraced  in  the  instrument 
were  agreed  to  be  paid  for  hogs  sold  to  the  defendant,  which 
Everett  alleged  he  had  in  the  woods,  and  that  Everett  in 
fact  had  no  such  hogs  in  the*  woods;  that  the  statements  upon 
which  the  promise  of  that  amount  of  the  money  was  ob- 
tained were  false;  that  the  bill  single  was  aligned  to  the 
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plaintiffs  before  it  vfras  due  in  discharge  of  a  pre-existing  debt    Jagksow, 
due  from  Everett  to  plaintiffs.  — — 1- 

Wornltv 

Upon  this  proof  the  counsel  of  the  defendant  requested  ▼ 
the  court  to  charge  the  jury  that  if  they  were  satisfied  that  I*»r* 
fraud  existed  in  obtaining  the  original  note  to  the  amount  of 
fifteen  dollars,  that  the  plaintiffs,  in  order  to  protect  them- 
selves as  endorsees,  must  show  that  a  consideration  passed 
from  them  to  said  Everett  in  the  usual  course  of  trade.  The 
court  refused  so  to  charge  the  jury,  but  charged  that  the 
written  endorsement  on  the  bill  single  wij^s  prima  facie 
evidence  of  consideration,  and  that  the  onus  of  proof  lay  on 
the  defendant  to  show  that  no  consideration  did  pass  before 
be  could  enquire  into  the  fraud  in  obtaining  the  note.  The 
court  further  charged  the  jury  that  the  receiving  the  note 
by  the  plaintifis  for  and  in  discharge  of  a  pre-existing  debt 
due  from  Everett  was  a  good  consideration,  and  that  the 
assignment  of  the  note  was  in  the  due  course  of  trade. 

The  jury  found  a  verdict  in  favor  of  the  plain tiffo  for  the 
full  amount  of  the  note  and  interest.  A  motion  was  made 
for  a  new  trial,  which  being  overruled  by  his  honor  judge 
Read,  the  presiding  judge,  and  judgment  being  rendered  in 
conformity  with  the  verdict,  the  defendant  appealed  in  error. 

M-  Brown,  for  plaintiffs  in  error.  1.  In  this  case  nothing 
passed  from  the  endorsees  to  the  endorser.  The  case  of  Nich- 
ol  and  Hill  vs.  Bates  was  where  the  endorsement  of  a  third 
person  was  given  up.  In  this  case  nothing  was  given  up, 
nothing  passed;  it  falls  strictly  within  the  New  York  cases 
and  the  cases  in  this  State  also.  The  case  should  therefore 
be  reversed. 

2.  The  court  below  also  erred  in  refusing  to  charge  that 
the  proof  of  consideration  lay  on  the  endorsees. 

Bullock,  for  defendant  in  error.  Where  a  bill  or  note  is 
transferred  before  it  is  due  the  assignee  receives  it  on  its 
own  intrinsic  credit;  nor  is  he  bound  to  enquire  into  any  cir- 
cumstances existing  between  the  assignor  and  any  of  the 
previous  parties  to  the  instrument,  as  he  will  not  be  affected 
by  them.    Chitty  on,  Bills,  141. 
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Worm  Ivy 
fjowry. 


Jackson,        No  equities  existing  between  the  original  parties  to  a  note 
'  -  can  be  set  up  against  a  bona  fide  holder  unless  taken  and  re- 
ceived by  him  in  due  course  of  trade.     10  Yer.  429. 

A  note  taken  in  due  course  of  trade  is  where  the  holder  has 
given  for  the  note  his  money,  goods  orcredit  at  the  time  of 
receiving  it,  or  sustained  loss  or  incurred  some  liability.  10 
Yer.  429. 

Where  a  note  is  taken  in  payment  of  a  debt  due  and  se- 
cured by  the  endorsement  of  a  third  person,  which  last  note  is 
given  up  and  discharged:  Held,  that  the  note  is  taken  in  a 
due  course  of  trade.     10  Yer.  429. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  action  is  brought  by  the  endorsees  against  the  maker 
of  a  bill  single  for  thirty-six  dollars.  The  defendant  proved 
that  the  note  was  given  in  part  for  hogs  which  the  payee- 
fraudulently  represented  he  owned.  He  proved  that  it  was 
assigned  by  the  payee  to  the  plaintiffs  in  payment  of  a  pre- 
existing debt  due  them  by  Everett,  the  payee. 

The  court  charged  the  jury  that  the  "receiving  the  note  by 
the  plaintiffs  for  a  pre-existing  debt  dee  from  Everett,  the  ori- 
ginal payee,  was  a  good  consideration,  and  in  the  usual  course 
of  trade."  In  this  charge  there  is  error.  In  Kimbro  vs. 
Lytle,  10  Yer.  417,  and  Nichol  and  Hill  vs.  Bates,  10  Yer. 
429,  it  is  settled  that  "due  course  of  trade  is  where  the  hol- 
der has  given  for  the  note  his  money,  goods  or  credit  at  the 
time  of  receiving  it,  or  has  on  account  of  it  sustained  some 
loss  or  incurred  some  liability." 

Where  a  party  receives  a  note  for  a  pre-existing  debt  due 
from  the  person  only  who  assigns  the  note  he  parts  with 
nothing;  he  is  in  the  same  situation  after  a  successful  de- 
fence by  the  maker  that  he  was  before  he  took  the  note. 
It  is  not  like  the  case  where  a  note  in  bank  is  taken  to  renew 
one  already  existing.  In  that  case  the  bank  gives  up  the  en- 
dorser on  the  old  note,  and  thereby^  parts  with  the  security; 
but  here  the  plaintiffs  parted  with  nothing.  The  note  was  not 
taken  therefore  in  due  course  of  trade.  Bay  vs.  Coddington, 
20  John.  Rep.  637. . 

Reverse  the  judgment  and  remand  the  cause. 
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Jaokaon, 
Seat  vs.  Cannon,  Governor.  April,  1840. 

seat 
Gilchrist,  as  administrator,  confessed  judgment  in  favor  of  Gasquet  &  Co:        Can^oe 
Held,  in  an  action  on  the  administration  bond  against  Seat,  as  security,  that 
inch  confession  of  judgment  did  not  preclude  such  security  from  pleading  and 
proving  that  the  administrator  had  fully  administered  the  estate. 

This  is  an  action  of  covenant  instituted  in  the  circuit  court 
of  Gibson  county.  The  issue  of  law  upon  which  the  dause 
was  decided  in  the  court  below  is  fully  set  forth  in  the 
opinion  of  the  court.     -  ,  - 

Totten  and  Raines,  for  plaintiff  in  error. 

M'Clanahan  and  Brown,  for  defendant  in  error. 

Tubley,  J.  delivered  the  opinion  of  the  court. 

This  action  »  against  Robert  Seat  upon  an  administration 
bond.  The  declaration  avers  that  at  the  April  term,  1834,- 
of  the  circuit  court  of  Gibson  county,  Robert  Gilchrist,  the 
administrator  for  whom  the  plaintiff  in  error  was  bound  as-  ^ 
security,  confessed  a  judgment  in  favor  of  William  A.  Gas- 
quet &  Go.  for  one  thousaud  five  hundred  and  eighty-eight 
dollars  and  seventy  cents,  upon  which  execution  was  after* 
wards  issued  and  returned  nulla  bona.  To  this  declaration 
the  plaintiff  in  error  pleads,  among  other  things,  that  at  the 
time  the  judgment  was  confessed  the  administrator  had  no 
assets  of  the  intestate  in  his  hands  to  be  administered,  and 
that  he  had  fully  administered  the  estate.  To  these  pleas 
there  are  demurrers,  which  were  sustained  by  the  court  below 
and  judgment  given  against  the  plaintiff  in  error,  to  reverse 
which  he  presents  this  writ  of  error. 

The  only  question  presented  for  the  consideration  of  the 
court  is,  whether  the  confession  of  judgment  by  the  admin* 
istrator  precludes  his  security,  in  a  suit  upon  the  administra- 
tor's bond,  from  showing  that  at  the  time  of  the  confession 
the  administrator  had  fully  administered  the  estate  and  had 
no  assets  in  his  hands.  It  is  admitted  that  the  judgment  is 
conclusive  against  the  administrator,  and  that  he  is  estopped 
thereby  from  afterwards  setting  up  either  of  these  defences; 


Seat 
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Jackson,     but  it  is  contended,  and  we  think  successfully,  both  upon 

April,  1840.  ...  ,.,..,1.1  -A      -  * 

-principle  and  authority,  that  the  secunty  is  not. 

It  is  a  well  settled  principle  of  law  that  no  one  who  is  not 
a  party  or  in  the  relation  of  a  representative  of  a  party,  is 
estopped  from  inquiring  into  the  merits  of  a  judgment  by 
which  his  rights  are  sought  to  be  affected,  for  the  plain  com- 
mon sense  reason  that  he  shall  not  be  judged  without  being 
heard.  And  surely  no  one  can  complain  of  this.  Is  it  not 
enough  that  the  plaintiff  has  obtained  a  judgment  by  the 
neglect  or  ignorance  of  the  parties  thereto,  by  which  they 
are  estopped  and  made  liable  for  that  which  they  did  not 
owe,  without  seeking  thus  to  affect  innocent  third  persons 
who  are  no  parties  to  the  proceeding?  But  upon  author- 
ity the  question  is  clearly  with  the  plaintiff  in  error.  It 
arose  directly  in  the  cases  of  Daws  vs.  Shed,  15  Mass. 
Rep.  6,  and  Jughart  vs.  The  State  of  Maryland,  2  Gill,  and 
Johnson,  235,  where  it  was  decided  as  contended  for  by  the 
plaintiff  in  error.  The  same  thing,  kf  effect  is  also  deter- 
mined by  the  supreme  court  of  the  United  States*  m  the 
case  of  Drummond  vs.  Prestman,  12  Wheaton,  515;  that 
was  a  case  of  a  guarantee  of  the  good  conduct  and  ultimate 
xnspoasibility  of  one  entrusted  with  the  goods  and  effects  of 
another.  He  confessed  a  judgment,  the  guarantor  was  sued, 
and  it  was  held  that  the  judgment  was  only  prima  facie  ev- 
idence against  him.  Against  this  weight  of  authority  not 
one  case  to  the  contrary  is  produced.  We  are  therefore 
compelled  to  say  that  a  judgment  against  an  executor  or  ad- 
ministrator is  only  prima  facie  evidence  against  the  securi- 
ties in  a  suit  upon  the  administrator's  bond,  and  that  they 
may  make  the  defence  of  "no  assets"  or  "fully  adminis- 
tered." 

We  therefore  reverse  the  judgment  of  the  court  below, 
and  proceeding  to  give  such  judgment  as  ought  to  have  been 
given,  overrule  the  demurrer  and  discharge  the  defendant 


OF  THE  STATE  Off  TENNESSEE. 


473 


Jabnigan  vs.  M airs  and  Winfield. 

Jarnigan,  whose  lands  were  overflowed  hy  a  mill  which  belonged  to  Brown's 
heirs,  sued  Johnson,  the  administrator  of  Brown,  for  the  continuance  of  a 
nuisance,  And  recovered  damages  against  him:  Held,  that  the  record  of  recov- 
ery was  not  evidence  in  a  subsequent  suit  against  the  vendee  of  Brown's  heirs 
for  any  purpose  except  to  establish  the  met  of  its  own  existence  and  the  legal 
consequences  resulting  therefrom. 

Where  the  charge  of  the  court  against  the  defendant  is  erroneous,  but  the 
record  does  not  show  a  state  of  facts  upon  which  such  error  could  operate,  it 
is  not  a  cause  of  reversal. 

Where  the  court  charged  like  jury  4hat  a  record  was  evidence  for  no  pur- 
pose, whereas  it  was  evidence  to  establish  the  Act  of  its  own  existence  and  to 
show  that  complainant  had  not  so  acquiesced  in  an  overflow  of  his  premise* 
so  as  to  create  a  presumptive  right  to  the  easement  in  question,  or  to  create  a 
presumption  of  a  grant  or  license  to  overflow:  Held;  that  the  rtefcord  not  show-, 
ing  a  state  of  facts  upon  which  this  defence  against  prescription  could  arise, 
the  error  in  the  charge  of  the  court  was  not  therefor* »  just  cause  of  reversal* 

Jarnigan  built  a  mill-dam  overflowing  the  lands  of  a  stranger;  he  men 
sold  to  Owen,  and  subsequently  acquired  title  to  the  lands  overflowed:  Held, 
that  a  deed  with  warranty  would  not  pass  the  right  to  overflow  the  lands  as 
against  a  stranger,  but  that  Jarnigan,  having  subsequently  acquired  title,  the 
right  did  pass  as  against  him.  It  however  lays  upon  the  defendant  to  show  in 
the  record  that  the  deed  was  without  warranty,  and  that  it  therefore  did  not 
pass  as  against  him. 

This  is  an  action  of  trespass  on  the  case  from  fcayette 
•  county.  The  plaintiff,  David  Jarnigan,  alleges  in  his  decla- 
ration that  he  was  lawfully  possessed  of  a  saw  and  grist-mill 
on  the  north  fork  of  Wolf  river,  in  Fayette  county,  and  that 
the  defendants  had  erected  a  dam  across  the  same  stream  be- 
low his  mill,  whereby  its  back-flo wage  greatly  impeded  and 
injured  the  operation  of  the  plaintiff's  mill. 

T*he  defendants  pleaded  not  guilty,  upon  which  plea  issue 
fras  taken. 

Ther6  is  much  testimony  in  the  record  of  a  niost  contra- 
dictory nature.  The  record  does  not  purport  to  contain  all 
the  testimony  brought  forward  by  the  parties  in  the  court 
below.  The  plaintiff  shows  that  his  mill  had  been  frequent- 
ly much  impeded  in  its  operations  by  the  back-flowage  of  thd 
defendants'  dam,  and  its  utility  and  value  was  much  impaired 
thereby.    The  defendants  then  shdw  that  tlTe  plaintiff  and 
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one  Owen  were  joint  owners  of  the  ten  acre  tract  of  land 
on  which  the  mill  of  defendants  was  situated;  that  plaintiff 
and  Owen  had  built  a  mill  on  the  said  ten  acre  tract  within  a 
short  distance  of  the  site  where  the  present  mill  stood;  that 
Owen  sold  his  interest  in  the  land  and  mill  to  his  partriei*, 
and  that  the  defendants  derived  their  title  and  possession  from 
Owen  by  regular  deeds  of  conveyance.  It  does  not  appear 
whether  Jarnigan  sold  and  conveyed  to  Owen  by  deed  with 
warranty  or  not*  The  mill-dam  originally  erected  by  Jar- 
nigan and  Owen  overflowed  the  lands  above  to  a  considera- 
ble extent.  The  lands  adjoining  above  were  vacant  at  the 
time  of  the  erection  of  this  dam.  At  a  subsequent^^riod 
the  land  adjoining  above  was  entered,  and  Jarnigan  became 
the  purchaser  and  erected  the  dam  and  the  saw  and  grist- 
mill upon  it,  the  operation  of  which,  the  plaintiff  alleges,  was 
impeded  by  the  dam  of  defendants.  A  fresh  washed  away 
the  dam  originally  erected  by  Jarnigan  and  Owen,  and  one 
of  the  intermediate  owners  rebuilt  the  dam  some  forty  or 
fifty  paces  below  the  site  of  the  old  dam. 

Tn  reference  to  the  relative  height  of  the  old  and  new 
dams  there  was  much  contrariety  of  testimony;  some  wit- 
nesses stating  that  the  dam  erected  by  Jarnigan  and  Owen 
in  1825  was  not  so  high  as  the  dam  subsequently  erected, 
and  others  stating  that  it  was  about  the  same  height. 

The  plaintiff  introduced  and  read  to  the  jury  a  copy  of  a 
record  of  recovery  of  damages  against  one  Daniel  Johnson, 
by  the  plaintiff,  for  continuing  and  keeping  up.  the  dam  in 
the  defendants'  possession.  The  mill  then  belonged  to  the 
heirs  of  Robert  Brown,  deceased,  and  Johnson  was  in  pos- 
session as  the  administrator  of  Brown.  The  plaintiff  also 
proved  that  the  height  of  the  water  in  the  pond  and  the  back- 
flowage  during  Johnson's  possession  of  it  were  about  the 
same  as  that  created  by  the  defendants'  present  dam. 

V.  D.  Barry,  judge,  charged  the  jury  that  the  record  was 
not  evidence  for  buy  purpose  unless  it  appeared  that  John- 
son had  some  interest  fh  the  land  at  the  time  of  the  suit  and 
recovery  against  him,  and  also  that  the  defendants  had  a 
right  to  maintain  their  dam  as  high  as  the  dam  of  the  old 
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mill  built  by  the  plaintiff  was  at  the  time  when  he  sold  to  the 
person  under  whom  the  defendants  claim. 

The  jury  rendered  a  verdict  for  the  defendants.  The 
plaintiff  moved  the  court  for  a  new  trial  upon  the  grounds 
that  the  verdict  was  contrary  to  the  evidence,  that  the  charge 
of  the  court  was  erroneous,  and  also  upon  affidavits  exhibit- 
ed showing  that  the  defendants,  during  the  pendency  of  the 
trial,  purchased  wines  and  other  liquors  for  the  jury,  which 
the  jury  drank  after  they  had  returned  their  verdict. 

This  motion  was  overruled,  and  the  plaintiff  appeals  in 
error  to  this  court. 


Jackson, 

April,  1840k 
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JF1.  P.  Stanton,{ov  plaintiff  in  error.  1.  The  record  of  re- 
covery against  Johnson  ought  to  have  been  admitted  as  evi- 
dence to  be  weighed  by  the  jury,  because  thp  defendants  are 
privies  in  law  and  estate  to  that  judgment.  1  Starkie's  Ev. 
219:  Saund.  PI.  and  Ev.  612:  6  Cond.  Rep.  623-4-5:  Strut* 
vs.  Barrington,  5  Esp.  58,  quoted  in  9  Petersdorf,  130:  13 
Johns.  Rep.  580:  Calhoun's  lessee  vs.  Dunning,  4  Dall.  Rep. 
120.  The  judgment  against  Johnson  operated  somewhat  iq 
the  nature  of  an  adjudication  in  rem.  It  determined  the 
rights  of  the  plaintiff  as  regarded  the  obstruction  in  the 
stream,  establishing  that  the  obstruction  is  a  nuisance.  In 
this  view  the  record  is  admissible  evidence  between  parties 
and  privies,  (1  Stark.  Ev.  212,213:  Saund.  PI.  and  Ev.  612, 
613:  2  Stark.  705-6:  Angel,  173,)  and  perhaps  even  against 
strangers,  as  in  the  case  of  judgments  respecting  customs, 
tolls,  public  commons,  rights  of  way,  &c.  as  quoted  in  the 
authorities  last  cited.  A  judgment  is  always  evidence  to 
prove  the  simple  fact  of  that  judgment  having  been  render- 
ed, as  well  as  all  the  legal  consequences  from  it.  The  record 
ought  also  to  frave  been  admitted  to  prevent  the  defendants 
from  acquiring  a  prescriptive  right  to  overflow  the  upper 
mill  by  analogy  to  the  seven  years  statute  of  limitations. 
This  is  insisted  upon  the  authorities  already  cited,  showing 
that  a  judgment  is  always  evidence  to  prove  the  fact  of 
such  judgment  having  been  rendered,  with  all  its  legal  conse- 
quences. 

2.  The  court  erred  in  charging  the  jury  that  the  defendants 
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were  entitled  to  keep  up  their  old  dam  as  high  as  it  was  when 
the  plaintiff  sold  his  interest  to  his  partner,  Owen.  Originally 
both  Owen  and  the  plaintiff  had  trespassed  pn  the  land  above 
by  building  their  dam  and  throwing  back  the  water;  both 
were  equally  guilty;  there  could  be  no  such  thing  as  dividing 
the  guilt  or  responsibility.  Both  were  cognizant  of  this  fact, 
and  there  could  be  no  deception  between  them.  Therefore, 
when  the  plaintiff  sold  out  to  Owen,  the  latter  became  alone 
responsible  for  all  subsequent  injury,  and  as  the  defendants 
claim  title  from  Owen  they  must  look  to  his  title  to  see  what 
they  purchased.  The  plaintiff  sold  his  interest  soon  after 
the  mill  was  built,  the  right  of  overflow  not  having  been  per* 
fected  by  lapse  of  time  into  a  prescriptive  right  A  right 
permanently  to  overflow  la,nds  must  be  conferred  by  an  in- 
strument of  writing.  Meigs'  Rep.  158.  There  was  no  in- 
strument of  writing  here  unless  it  be  the  deed  of  plaintiff  to 
Owen  conveying  half  of  ten  acres  of  land  with  th$  appur- 
tenances, which,  it  is  contended,  operated  by  way  of  estop- 
pel. First:  This  was  only  a  deed  for  ten  acres  of  land  with 
(he  appurtenances,  &c.  Will  the  word  "appurtenances"  car- 
ry the  right  to  overflow  a  stranger's  land?  Angel  on  Water 
Courses,  43-4-5-  Second:  The  bill  of  exceptions  does  not 
show  that  there  was  any  warranty  of  title  by  the  plaintiff. 
When  the  grantor  has  no  right  at  the  time,  a  deed  passes 
nothing  subsequently  acquired  unless  there  is  a  clause  of 
warranty,  and  then  it  operates  by  way  of  estoppel.  4  &?n V 
261:  Jackson  vs.  Wright,  14  Johnson's  Rep.  193^  Bart  vs. 
Dart,  7  Conn.  Rep.  250:  Jackson  vs.  Winston,  9  Cowen,  I: 
^elletreau  vs.  Jackson,  11  Wend.  117:  2  Thomas' Cocke, 
365-6.  Third:  If  this  defence  is  available  a,t  all  it  should  have 
\feen  pleaded.  Saund.  PI.  and  Ev.  38;  I  Stark.  Ev.  295-0* 
What  did  Jarnigan  sell  wh$n  he  disposed  of  the  lower 
mill?  Surely  nothing  but  ten  apres  o^  land.  True,  that  land 
tiad  a  mill  upon  it  when  he  sold  it,  and  it  is  to  be  presumed  the 
{lam  was  attached  to  the  mill  and  caused  an  overflow  upon 
the  lands  above.  But  he  sold  to  his  partner,  who  knew  very 
well  that  there  was  no  license  for  this,  and  that  they  were 
liable  for  damages  to  the  upper  proprietors.  There  was  no 
Reception  here.    All  was  fair  and  perfectly  understood  be- 
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tween  the  parties.  Besides,  the  dam  had  been  up  but  a 
short  time;  no  prescriptive  right  had  been  acquired.  Up  to 
this  time  the  overflow  had  been  temporary;  it  was  a  bare 
trespass.  Did  the  plaintiff  undertake  to  sell  this  right  of 
trQspqsSt  this  privilege  of  doing  injury  to  another?  Where 
is  the  evidence  that  he  did?  It  does  not  appear  upon  the  face 
of  the  papers.  Can  it  be  implied  in  the  term  "appurtenan- 
ces?" See  %  Black.  N.  163.  Perhaps  if  this  had  grown  into 
a  prescriptive  right,  or  if  there  had  been  a  grant  or  license,  it 
would  have  been  appurtenant  to  the  land;  but  inasmuch  as 
it  \yast  at  the  time  of  salq,  3  mere  unauthorised  trespass  ox 
nuisance,  it  could  not  be  an  appurtenance.  It  would  be  ab- 
surd to  speak  of  a  nuisance  being  an  appurtenance  to  land. 
The  case  would  have  been  different  if  the  plaintiff  at  the 
time  of  sale  had  owned  the  lands  above.  \\  would  not  then 
have  been  a  nuisance  and  trespass,  and  of  course  might  have 
been  appurtenant,  for  he  would  have  fcd  the  power  to  as- 
sume the  privilege  of  overflowing  it  or  to  gr^nt  it  to  others. 

H.  G.  Smith  argued  the  case  for  defendants,  but  left  not 
brief  of  which  the  reporter  could  avail  himself. 

Reese,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  for  a  nuisance  in  overflowing 
the  land  of  plaintiff  by  means  of  the  back-water  of  defend- 
ants' mill-dam.  Some  years  since  the  plaintiff,  being  own- 
ear  of  ten  acres  of  ground,  built  thereon  a  mill  in  partnership 
and  conjunction  with  one  Owen.  Plaintiff  did  not  then  own 
the  land  above  the  mill;  it  belonged  to  a  stranger;  but  the 
dam  constructed  by  him  and  Owen  overflowed  the  land 
above,  and  such  overflow  was  necessary  to  the  useful  and 
profitable  operation  of  said  mill.  After  the  construction  of 
the  mill  and  dam,  and  the  use  of  it  for  some  time,  the  plain* 
tiff  sold  and  by  deed  conveyed  the  ten  acres  of  land,  with 
the  mill  and  appurtenances,  to  said  Owen,  who  subsequently 
sold  and  conveyed  to  one  Brown.  Plaintiff  then  purchased 
the  land  above  the  mill,  a  portion  of  which  was  thus  over- 
flowed with  water.  Brown  died;  his  heirs  were  minors;  and 
ope  Johnson, *who,  wis  his  administrator^  took  possession  of 
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the  mill.  During  this  time  the  plaintiff  brought  against  said 
-Johnson  an  action  for  a  nuisance,  on  the  ground  of  the  over- 
flow of  his  lands  by  means  of  the  said  mill,  and  recovered  a 
verdict  and  judgment.  Brown's  heirs  subsequently  sold  and 
conveyed  the  mill  to  the  defendants,  or  some  of  them.  On 
the  trial  of  the  cause  before  the  jury  the  deeds  of  conveyance 
for  the  land  and  mill  were  produced  and  read,  but  are  not 
copied  or  set  out  in  the  bill  of  exceptions.  The  record  of  the 
former  suit  against  Johnson  was  produced  and  read.  The 
bill  of  exceptions  sets  forth  much  testimony  on  both  sides* 
and  of  a  conflicting  character,  touching  the  value  and  extent 
of  the  supposed  nuisance,  the  conduct  of  the  parties,  and  the 
circumstances  of  the  case;  but  it  does  not  purport  to  set  out 
all  the  testimony  in  the  case,  nor  does  it  state  that  all  is  set 
out.  With  regard  to  the  charge  of  the  court,  the  bill  of  ex- 
ceptions states  that  <»it  is  admitted  to  have  been  correct  and 
full  except  in  the  tvfo  following  points:  the  court  charged 
the  jury  that  the  aforesaid  record  of  the  recovery  against 
Johnson  was  not  evidence  for  any  purpose  unless  it  appear- 
ed that  he  had  some  interest  in  the  land  at  the  time  of  the 
suit;  and  the  court  also  charged  the  jury  that  the  defendants 
had  a  right  to  maintain  their  dam  as  high  as  the  dam  of  the 
old  mill  built  by  the  plaintiff  was  at  the  time  when  he  sold 
to  the  person  under  whom  the  defendants  claim/9 

A  verdict  was  rendered  for  the  defendants,  which  the  court 
refused,  on  the  motion  of  the  plaintiff,  to  set  aside.  The 
plaintiff  has  prosecuted  his  writ  of  error  to  reverse  the  judg- 
ment, because  a  new  trial  was  not  granted  for  the  supposed 
misdirection  of  the  court,  and  on  the  ground  of  alleged  mis- 
conduct of  the  jury  set  forth  in  certain  affidavits  annexed  to 
the  bill  of  exceptions. 

1.  Is  there  error  in  what  is  said  by  the  court  on  the  sub- 
ject of  the  record  of  the  suit  against  Johnson?  It  is  argued 
that  there  is,  because  it  is  said  that  although  there  appears  to 
have  been  no  interest  on  the  part  of  Johnson  in  the  premises, 
nor  any  privity  in  estate,  or  other  privity  between  him  and 
the  defendants,  so  that  the  record  could  be  evidence  against 
them  to  prove  or  establish  the  nuisance  as  a  matter  of  fact, 
still  that  every  record  is  competent  to  prove  the  fact  of  its 
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own  existence,  and  to  establish  the  legal  consequence  result*  jA<rK*°":L 
ingfrom  such  existence;  and  that  one  legal  consequence  re*- 
suiting  from  the  existence  of  the  record  referred  to  is  to  pre- 
vent the  defendants  from  insisting  upon  a  prescriptive  right 
to  the  easement  in  question,  arising  from  lapse  of  time  and 
the  undisturbed  enjoyment  of  the  easement  or  upon  a  pre- 
sumption of  grant  or  license.  To  this  it  is  replied  that  the 
record  does  not  show  that  the  land  in  question  was  granted; 
that  to  give  operation  to  the  statute  of  limitations  it  is  ne- 
cessary that  the  land  should  be  granted,  and  that  the  prescrip- 
tions and  "presumptions  in  analogy  to  the  statute  of  limita- 
tions must  arise  and  be  founded  upon  the  same  fact,  namely, 
that  the  land  is  granted  land.  And  it  might  further  be  replied 
that  the  record  does  not  in  other  respects  show  a  state  of 
facts  upon  which  this  defence  from  prescription  or  presump- 
tions would  arise.*'  And  the  bill  of  exceptions  states  that  the 
charge  was  full  and  satisfactory  except  in  the  particulars 
above  recited;  the  latter  of  which  it  could  not  have  been  if 
the  defendants  had  got  any  such  advantage  on  the  subject  of 
presumption  and  prescription,  as  affected  by  the  Johnson 
record,  as  is  now  intimated  they  might  have  done. 

2.  Is  there  any  error  in  that  part  of  the  charge  of  the  court 
which  states  the  right  of  the  defendants  as  against  the  plain- 
tiffs to  maintain  their  mill-dam  at  the  same  height  as  when 
he  conveyed  it  to  those  under  whom  the  defendants  claim? 
It  is  said  to  be  error  because  the  record  does  not  show  that 
the  deed  from  the  plaintiff  contained  a  covenant  of  general 
warranty.  But  it  is  answered  that  it  does  not  show  the  con- 
trary, and  that  it  is  the  business  and  duty  of  those  who  al- 
lege error  in  the  charge  of  the  court  or  the  proceedings  be- 
low to  show  by  the  record  that  it  existed.  It  is  said  that  the 
Water  which  overflowed  the  land  of  a  stranger  at  the  time 
of  plaintiff's  conveyance,  though  an  easement  and  appurte- 
nance of  the  land  and  mill,  yet  being  a  wrong  to  such  stranger, 
did  not  pass  by  the  deed.  The  right  of  the  stranger  did  not 
pass,  possibly;  but  as  between  the  bargainor  and  bargainee 
it  did  pass.  And  when  such  bargainor  buys  of  the  stranger 
he  is  estopped  by  his  previous  deed,  and  cannot,  as  the  stran- 
ger could,  complain  of  such  easement,  or  detach  guch  appur- 
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Jackson,     tenance  from  the  possession  and  enjoyment  of  his  bargainee. 
pr  '       '   The  matter  contained  in  this  affidavits  constitutes  no  ground, 
in  our  opinion,  for  reversal.     We  therefore  affirm  the  judg- 
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Gift  ds.  Haix  and  Simpson; 

An  action  of  debt  wiH  fie  npon  a  bill  tingle  payable  in  Tennessee 
Alabama  money,  Brandon  money,  dee: 

Where  the  words  "Brandon  mtiney"  were  written  on  the  face  of  a  bill 
single  payable  in  dollars,  but  below  the  seal,  and  it  did  not  appear  that  the 
words  "Brandon  money"  were  placed  on  the  same  at  the  time  of  the  execu- 
tion of  the  instrument,  it  will  not  be  regarded  by  the  court  as  a  part  of  the 
contract. 

The  defendant  should  have  craved  oyer  of  the  instrument  and  of  the  words 
written  upon  it  f  and  then  "pleaded  that  they  were  a  part  of  the  contract;  ibe 
question  of  fact  could  then  hare  been  submitted  properly  to  the  d^terniinatmi 
of  a  jury. 

Richard  Hall  and  JohnT.  Simpson,  partners,  instituted  an 
action  of  debt  in  the  circuit  court  of  Shelby  county,  for  the 
use  of  William  B.  Greenlow,  on  the  3d  day  of  January,  1839f 
agairist  Robert  Gift.  At  the  February  term  succeeding  they 
filed  their  declaration  in  the  form  usual  upon  bills  sihgle*  in 
which  they  set  forth  that  Robert  Gift  made  his  writing  ob- 
ligatory to  the  plaintiffs,  binding  himself  to  pay  them  the 
sum  of  seven  hundred  dollars. 

*The  defendant  craved  oyer  of  the  writing  obligatory  de- 
blared  upon  and  set  forth  in  the  following  words,  to  wit: 

"$700.  On  or  before  the  1st  day  of  November  we  or 
feither  of  us  promise  to  pay  Hall  and  Simpson  seven  hun- 
dred dollars,  value  received.  Witness  our  hands  and  seals, 
August  22d,  1838.  Hinson  Gift,  [i*  a.] 

(Brandon  money.)  Robert  Gift,  [l.  s.]" 

The  defendant  then  filed  a  demurrer,  which  V.  D.  Barry, 
Judge,  overruled,  and  gave  judgment  for  the  balance  of  debt 
three  hundred  and  fifty  dollars,  fourteen  dollars  damages, 
and  costs.    From  this  judgment  the  defendant    appealed 
in  error. 
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T.  /.  Turley,  for  the  plaintiff  in  error.  1.  Are  the  wonts  Jackson, 
••Brandon  money"  A  part  of  the  bill  single  declared  upon?  Apri<'iaia 
That  they  are  is  expressly  decided  in  the  case  of  Jones  vs.  ™* 
Fobs,  4  Mass.  R.  245>  253:  also  in  the  case  of  Williams  vs*  "■* 
Handly,  3  Bibb's  Rep.  10,  and  in  the  case  of  Hughes  vs» 
Saunders?  Exr.  3  Bibb's  Rep.  360.  In  the  case  of  Blair  vs« 
Billing  sly,  Peck's  Reports,  it  is  evident  the  endorsement  was 
made- on  the  covenant  long  after  it  was  executed;  and  the 
endorsement  was  not  under  seal,  and  of  course  formed  no 
pftrt  of  the  Covenant  according  to  all  the  cases,  even  that  of 
Williams  vs.  Randly  above  referred.  The  covenant  was  a 
bond  to  convey  land  when  the  money  was  paid;  the  en- 
dorsement was  a  Receipt  for  the  money,  &c.  In  the  case  of 
Saunders  and  Ogdenvs.  Bacon,  from  8  John.  Reports,  the  on- 
ly point  decided  was  that  it  was  a  good  promissory  note,  and 
that  the  endorsement  was  to  show  the  consideration  and  to 
give  notice.  The  cases  on  the  subject  of  notes  payable  at  a 
particular  place  are  upon  commercial  law,  and  are  decided 
With  a  view  to  the  convenience  and  advancement  of  trade 
and  commerce**  but  they  are  very  unsatisfactory  and  con*- 
ffieting,  and  therefore  cannot  be  safely  relied  upon  in  giving 
a  construction  to  this  contract  See  authorities  reviewed  in 
3  Kent's  Com.  98-9:  Chitty  on  Bills,  160:  2  Camp.  205:  4M. 
and  S.  25.  In  our  State  as  well  as  other  States  of  the 
Union  the  courts  seem  to  make  little  or  no  difference  wheth* 
er  the  {dace  of  payment  is  embodied  in  the  note  or  contained 
in  a  memorandum  at  the  bottom,  for  when  it  is  embodied 
in  the  note  they  do  not  require  that  a  presentment  there 
should  be  averred  or  proved.  1  Yer.  502:  2  John.  81.  An* 
other  reason  for  holding  a  memorandum  no  part  of  the  note 
might  be,  that  the  holder  may  put  it  thdre  for  his  owtt 
convenience,  and  advantage;  but  here  such  could  not  be  the 
case,  for  it  is  to  his  disadvantage;  and  the  covenant  being  all 
the  time  in  the  payee's  possession,  it  is  impossible  that  the 
words  "Brandon  money"  could  have  been  put  there  at  any. 
other  time  than  when  the  contract  was  made. 

2.  What  is  meant  by  the  #ords  "Brandon  money?"  Shall 
we  consider  them  as  mere  idle  words  without  meaning,  or 
as  explanatory  of  the  contract?    They  cannot  be  treated  as 
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Jackson,    idle  or  unmeaning  wards.    Jones  vs.  Fbfes,  4  Mate.  R.  853. 
April,  1840.    ^  mugt  g.  ye  effect  to  every  part  and  paroej  ^  a  contract 

and  construe  it  in  such  a  way,  if  it  can  be  done,  as  that  no 
part  of  the  contract  be  lost,  nam  verba  debent  intdligi  cum 
efectu,  ut  res  magis  valeat  quam  pereat.  Chitty  Con.  90: 
1  P.  Williams,  457:  2  Blac.  Com.  379:  2  M.  and  S.  36& 
The  construction  must  be  upon  the  entire  instrument.  Chit-  ' 
ty  Con.  20:  4  M.  and  S.  426:  11  East,  643.  Another 
rule  of  Construction  is,  that  contracts  must  be  interpreted 
according  to  the  true  intent  and  meaning  of  the  parties; 
and  that  intentions  and  moaning  are  to  be  ascertained 
by  construing  the  words  in  their  plain  ordinary  and  popu- 
lar sense  as  they  are  used  and  understood  in  common  par- 
lance, (Chitty  Con.  20:  Co.  Lit.  42:  2  Blac.  Com.  487,)  un- 
less they  have  acquired  in  law  a  legal  and  technical  mean- 
ing; in  which  case  they  are  supposed  to  be  used  in  that  tech- 
nical sense,  unless  there  is  something  on  the  face  of  the  in- 
strument showing  that  they  are  used  in  a  different  sense. 
There  is  no  rule  whatever  so  strictly  technical  but  that  it 
may  be  varied  and  wholly  altered  by  the  parties  for  contrac- 
tus legem  vincit;  as,  for  instance,  the  rule  in  Shelly's  case* 
which  is  as  technical  and  as  closely  adhered  to  as  any  other 
known  to  the  law.  Now,  the  word  "money"  has  a  techni- 
cal and  legal  meaning,  so  have  the  words  "Tennessee  mon- 
ey,91 and  parol  proof  could  not  be  heard  to  vary  that  mean- 
ing. But  the  agreement  might  contain  words  that  would 
of  necessity  vary  it,  as  Tennessee  money  issued  by  and  paya- 
ble at  the  Bank  of  Tennessee.  The  words  "Brandon  money" 
have  no  legal  or  technical  meaning  whatever,  and  must  there- 
fore be  understood  as  used  in  their  popular  sense,  otherwise 
their  meaning  cannot  be  ascertained  at  all.  The  word  "mon- 
ey" may  have  its  technical  meaning  and  acquire  a  meaning 
entirely  different,  and  would,  by  the  aid  of  explanatory 
words,  be  clearly  understood  in  its  acquired  and  not  Ut 
technical  sense  by  the  courts,  as  if  we  say  "river  money,* 
"paper  money,"  "Memphis  bank  money,"  "Planters"  or 
"Union  bank  money,"  or  even  "Memphis  money0  without  the 
Word  bank.  So  we  contend  the  words  "Brandon  money"  are 
as  well  understood  in  the  community  as  ''paper  money"  or 
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^Memphis  bank  money,"  and  means  the  notes  of  the  Brandon    Jackson . 
bant.    But  can  the  courts  judicially  know  what  is  the  popular   Aprl1' 184a 
sense  of  these  words?    To  me  it  seems  they  can  and  must.        °|ft 
In  Hicklin  vs.  Tucker  the  court  took  notice  that  Tennessee 
currency  had  acquired  a  popular  meaning,  different  from  its 
legal  or  constitutional  one,  and  construe  it  in  that  popular 
sense.    2  Yer.  448.    Courts  must  take  notice  of  all  public 
laws;  as,  for  instance,  that  there  is  a  public  institution  of  their 
State  called  the  Union  Bank  of  Tennessee  and  the  Farmers 
and  Merchants  Bank  of  Memphis.    4  Mass.  &52.    So  they 
take  notice  of  the  laws  of  a  sister  State,  as  their  registrative 
laws,  interest  laws,&c.  and  so  must  take  notice  that  there  is 
a  Brandon  Bank  of  Mississippi. 

S.  Is  demurrer  the  proper  way  to  bring  the  question  be* 
fore  the  court?  It  is:  First,  for  the  variance.  4  Mass.  R.  255. 
Secondly,  because  it  is  not  payable  in  gold  or  silver.  The 
case  of  Hicktin  vs.  Tucker,  above  referred  to,  was  decided 
on  demurrer.  2  Yer.  44S.  So  was  the  case  of  Williams  vs. 
Hmdly,  3  Bibb,  10.  See  Janes  vs.  Fates,  4  Mass.  R.  252-3, 
upon  this  point  of  judicial  notice,  and  5  Cowan's  Rep.  186. 
Courts  take  notice  that  "New  York  State  bills,"  and  bank 
notes  current  in  the  city  of  New  York,  in  conformity  with 
general  usage  and  understanding,  are  cash.  9  John.  R.  120; 
19  John.  144 

/.  C  Humphreys,  for  the  defendant  in  error,  insisted:  1. 
The  words  "Brandon  money"  are  no  part  of  the  bill  single. 
Saunders  vs.  Bacon,  8  John.  Rep.  485:  Blair  vs.  B  tiling  si yK 
Peck's  Rep.  85:  Chitty  on  Bills,  8  Amer.  8  Lon.  ed.  164. 
Williams  vs.  Waring,  21  Eng.  Com.  L.  Rep.  1:  and  12 
Pickering's  Rep.  399.  Again:  the  case  is  presented  upon  de- 
murrer, and  does  not  and  cannot  show  in  whose  hand-wri- 
ting are  the  words  "Brandon  money,"  or  when  they  were 
written,  whether  at  the  time  or  after  the  bill  single  was 
made. 

*  2.  "Brandon  money"  is  lawful  money  of  the  United  States. 
Searcy  vs.  Vance,  Mar.  and  Yer.  225:  Hicklin  vs.  Tud 
2  Yer.  448:  M  'Chord  vs.  Ford,  3  Monroe,  166.    The 
"money"  has  a  known  legal  signification,  therefore  evid< 
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Jackson,    would  not  be  admissable  to  show  the  parties  used  the 

April,  1840.    in  a  dig-erent  gense  according  to  the  custom  of  the  country. 

Gi"        3  Stark.  Ev.  1038.    Money  is  the  medium  of  exchange  es- 

P*"-       tablished  by  law.    Co.  Lit.  207:  Jac.  L.  Diet.  303.    In  the 

United  States  it  is  gold  and  silver.    If  it  were  true  that 

Bntfidon  is  in  the  United  States,  the  plaintiff  in  error  having 

demurred,  has  failed  to  make  the  issue. 

TuriiEy,  J.  delivered  the  opinion  of  the  court. 

The  plaintiffs  in  error  executed  their  note  to  Hall  and 
Simpson  in  the  words  and  figures  following: 

"$7Q0.    On  pr  before  the  first  of  November  we  or  ei- 
ther of  us  promise  to  pay  Hall  and  Simpson  seven  hundred 
dollars,  value  received.    Witness  our  hands  and  seals,  Au- 
gust 20,  1838.  H{won  Gift,  [l.  *.] 
(Brandon  money.)  Robert  Gift,  [j,,  p.]" 

Upon  this  note  an  action  of  debt  was  brought.  To  the 
declaration  there  is  a  demurrer,  which  was  overruled  by  thp 
court  below  and  judgment  given  for  the  debt  due,  to  reven? 
which  this  writ  of.  error  is  prosecuted;  and  it  is  now  con* 
tended  that  this  is  a  note  payable  in  Brandon  money,  vyhich 
means  a  currency  different  from  gold  or  silver,  and  therefor^ 
the  action  to  be  brought  on  it  sounds  in  damages  and  debt 
will  not  lie. 

It  is  to  be  observed  that  there  is  no  case  which  goes  the 
length  of  saying  that  debt  will  not  lie  upon  instruments  for 
so  many  dollars  to  be  paid  in  money,,  let  it  be  called  by  what 
name  it  may,  as  Tennessee  money,  Alabama  mopey,  &c 
they  being  confined  entirely  to  those  payable  in  bank  notes, 
cash  notes  and  currency.  The  last  of  which  we  think  dout$* 
ful.  The  only  possible  reason  upon  which  the  decision  re* 
quiring  covenant  to  be  brought  on  bills  single,  payable  in 
cash  notes  or  bank  notes,  can  be  sustained  is,  that  thee*? 
press  number  of  dollars  called  for  can  be  handed  over  in 
cash  notes  or  bank  notes;  and  therefore  it  may  fairly  be  in^ 
fjprred  that  it  was  the  intention  of  the  parties  to  pay  the  par-. 
a  *  .  .. , .  ~  ticular  number  of  dollars  of  the  kind  called  for,  without  regard 
"  to  their  actual  value.  This  reason  cannot  apply  to  any  case 
fyhere  the  debt  is  not  to  be  discharged  in  a  substitute  call  - 
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ing  for  dollars,  as  in  the  case  where  it  is  to  be  paid  in  hor*  {A^™*-\ 
8es»  cotton  or-any  other  kmd  of  property,  where  it  has  al- 
ways been  held  that  the  payee,  if  he  got  the  property,  is  en- 
titled to  an  amount  equal  to  his  demand  in  dollars.  So  it 
would  seem  to  be  when  the  demand  is  for  so  many  dollars 
to  be  paid  in  the  currency  or  money  of  a  place. 

But,  furthermore,  the  words  "Brandon  money"  are  not 
embraced  in  the  body  of  the  contract,  but  are  appended  to 
14.  Now,  whether  they  form  a  part  of  the  contract  de- 
pends upon  the  fact  as  to  whether  they  were  introduced  at 
the  time  of  making  it  or  subsequently;  if  subsequently,  the 
contract  is  not  varied  by  them,  and  debt  will  lie.  Now 
to  settle  this  upon  a  demurrer  precludes  an  investigation  of 
the  fact,  for  by  it  the  plaintiff  is  placed  in  the  following  di- 
lemma: If  he  does  not  declare  upon  his  contract  as  one  paya- 
ble in  Brandon  money  his  declaration  is  demurred  to  for  a 
variance;  if  he  does  declare  upon  it  as  such,  it  is  demurred 
to  for  the  form  of  action.  So  which  ever  way  he  turns  he 
is  met  with  Brandon  money,  although  in  point  of  fact  he 
may  never  have  contracted  for  it.  It  is  impossible  for  the 
court  to  judge  upon  inspection  whether  these  words  are  a 
part  of  the  contract;  we  have  before  us  nothing  but  a  copy, 
and  even  if  we  had  the  original  we  dp  not  perceive  how 
pur  opportunity  of  judging  upon  it  would  be  bettered.^ 

We  think  the  correct  mode  of  pleading  would  have  been 
to  set  forth  the  words  "Brandon  money"  upon  oyer,  and 
have  pleaded  that  they  were  a  part  of  the  contract,  which 
pould  then  have  been  denied  by  the  plaintiff  in  a  replication 
and  the  question  submitted  to  the  determination  of  a  jury. 
)Ve  therefore  affirm  the  judgment  of  the  circuit  court. 


4St 

Jaokson, 

April,  1840. 


The  State. 
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Baouby  vs.  Thb  Stavb. 

It  is  indictable  by  the  statatea  of  the  State  to  bet  upon  a  match  at  cock-fighting. 

The  statutes  made  to  suppress  gaming  are,  bj  the  provisions  of  the  aot  o/ 
1824,  ch.  5,  sec.  5,  to  be  construed  remedially,  and  therefore  certainty  to  a  com- 
mon intent  it  all  that  is  required  in  charging  the  offence  of  gaming. 

The  indictment  charges  that  the  defendant  ''did  unlawfully  game,  bet  and 
hazard  upon  a  match  at  cock-fighting  a  valuable  thing,  to  wit,"  Ate.  Held,  by 
me  court,  that  this  allegation  charged  the  game  with  sufficient  certainty,  sjs4 
also  charged  with  sufficient  certainty  that  the  game  was  played. 

At  the  July  term  of  the  circuit  court  of  Hardeman  coun- 
ty, 1839,  the  grand  jury  returned  a  bill  of  indictment  into 
court  against  James  Bagley,  charging  that  said  Bagley  "did 
unlawfully  game,  bet  and  hazard  upon  a  match  at  cock-figliting 
valuable  things,  to  wit,  many  bank  notes,  goods,  wares  and 
merchandise,  of  the  value  of  five  dollars,  with  divers  citizens 
of  the  said  State." 

The  defendant  moved  to  quash  the  indictment  because  it 
did  not  appear  that  there  was  a  prosecutor.  This  motion 
was  overruled. 

The  defendant  then  pleaded  not  guilty;  and  at  the  Novem- 
ber term  the  case  was  submitted  to  a  jury  upon  the  proofs,  who 
found  the  defendant  guilty  as  charged  in  the  indictment,  and 
he  wfis  fined  by  the  court  fifty  dollars.  A  motion  was  made 
in  arrest  of  judgment,  which  was  overruled  by  Barry,  the 
presiding  judge,  and  an  appeal  in  the  nature  of  a  writ  of  er- 
ror was  taken  to  the  supreme  court. 

'  Bitty,  for  plaintiff  in  error.  There  is  error  in  the  judgt 
ment  of  the  court  below  for  two  reasons:  1.  Because  the 
court  should  have  sustained  the  motiQn  to  quash  the  indict- 
ment for  want  of  a  prosecutor.  2.  Because  the  indictment 
is  defective  upon  its  face,  and  the  judgment  below  should 
therefore  have  been  arrested. 

On  the  first  point:  if  the  offence  charged  in  this  bill  of  in- 
dictment is  gaming  within  the  meaning  of  our  statutes  then 
no  prosecutor  was  necessary;  but  if  it  be  not  gaming  then 
one  was  necessary,  and  the  court  should  have  quashed  it  Ga- 
ming was  not  an  indictable  offence  at  the  common  law.    \%  tap 
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been  made  such  by  our  statutes,  and  to  thorn  alone  can  we 
safely  look  for. an  accurate  description  of  the  offence.  3 
Bacon's  Abridgment,  title  Gaming,  A.  It  is  true  the  Eng-  T 
lish  statutes  have  applied  a  penalty  to  gaming,  but  the  T**Sk*1* 
want  or  addition  of  one  or  more  words  varying  those  stat- 
utes from  ours  might  so  materially  enlarge,  lessen,  or  vary 
the  definition  of  the  offence  as  to  render  their  adjudications 
thereon  inapplicable  here  and  unsafe  as  precedents.  The  net 
of  1799,  ch«  8,  is  theiirst  that  makes  gaming  an  offence,  and 
the  second  section  of  that  act  seems  to  be  the  foundation  on 
which  this  indictment  must  stand  or  fall.  All  the  subsequent 
sets  on  the  subject  of  gaming  refer  to  this  act  as  creating 
and  defining  the  offence,  and  all  the  sections  of  this  act  but  • 
the  second  seem  to  have  no  application  to  this  indictment. 
The  second  section  speaks  only  of  matches  at  cards,  dice, 
billiards,  or  any  other  game  of  hazard  or  address.  The 
words  "games  of  hazard  or  address,"  then,  must  include  the 
present  case,  or  it  is  not  within  the  meaning  of  the  act 
Now,  a  game  of  hazard  is  that  in  which  chance  is  the  essenn 
tud  ingredient,  and  a  game  of  address  is  that  in  which  skill, 
a  quality  of  the  human  intellect,  is  the  predominant  quality 
or  characteristic,  (see  any  respectable  lexicon;)  but  the  result 
of  a  cock-fight"  depends  much  more  upon  the  relative  size, 
age,  weight,  strength,  condition  and  other  qualities  of  the 
cooks  than  upon  chance  or  skill;  in  other  words,  chance* 
or  skill,  hazard  or  address,  are  not  the  prominent  character- 
istics of  a  cock-fight;  and  therefore  it  is  not  within  the  letter, 
spirit  or  meaning  of  the  acts  on  the  subject  of  gaming.  The 
indictment  should  have  been  quashed  and  the  defendant  be- 
low dismissed.    Act  of  1801,  ch.  30,  N.  and  C.  385. 

Secondly:  this  indictment  is  defective  on  its  (ace.  Mr. 
Starkie  says  that  "the  rule  has  long  been  established  that  no 
person  can  be  indicted  but  for  some  specific  act  or  omission, 
or  punished  unless  such  act  or  omission  be  charged  in  apt 
and  technical  terms  with  precision  and  certainty  on  the  face 
of  the  record."  Starkie's  Cr.  PL  73.  And  that  if  the  act  or 
omission  be  not  in  itself  illegal  it  .must  be  shown  to  be  so 
from  the  particular  circumstances  of  the  case,  which  cannot 
be  supplied  by  any  Intendment  whatsoever.    Stark.  Cr.  PL 


jA<ntmmy    iftf.    To  constitute  the  charge  of  gaining  Within  the 
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ing of  our  a<5ts  three  requisite*  must  beset  out  and  shown  in 
the  indictment,  to  wit:  first,  that  the  defendant  did  encourage 
or  promote,  or  did  himself  play;  second,  at  some  one  of  the 
games  prohibited;  third,  for  money  or  other  valuable  thing. 
Act  of  1799,  sec.  3,  N.  and  C.  355-4.  This  indictment  dots 
not  show  the  first  or  second  of  these  requisites  either  sepa- 
rately or  together  without  an  intendment.  It  should  have 
shown  that  the  defendant  encouraged  or  promoted  a  match 
or  made  it  up  himself,  and  that  it  was  actually  fought  eo 
as  to  determine  the  bet  by  the  event  of  such  fight  Meigs9 
Rep.  101.  Not  showing  these  facts  sufficiently  without  an 
intendment  the  indictment  is  defective  and  the  judgment 
should  have  been  arrested. 

T.  /.  Turley,  appeared  for  the  State,  the  Attorney  General 
being  absent. 

The  indictment  is  almost  in  the  words  of  the  one  in  the 
case  of  Bennet  vs.  The  State;  the  words  there  being  "did 
gamble,  hazard  and  bet,"  here  "did  game,  bet  and  hazard;" 
it  was  held,  that  the  word  "gamble'1  was  the  most  apt  and 
substantial  word  to  convey  the  idea  of  gaming.  3  Yerger*s 
Reports,  479:  see  also  Martin  and  Verger,  137.  That  be 
who  bets  upon  a  game  of  hazard  or  address  is  within  the  act 
has  never  been  the  subject  of  a  doubt  with  the  bar  or  bench* 
£  Yerg.  473:  State  vs.  Smithy  3  Yerg.  373.  This  form  is  held 
good  even  in  a  case  of  betting  on  elections.  5  Yexger,  184+ 
State  vs.  Trotter.  Three  allegations  only  are  necessary! 
first,  playing  or  betting;  second,  for  what  they  pktyed  or  bet| 
third,  the  game.  No  prosecutor  is  required  on  an  indictment 
for  gaming.  Act  of  1817,  ch.  61,  N.  and  C.  385.  Cock-fight- 
ing is  gaming  within  the  act.  Our  act  is  almost  a  literal 
eopy^of  9  Ann,  and  foot-racing  and  horse-racing  have  been 
decided  to  be  within  that  act,  and  that  the  statute  ought  to  be 
extended  to  all  sports.  1  Russ.  on  Crimes,  408:  3  Hawk. 
Pleas  of  Crown,  486, ch.  93,  sec!  49,  53;  3  Wils.  36,  So  is 
ticket  1  Wils.  330:  3  Hawk.  PI.  Crown,  486.  So  is  w* 
gering  that  A  would  find  a  man  in  suoh  a  time  who  weald 
carry  on  foot  twenty-four  stone.    Cowp.  363.    No  action 
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can  be  maintained  on  a  wager  on  a  cock-fight.  1  Russ.  408, 
note  K:  3  Camp.  140.  So  keeping  a  cock-pit  is  -within  the- 
statute  of  2  and  3  Ph.  and  M.  5  Com.  Dig.  834.  Keep- 
ing a  cock-pit  is  not  only  indictable  at  common  law,  but  is 
considered  a  gaming  house  within  the  statute  33  Hen.  VIII, 
ch.  9.  2  Hawk.  PL  Crown,  478:  3  Keb.  510.  Gaming  is  de- 
fined in  The  State  vs.  Smith,  2  Yerger,  281.  The  case  of 
The  State  vs.  Smith,  Meigs,  101,  settles  this  question. 

Turlby,  J.  delivered  the  opinion  of  the  court. 

This  is  an  indictment  for  gaming,  upon  which  the  plaintiff 
in  error  was  convicted  and  judgment  pronounced  in  the  cir- 
cuit court,  and  it  is  now  brought  here  upon  a  motion  in  arrest 
of  judgment,  to  sustain  which  several  reasons  are  ingenious- 
ly pressed. 

L  It  i£  said  that  there  is  no  game  charged  in  the  indictment 
which  is,  by  any  of  our  statutes  against  gaming,  made  in- 
dictable. The  bill  charges  the  offence  to  have  been  commit- 
ted by  betting  upon  a  match  at  cock-fighting,  and  it  is  denied 
that  cock-fighting  is  within  any  of  our  statutes  against  ga- 
ming. The  act  of  1799,  ch.  8,  makes  void  all  contracts  the 
consideration  of  which  is  money  lost  by  playing  at  cards, 
dice,  billiards,  horse-racing,  or  any  other  species  of  gaming 
whatever,  or  by  betting  upon  the  parties  who  shall  play  at 
such  cards  or  run  such  races;  and  also  inflicts  a  penalty  of 
five  dollars  upon  any  person  or  persons  who  shall  encourage 
or  promote  any  match  or  matches  at  cards,  dice,  billiards,  or 
any  other  game  of  hazard  or  address  for  money  or  other  val- 
uable thing.  The  act  of  1803,  ch.  12,  makes  it  indictable 
for  any  person  to  play  within  the  meaning  of  the  act  of  1799, 
ch.  8.  The  question  then  is,  Is  cock-fighting  embraced  by 
the  words  "any  other  species  whatever,"  which  are  used  ip 
the  first  section  of  the  act  of  1799,  and  the  words  "any  other 
game  of  hazard  and  address'9  which  are  used  in  the  second? 
and  we  think  it  is  both  upon  principle  and  authority.  It  is 
said  by  judge  Catron,  in  delivering  the  opinion  of  the  court 
in  the  case  of  The  State  vs.  Smith  and  Lane,  that  whenever 
money  or  other  valuable  thing  is  hazarded  and  may  be  lost 
or  more  than  the  value  obtained,  and  dependant  upon  chance, 
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it  is  gaming.  2  Yerg.  281.  And  this  court,  in  the  case  of 
-The  State  vs.  Smith,  Meigs*  Rep.  101,  say,  any  contest  or 
course  of  action  commenced  and  prosecuted  in  consequence 
of  a  bet  or  wager,  with  the  view  to  determine  the  bet  or 
wager  upon  the  event  of  such  contest  or  course  of  action,  is 
gaming.  These  two  propositions  clearly  embrace  a  bet  or 
wager  upon  the  result  of  a  contest  between  two  game  cocks; 
and  indeed  it  seems  to  us  that  there  is  scarcely  any  event 
more  dependent  upon  both  hazard  and  address  than  the 
result  of  such  a  contest.  But  we  think  that  the  question 
that  cock-fighting  is  gaming  has  been  expressly  determined 
by  the  courts  of  Great  Britain  in  adjudicating  upon  statutes 
of  their  own  very  similar  in  wording  to  ours.  Under  the 
statute  of  33  Henry  VIII,  ch.  61,  inflicting  a  penalty  for 
keeping  a  house  for  unlawful  games,  a  cock-pit  is  held  to  be  a 
gaming  house.  2  Hawkins1  Pleas  of  the  Crown,  478, 529. 
This  could  not  be  unless  a  cock-fight  were  a  game,  because 
it  is  not  specified  by  name  in  the  statute,  and  therefore  must 
be  embraced  by  the  word  "game."  The  statute  2  and  3  Ph. 
and  M.  9,  makes  void  every  placard  for  keeping  a  bowling  al- 
ley, dicing  house,  or  other  unlawful  game.  This  has  been 
construed  to  embrace  cock-fights.  4  Com.  Dig.  834.  We 
therefore  thipk  that  cock-fighting  is  gaming  under  our  stat- 
utes. 

3.  It  is  contended  that  if  it  be  gaming,  yet  the  fact  of  bet- 
ting upon  the  game  is  not  charged  with  sufficient  certainty, 
nor  the  fact  that  the  game  was  played.  The  offence  is 
charged  in  these  words:  "unlawfully  did  game,  bet  and  haz- 
ard upon  a  match  at  cock-fighting  a  valuable  thing,  to  wit," 
&c.  By  the  act  of  1824,  ch.  5,  sec.  5,  all  the  statutes  made 
to  suppress  gaming  are  to  be  construed  as  remedial,  and  not 
as  penal  statutes;  from  this  it  results  that  in  framing  bills  of 
indictment  under  them  certainty  to  a  common  intent  in 
charging  the  offence  is  all  that  is  required;  and  this  we  think 
is  done  in  this  case.  The  charge  is  for  an  unlawful  gaming 
upon  a  match  at  cock-fighting.  If  there  had  been  no  match 
fought  there  could  have  been  no  unlawful  gaming,  for  a  bet 
upon  an  event  which  is  not  determined  is  not  unlawful.  To 
constitute  gaming  there  must  be  a  wager,  and  the  event  up- 


OF  TUB  STATE  OF  TBJflfBStKB  491 


Smtthkax  «t.  Ghay,  el  ob. 

Ephndm  Gray  purchased  a  lot  in  the  town  of  Portersville,  paid  the  con. 
sideration  money,  and  procured  the  execution  of  a  deed  therefor  to  his  broth. 
er,  H.  Gray,  for  his  own  benefit:  Held,  by  the  court  that  H.  Gray  held  this 
lot  of  ground  as  a  trustee  for  the  benefit  of  £.  Gray,  and  that  it  wet  eabjeet 
to  be  seized  and  sold  hjfi.  fa.  from  a  court  of  law  against  £.  Gray,  and  thai 
this  trust  could  be  raised  by  parol  proof. 

JNo  person  is  protected  as  a  subsequent  purchaser  unless,  either  by  hie  plea 
or  answer,  he  shows  himself  to  be  such  by  an  explicit  averment  that  he  pur, 
chased  for  a  valuable  consideration,  which  he  has  paid  without  notice,  and 
that  he  has  taken  a  conveyance  of  the  legal  tide. 

Where  the  defendant  purchased  of  the  trustee,  took  a  deed  and  paid  the 
purchase  money  after  the  levy  of  a  fi.  fa.  upon  the  lot  and  before  the  sale 
Wider  awadtfost  arponar.  Held,  that  they  had  eonstracare  notice  ef  com. 
plajnant's  claim  and  were  not  innocent  purchasers. 

Where  the  defendant  fails  to  put  in  an  answer  to  a  hill  alleging  that  he 
was  not  a  purchaser  for  a  valuable  consideration  without  .notice,  but  that 
he  was  cognizant  of  all  the  nets  and  a  party  to  the  fraudulent  transaction* 
Held,  that  be  thereby  admits  the  notice. 

Tobias  Smitheal  filed  this  bill  in  the  chancery  omitt  at 
Brownsville  on  the  4th  day  of  November,  1836,  against 
John  Polk  and  Murdoch  Murchison,  citizens  of  Tipton  county* 


on  which  it  depended  must  have  been  decided.    In  the  case    Jackson, 
of  Bennett  vs.  The  State,  2  Yerg.  472,  the  bill  of  indictment ,  AprM' 1M>* 
charged  that  the  defendant  did  gamble,  hazard  and  bet  on  a     8mt^Mi 
game  of  hazard  and  address  commonly  called  thimble.    This       Gr*r 
bill  of  indictment  was  held  to  be  good.    The  indictment  in 
this  case  must  be  held  to  be  as  good  as  that,  for  it  is  precisely 
the  same  in  substance,  and  indeed  almost  in  words.    The 
word  "game"  is  as  strong  and  expressive  as  the  word  "gamble,'' 
and  that  constitutes  the  only  difference  in  the  mode  of  char- 
ging the  betting  in  the  two  cases.    And  there  is  no  allegation 
that  the  game  commonly  called  "thimble"  was  played;  the 
statement  being  in  that  case  that  he  did  gamble  at  the  game, 
and  in  this  that  he  did  game  at  the  match. 

We  therefore  think  that  the  court  below  committed  no  er- 
ror in  refusing  to  arrest  the  judgment,  and  affirm  tjie  same. 
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Jacxsoij,    Ephraim  Gray  and  Harvy  Gray,  citizens  of  Arkansas,  and 
pr  '       '  -against  M.  T.  Martin  and  Robert  J.  Clow,  citizens  of  the 


Smitheal 

v 

Gray. 


republic  of  Texas, 

The  bill  alleges  that  Ephraim  Gray  purchased  a  lot  in  the 
town  of  Portersville,  in  Tipton  county,  paid  the  purchase 
money,  and,  with  a  view  to  defraud  his  creditors,  procured 
the  vendor  to  execute  a  deed  in  fee  simple  to  his  brotherf 
Harvy  Gray;  that  Harvy  Gray  held  the  lot  in  trust  for  the 
benefit  of  Ephraim;  that  complainant  obtained  a  judgment 
before  a  justice  of  the  peace  of  Tipton  county  for  the  sum 
of  one  hundred  and  fofty  dollars  against  E.  Gray;  that  an 
execution  was  issued,  levied  upon  this  lot  for  want  of  per- 
sonal property  on  the  12th  of  July,  1833,  returned  to  the 
county  court,  and  an  order  of  condemnation  entered  up 
against  the  lot  on  the. 6th  of  September,  1833,  and  that  it 
was  sold  on  the  1st  of  March,  1834,  by  venditioni  exponas, 
£nd  that  complainant  became  the  purchaser.  The  bill  fur- 
ther alleges  that  on  the  10th  of  September,  1833,  H.  Gray 
sold  and  conveyed  the  lot  to  Martin  and  Clow;  that  on  the 
£th  of  May,  1834,  Martin  and  Clow  sold  and  conveyed  to 
James  Hodges;  that  Hodges  on  the  30th  of  January,  1835, 
sold  and  conveyed  to  John  Polk,  and  that  Polk  on  the —  day 
of  April,  1835,  sold  to  Murdoch  Murchisoh  and  gave  him  a 
bond  with  covenant  for  conveyance.  The  bill  further  char- 
ges that  neither  Martin  and  Clow,  Hodges,  Polk,  nor  Mur- 
chison  were  purchasers  for  a  valuable  consideration  with- 
out notice;  and  prays  that  such  of  the  defendants  ?s  possessed 
the  title  to  the  lot  should  be  divested  of  it  and  that  it  should 
be  vested  in  the  complainant,  ^nd  for  other  relief. 

By  agreement  of  parties,  answeirs  from  Clow,  H.  Gray  and 
£;  Gray  were  not  required  and  were  not  filed.  Hodges  did 
not  answer.  Martin  answered  and  stated  that  Martin  and 
Clow  purchased  and  paid  for  the  lot  at  the  time  stated  in  the 
bill;  that  he  knew  nothing  of  the  truth  of  the  allegation  that 
E.  Gray  had  purchased  the  lot  and  paid  for  it,  and  took  a 
deed  of  conveyance  in  the  name  of  H.  Gray.  Polk  an- 
swered and  admitted  that  he  had  purchased  at  the  time  sta- 
ted in  the  bill,  and  that  he  had  heard  of  the  proceedings  of 
Qomplainant  against  the  land  at  the  time  of  purchase;  and 
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Murchison  answered  and   stated  that  he  had   purchased     Jackson, 
and  had  a  bond  for  title,  and  had  never  heard  of  the  claim  of — ^  — -  - 
complainant  until  after  his  purchase.    Smitheal  filed  re-  v 

plications.    Proof  was  taken,  which  established  clearly  that       °nf' 
E.  Gray  made  the  contract  for  the  lot,  paid  the  purchase 
money  and  took  a  deed  in  the  name  of  his  brother,  H.  Gray, 
with  a  view  to  prevent  his  creditors  from  seizing  upon  it. 

The  cause  came  on  to  be  heard  at  the  November  term, 
1838,  upon  the  bill,  answers,  replications,  exhibits  and  proofs. 
The  bill  was  dismissed  and  an  appeal  taken  to  this  court. 

G.  D.  Searcy,  for  plaintiff  in  error.  1.  Ephraim  Gray,  the 
defendant  in  this  execution,  having  purchased  and  paid  for 
the  property  and  caused  the  deed  to  be  made  to  Harvy,  con- 
stituted Harvy  a  trustee,  and  as  such  he  held  the  property 
for  the  use  and  benefit  of  Ephraim  the  cestui  que  trust. 
3  Haywood,  70:  Story's  Equity  443.  This  trust  may  be 
proved  by  parol;  a  declaration  in  writing  is  not  necessary. 
Vernon,  376:  2  Atkins,  150:  1  John.  C.  R.  682:  2  John.  C. 
R.  405:  11  John.  R.  91.  Harvy,  the  trustee,  by  virtue  of 
the  deed  from  Hodges,  was  seized  of  the  lot.  4  Cruise,  58 
and  59. 

2.  This  trust  is  the  subject  of  sale  under  execution  at  law, 
by  virtue  of  the  statute  of  29  Charles  II,  ch.  3,  sec.  10,  de- 
clared to  be  in  force  in  this  State.  The  language  of  the 
statute  is  broad;  it  directs  the  sale  of  all  lands. and  tene- 
ments, &c.  that  any  other  person  or  persons  be  in  any  man- 
ner seized  or  possessed  in  trust  for  him  against  whom  exe- 
cution is  sued  out.  This  covers  all  trusts  which  are  secured 
by  or  result  from  a  conveyance.  This  is  not  a  trust  cove-, 
nan  ted  to  be  raised,  but  a  trust  raised  by  and  resulting  from 
the  conveyance  by  Hodges  to  Harvy  Gray,  who  by  virtue 
of  that  conveyance  was  seized  to  the  use  of  Ephraim,  the 
defendant  in  the  execution. 

The  case  of  Russell  vs.  Stinson,  3  Haywood,  5,  settles  the 
question.  Stinson  purchased  and  paid  for  the  land,  and,  to 
defraud  his  creditors,  procured  the  deed  to  be  made  to  his 
children;  the  court  there  held  that  by  the  payment  of  the 
purchase  money  Stinson  acquired  a  trust  which  was,  fay 
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our  law,  the  subject  of  sale  under  execution  at  law.  Af- 
-  terwards,  upon  a  bill  filed  for  re-hearing,  (3  Hay.  56,)  the 
court,  in  adjudicating  upon  29  Charles  II,  ch.  3,  sec*  10,  say 
"that  it  comprehends  all  trusts  and  all  executed  uses,  no  mat- 
ter whether  arising  by  express  declaration  or  resulting  by 
operation  of  law."  The  case  of  Shuie  vs.  Harder,  1  Yer. 
9,  does  not  overrule  but  affirms  the  decision  in  the  case  of 
Russell  vs.  SUinsan.  The  court  there  decide  that  the  stat- 
ute extends  to  trusts  which  are  raised  by  or  result  from  a 
conveyance.  In  Foote  vs.  Calvin,  3  John*  R.  216,  it  is  held 
that  if  A  buy  land  with  the  money  of  B,  and  take  the  con- 
veyance to  himself*  he  is  a  trustee  for  B,  and  such  ianplied  or 
resulting  trust  may  be  proved  by  parol,  and  the  land  may  be 
sold  undo*  a/i./a.  against  B,  the  cestui  que  trust* 

The  conveyance  by  Harvy  Gray  to  Martin  and  Clow 
was  after  the  levy  of  the  execution  and  after  the  condem- 
nation of  the  lot,  but  before  the  sale.  This  conveyance  was 
.subject  to  the  lien  acquired  by  the  levy  of  the  execution. 

Martin  and  Clow  took  the  conveyance  with  notice.  First 
.they  purchased  pending  the  suit:  Secondly,  their  answer 
admits  that  they  heard  of  complainant's  clairn,  considered  it 
illegal,  and  did  not  hesitate  to  purchase.  Therefore  they  pur- 
chased with  actual  and  constructive  notice  of  the  trust  and 
are  bound  by  it,  and  became  themselves  ipso  facto  trus- 
tees, 1  Yer.  296:  3  Yer.  257.  All  the  defendants  had  no- 
tice. The  witnesses  prove  notice  on  Hodges.  Polk's  answer 
admits  he  heard  of  the  sale  under  the  order  of  the  circuit 
court.  Murchison  took  a  conveyance  from  Polk  after  the 
commencement  of  this  suit.  Notice  before  the  execution  of 
the  conveyance  is  sufficient.  Sounders  on  Uses  and  Trusts  t 
217,  note  W,  and  references. 


Strother,  for  defendants  in  error.  It  is  contended  for  the 
defendants  that  Ephraim  Gray  had  not  such  an  interest  in 
the  lot  in  controversy  as  is  the  subject  of  an  execution,  (I 
Yen  1,)  and  if  he  had,  the  complainant  has  not  acquired  such 
a  specific  lien  thereon  as,  will  authorize  this  court  to  divest 
the  defendants  of  title  and  vest  the  same  in  the  com-, 
plainant,  for  the  reason  that  he  has  not  shown  any  deed 
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from  the  sheriff.    The  purchaser  at  execution  sale  in  deraign-    Jacmow, 
ing  his  title  must  not  only  show  a  judgment  and  levy  but 


also  a  deed  from  the  sheriff.  He  cannot  rely  on  the  sheriff's  v 
return;  his  title  not  being  created  by  it,  it  is  immaterial  °f*r 
whether  there  be  a  correct  or  any  return  at  all.  8  Yergert 
Rep.  183:  4  Peters'  Con.  Rep.  521,  and  1  John.  Cases,  155. 
If  the  complainant  has  not  acquired  a  specific  Ken  by 
virtue  of  his  judgment  and  levy  this  court  will  not,  under  the 
prayer  in  complainant's  bill,  give  any  relief;  for,  if  it  can- 
not divest  the  complainant  of  title,  it  cannot  decree  that 
the  lot  be  sold,  or  that  the  deeds  to  the  defendants  be 
cancelled;  for  where  particular  and  general  relief  are  prayed 
the  latter  cannot  be  more  extensive  than  the  former,  or  dif- 
ferent from  it  9  Yer.  Rep.  301:  2  Atkins,  141;  Story  on 
Eq.  Plead.  43. 

Tcrlby,  J.  delivered  the  opinion  of  the  court. 

This  is  a  bill  filed  by  the  complainant  to  have  his  rights  to 
a  lot  of  ground  in  Porters ville,  in  the  county  of  Tipton,  de- 
clared, upon  the  following  facts:  Ephraim  Gray  purchased 
the  lot  from  James  Hodges  and  paid  the  consideration,  and 
on  the  17th  day  of  January,  1832,  caused  a  deed  of  con- 
veyance therefor  to  be  executed  by  him  to  his  brother,  Har- 
vy  Gray,  in  trust  for  himself.  This  tmst  is  not  expressed 
in  the  deed  but  is  raised  by  parol  proof.  On  the  14th  day 
of  July,  1832,  complainant  recovered  a  judgment  before  a 
justice  of  the  peace  in  Tipton  county  against  Ephraim  Gray, 
-upon  which  a fieri  facias  was  issued,  which  was,  for  want  of 
personal  property,  levied  on  the  12th  of  July,  1833,  upon  the 
lot  in  dispute.  The  execution  and  levy  were  returned  to  the; 
county  court  of  Tipton,  and  a  regular  condemnation  pro- 
nounced thereon  on  the  6th  of  September,  1833,  upon 
which  a  venditioni  exponas  was  issued  and  the  lot  sold  on 
the  1st  of  March,  1834,  to  complainant,  he  being  the  high- 
est bidder.  In  the  meantime,  on  the  10th  of  September, 
.1833,  Harvy  Gray  sold  and  conveyed  the  lot  to  M.  T. 
Martin  and  Robert  J.  Clow,  who,  on  the  5th  of  May,  1834, 
re-conveyed  the  same  to  James  Hodges,  who,  on  the  30th  of 
January,  1835,  sold  and  conveyed  to  John  Polk,  from  whom 
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Jackson,    Murdoch  Murchison  purchased  on  the — day  of  April,  1835, 
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-taking  a  bond  with  covenant  for  conveyance. 


Upon  this  state  of  facts  two  questions  are  presented  for  the 
Grar'  consideration  of  the  court:  first,  had  Ephraim  Gray  such  in- 
terest in  the  lot  as  was  by  law  subject  to  execution  on  the 
1st  of  March,  1834,  the  date  of  the  sale  and  purchase  under 
the  venditioni  exponas  issued  against  him  from  the  county 
court  of  Tipton?  and  secondly,  if  he  had,  do  the  defendants 
stand  in  such  a  position  as  to  protect  themselves  against  the 
complainant's  rights  acquired  by  said  sale  and  purchase,  and  as 
subsequent  purchasers  for  a  valuable  consideration  without 
notice?  The  first  proposition  involves  the  question  as  to 
whether  a  resulting  trust  can  be  raised  by  parol  proof,  and 
whether  it  is  subject  to  execution  from  a  court  of  law.  Up. 
on  this  proposition  we  are  not  left  to  argumentative  indue 
'  tion;  the  question  is  settled  by  authority  both  in  England 
and  the  United  States  so  conclusively  that  it  is  no  longer  de- 
bateable;  and  however  we  may  regret  that  trusts  which 
carry  an  estate  from  the  entire  evidence  of  title  have  to  be 
sustained  by  the  courts,  yet  sic  via  lex  scripta  est,  and  if  it 
be  desirable  to  have  it  changed,  it  must  be  done  by  the  le- 
gislative department  of  the  State.  1  John.  Chan.  Rep.  582: 
2  John.  Chan.  Rep.  405:  11  John.  Rep.  91:  Vernon,  367:  2 
Atkins,  159:  4  Cruise,  58-9.  And  finally  and  more  conclu- 
sively upon  us,  because  they  are  the  decisions  of  our  own 
courts,  the  cases  of  Russel  and  Vance  vs.  Stinson,  3  Hay.  5: 
Shute  vs.  Harder,  1  Yer.  9.  Then  Ephraim  Gray  had  such 
interest  as  was  subject  to  execution;  and  the  complainant 
is  entitled  to  his  relief  unless  the  defendants  are  protected 
from  his  claim  as  subsequent  purchasers  without  notice. 

Upon  this  proposition  it  is  to  be  observed:  first,  no  person 
is  protected  as  a  subsequent  purchaser  unless  either  by  his 
plea  or  answer  he  shows  himself  to  be  such  by  an  explicit 
averment  that  he  purchased  for  a  valuable  consideration, 
which  he  had  paid  without  notice,  and  that  he  has  taken  a 
conveyance  of  the  legal  title.  See  the  case  of  High  and 
Wife  vs.  Rattle  and  Bradley,  10  Yer.  335.  This  is  not  done 
in  this  case.  And  secondly,  there  is  no  pretence  that  the 
defendants  or  any  of  them  are  such  purchasers.    The  com- 
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plamant's  execution  was  levied  on  the  lot  on  the  26th  of  Ju- 
ly, 1833.  Harvy  Gray,  the  trustee,  sold  and  conveyed  to 
Martin  and  Clow  on  the  10th  September,  1833,  before  the 
purchase  under  the  venditioni  exponas.  They  therefore  had 
a  constructive  notice  of  complainant's  claim.  They  con- 
veyed to  Hodges  on  the  5th  of  May,  1834.  But  the  bill  ex- 
pressly charges  that  he  was  cognizant  of  all  the  facts  and 
a  party  to  the  fraudulent  transaction,  which  by  his  neg- 
lect to  answer  he  has  admitted.  He  conveyed  to  Polk  on 
the  30th  of  January,  1835,  who  in  his  answer  admits  that  he 
had  heard  of  the  proceedings  under  the  judgment  in  favor 
of  the  complainant.  He  sold  it  to  Murchison,  but  has  never 
conveyed  the  title,  having  only  executed  a  bond  for  that  pur- 
pose. We  are  therefore  of  opinion  that  the  complainant 
purchased  the  legal  title  to  the  premises  in  dispute,  and  de- 
clare his  rights  accordingly.  But  inasmuch  as  he  had  no 
deed  from  the  sheriff  of  Tipton  conveying  the  title,  we  leave 
him  to  prosecute  his  remedy  for  the  possession  at  law  when 
he  shall  have  obtained  the  conveyance. 

63 
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Hunt  vs.  Watkins  and  Winbush. 

Hunt  devised  a  tract  of  land,  some  slaves  and  personal  property  to  his  wife 
during  her  life,  and  at  her  death,  his  debts  being  first  paid,  to  Winbush.  The 
tenant  for  life  and  the  remainder-man  agreed  that  the  farm  should  be  cultivated 
by  the  slaves,  which  was  done,  and  the  debts  paid  out  of  the  annual  proceeds 
of  the  farm  so  cultivated:  Held,  that  the  debts  were  a  charge  upon  the  prop- 
erty devised,  and  in  the  absence  of  such  an  arrangement  as  was  made  it  would 
have  been  his  duty  to  have  sold  the  personal  property  and  satisfied  the  debts* 
In  such  event  the  loss  of  each  owner  would  have  been  in  proportion  to  his 
interest  in  the  property. 

Where  the  debts  of  a  testator  are  discharged  by  the  proceeds  of  the  estate  da- 
ring the  existence  of  the  life  estate  by  arrangement  with  the  remainder-man,  the 
remainder-man  must  reimburse  the  amount  so  paid  to  the  representative  of 
tenant  for  life. 

It  is  the  duty  of  tenant  for  life  to  keep  down  the  interest  of  debts  charged 
upon  the  estate  devised,  and  no  more. 

Where  a  crop  has  been  made  upon  the  estate  by  tenant  for  life,  who  dies 
before  it  is  gathered,  his  or  her  representative  is  entitled  to  the  value  of  such 
crop,  deducting  therefrom  the  cost  of  gathering  it,  taking  it  to  market,  dec. 

As  to  stock  and  personal  property  left  by  testator,  if  increased  in  value  du- 
ring the  existence  of  the  estate  of  tenant  for  life,  his  or  her  representative 
would  be  entitled  to  such  increased  value;  if  diminished  in  value,  his  or  her 
representative  would  be  bonnd  to  make  up  the  diminution. 

The  representative  of  a  tenant  for  life  is  entitled  to  interest  which  accrued 
during  the  tenancy  on  a  sum  of  money  due  testator  though  not  collected  till 
after  his  death. 

On  the  27th  day  of  May,  1833,  Christopher  Hunt,  a  citi- 
zen of  Fayette  county,  made  his  last  will  and  testament. 
The  first  clause  in  this  will  is  in  the  following  words: 

"1.  I  give  and  bequeath  unto  my  beloved  wife,  Sarah  Hunt, 
and  to  her  heirs  forever,  all  real  and  personal  estate  which  I 
received  by  her,  and  all  other  estate  which  I  shall  or  may  re- 
ceive of  her  deceased  father's  estate.  I  also  lend  to  my  be- 
loved wife,  during  her  natural  life,  all  of  my  own  estate  that 
I  have  notsgiven  to  her,  or  such  part  as  I  may  otherwise  de- 
vise in  this  my  last  will,  that  is,  all  of  my  real  and  personal 
estate  after  all  of  my  just  debts  are  paid," 

The  fourth  clause  is  in  the  following  words: 

"4.  I  give  and  bequeath  unto  John  H.  Winbush,  of  Halifax 
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county,  Virginia,  all  my  real  and  personal  estate  that  I  have 
loaned  my  wife,  at  her  death,  to  him  and  his  heirs  forever; . 
and  lastly,  as  to  all  the  rest  and  residue  of  my  personal  estate, 
of  what  nature  soever,  I  give  and  bequeath  to  my  beloved 
wife,  Sarah  Hunt." 

He  appointed  Richard  Watkins  and  John  H.  Winbush  his 
executors.  In  November,  1834,  he  died,  and  his  will  was 
proven  and  recorded  in  Fayette  county,  according  to  law. 
Winbush  renounced  and  Watkins  was  qualified  as  executor. 

The  property  of  the  testator  consisted  of  a  tract  of  land 
containing  about  five  hundred  acres,  thirty-nine  slaves, farm- 
ing utensils,  stock,  and  some  other  personal  property.  Thir- 
teen of  the  thirty-nine  slaves  were  acquired  by  the  tes- 
tator in  right  of  his  wife.  The  debts  amounted  to  nine  thou- 
sand and  sixty-seven-  dollars  and  eighty-five  cents.  Mrs. 
Hunt  and  Winbush  agreed  to  keep  the  slaves  together  and 
cultivate  the  farm  and  with  the  proceeds  pay  off  the  debts, 
and  that  she  in  the  meantime  should  be  comfortably  and  gen- 
teelly supported.  Accordingly,  an  arrangement  for  delay 
having  been  made  with  the  creditors  of  the  estate,  none  of 
the  real  or  personal  property  was  sold,  and  the  entire  estate 
of  which  Hunt  died  possessed  was  kept  together  and  the 
farm  successfully  cultivated  by  Watkins  with  the  property 
given  absolutely  to  Mrs.  Hunt  and  that  loaned  to  her  com- 
bined. 

Mrs.  Hunt  died  on  the  14th  October,  1836,  after  the  crop 
of  that  year  was  made  but  not  gathered,  having  previously 
made  her  will  without  appointing  an  executor.  N.  Hunt 
was  appointed  administrator  with  the  will  annexed  by  th^ 
county  court  of  Fayette  county,  and  qualified  as  such,  and 
took  out  letters  of  administration.  Nathaniel  Hunt  received 
of  Watkins,  executor  of  Christopher  Hunt,  deceased,  the 
property  devised»absolutely  to  Mrs.  Hunt,  and  filed  this  bill 
in  the  chancery  court  at  SomerviBe  in  the  month  of  May, 
1837,  against  Watkins,  executor,  and  Winbush,  remainder* 
man,  praying  a  decree  against  them  for  the  amount  of 
the  debts  paid  by  the  proceeds  of  the  entire  estate  of  the 
deceased  testator.  The  defendants  answered,  replications* 
were  filed,  proof  was  taken,  and  at  the  June  term,  1838,  the 
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honorable  M.  Brown,  chancellor,  presiding,  the  cause  came 
.  on  to  be  heard  on  the  bill,  answers,  replications  and  proof. 
The  chancellor  being  of  the  opinion  that  the  debts  of  the 
estate  of  G.  Hunt,  deceased,  were  an  incumbrance  on  the 
entire  estate,  and  that  the  tenant  for  life,  S.  Hunt,  and  the 
remainder-man,  J.  H.  Winbush,  were  bound  to  discharge 
them  in  proportion  to  the  interest  they  acquired  under  the 
will,  and  the  debts  of  the  estate  of  C  Hunt  having  been  paid 
out  of  the  proceeds  of  the  estate  during  the  existence  of  & 
Hunt's  life  estate,  said  Winbush  was  bound  to  reimburse  to 
the  representative  of  the  said  Sarah  in  proportion  to  the  ben- 
efit received  by  him,  ordered,  adjudged  and  decreed  that  the 
clerk  and  master  should  report  the  relative  proportion  which 
Sarah  Hunt's  life  estate  at  the  death  of  C.  Hunt  bore  in  val- 
ue to  the  estate  in  remainder  of  C.  Hunt  at  the  death  of 
said  Christopher,  and  other  matters  not  necessary  to  be  spe- 
cially set  forth. 

At  the  November  term,  1838,  the  clerk  and  master  made 
his  report,  and  taking  into  consideration  the  age  and  infirm 
health  of  the  tenant  for  life,  reported  that  the  estate  of  the 
tenant  for  life  stood  to  the  estate  in  remainder  in  the  rela- 
tive proportion  of  one-third  to  one;  and  an  additional  report 
t>eing  required  on  minor  points,  the  same  was  returned  at 
the  June  term,  1830,  at  which  term  the  honorable  G.  W. 
Gibbs  presiding,  confirmed  the  report  of  the  clerk  and  mas- 
ter,  and  decreed  that  Winbush  reimburse  the  representative 
of  tenant  for  life  two-thirds  of  the  debts,  and  ordered  and  de- 
creed that  complainant  pay  one-third  of  the  costs  and  that 
defendants  pay  the  remaining  two-thirds.  Defendants  ap- 
pealed. 


G.  D.  Searcy,  for  complainant.  The  first  question  raised 
by  the  facts  is,  whether  the  representative  of  tenant  for  life  is 
entitled  to  reimbursement  for  money  paid  in  discharge  of  in- 
cumbrances upon  the  estate.  The  following  positions"  are 
abundantly  established  by  the  books: 

1.  A  tenant  for  life  is  not  bound  to  pay  off  incumbrances. 
1  Ves.  jr.  234:  Gilb.  Ev.  69:  1  Ves.  sr.  93:  1  Story,  4C& 
I  Cruise,  109. 
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2.  Tenant  for  life  is  only  bound  to  keep  down  the  interest    Jackson, 


on  incumbrances.    Same  authorities:  Brown's  C.  R.  658. 


April,  1840; 


3.  Tenant  for  life  cannot  be  forced  directly  to  pay  off  in*  ™ 


cumbrances,  though  directly  he  may  by  the  remainder-man 
purchasing  in  the  incumbrance,  and  in  that  case  tenant  for 
life  must  contribute  in  proportion  to  the  benefit  received  by 
him.  Powell  on  Mort.  903:  Gilb.Ev.  69:  2  Ves.  and  B.  65: 
4  Ves.  33:  1  Story's  Eq.  466. 

Where  tenant  for  life  pays  off  incumbrances  he  becomes 
a  creditor  on  the  estate  for  the  amount  paid.  1  Brown  C.  C. 
206:  1  Cruise,  110:  1  Story's  Eq.  464. 

The  fact  of  payment  by  the  tenant  for  life  prima  facie 
makes  him  a  creditor  for  the  amount  paid,  upon  the  ground 
that  with  his  limited  interest  he  could  not  be  presumed  to  dis- 
charge 4he  estate  of  another  person.  But  this  presumption 
may  be  rebutted  by  circumstanses  demonstrating  a  contrary 
intention.  I  Story,  464.  In  this  case  there  is  neither  act 
nor  declaration  on  the  part  of  tenant  for  life  which  can  be 
construed  into  an  intention  to  benefit  the  remainder-man. 

The  next  question  involves  the  correctness  of  the  interlo- 
cutory decree  of  the  court  below.  The  only  case  -where  a 
tenant  for  life  can  be  compelled  to  contribute  beyond  the  in- 
terest is  where  the  remainder-manjpurchases  in  the  incum- 
brance during  the  continuance  of  the  life  estate.  The  rea- 
son is,  the  estate  in  remainder  being  the  greater  estate  is 
chargeable  with  the  debt,  while  the  less  estate  is  chargeable 
with  the  interest  only.  The  remainder-man;  therefore, 
stands  in  the  situation  of  debtor,  and  when  he  discharges  the 
incumbrance  the  debt  becomes  extinguished.  He  cannot 
call  on  the  tenant  for  life  to  pay  interest,  because  there  is  no 
debt  upon  which  interest  can  accrue.  But  the  tenant  for  life 
having  received  a  benefit  from  the  payment,  and  it  being  im- 
possible from  the  uncertain  duration  of  his  estate  to  ascertain 
with  precision  the  interest  conferred  upon  him,  the  only  equi* 
table  rule  which  can  be  adopted  is  to  make  him  contribute 
in  proportion  to  the  relative  value  which  his  estate  bears  to 
the  estate  in  remainder.  The  same  rule  does  not  apply  where 
tenant  for  life  pays  off  the  incumbrance;  in  such  case  the 
debt  is  not  discharged;  it  still  remains  in  his  hands  a  charge 
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Jackson,    upon  the  estate,  and  he  becomes  a  creditor  for  the  amount 
April,  is   .^  pay     ^  0ther  words,  he  takes  the  estate  with  the  qualifica- 
tion of  having  no  interest  to  pay,  and  becomes  a  creditor  for 
the  full  amount  paid  by  him. 

Meigs,  for  Winbush.  The  words  "after  payment  of  my 
debts,"  in  the  will,  mean  that  the  testator  gives  nothing  till 
his  debts  are  paid.  3  Ves.  739.  They  also  mean,  in  the 
connection  in  which  they  stand  in  this  particular  will,  that 
the  testator's  real  estate  is  charged  with  his  debts  after  the 
personalty  shall  have  been  first  applied  to  them  and  exhaust- 
ed; in  other  words,  that  the  real  estate  is  made  a  security 
collateral  to  the  personalty  for  the  payment  of  the  debts.  3 
John.  Ch.  Rep.  624.  From  this  disposition  of  the  estate  it 
is  inferred:  First,  that  the  executor  could,  at  his  discretion, 
either  have  hired  the  negroes  loaned  to  Mrs.  Hunt  for  two 
years  and  applied  the  proceeds  to  pay  the  debts,  or,  second- 
ly, that  he  could  have  sold  so  much  of  the  personal  estate  as 
would  have  been  necessary  to  pay  the  debts;  and  as  a  con- 
sequence of  this  power  and  right  of  the  executor,  thirdly,  that 
the  tenant  for  life  had  no  right  for  two  years  to  the  use  of 
the  personal  property  loaned  her,  and  therefore  can  be  enti- 
tled to  no  account  thereof.  2  Dev.  Eq.  Rep.  435:  1  Hill's 
Kq.  Rep.  373-4. 

2.  It  is  insisted  that  the  case  stated  in  the  bill,  namely,  that 
the  executor  kept  the  whole  estate  together  and  used  it,  and 
excluded  Mrs.  Hunt  against  her  consent  from  the  use  of  it, 
is  not  supported  by  the  proof;  but  that  the  case  stated  in  the 
answers,  to  wit,  that  the  property,  real  and  personal,  inclu- 
ding that  given  and  that  loaned,  was  kept  together  and  used 
by  the  executor  by  the  express  request  of  Mrs.  Hunt,  and  in 
consideration  of  the  prospective  advantage  to  be  derived  from 
the  enjoyment  of  the  whole  estate  after  the  payment  of  the 
debts  cluring  the  period  of  her  life,  which  she  had  the  usu- 
al right  to  anticipate  might  be  long,  is  made  out  by  the 
proof.  Upon  this  state  of  the  case  the  pleadings,  exhib- 
its and  proof  evince  that  every  particle  of  the  product  of 
the  estate  charged  with  the  debts,  and  employed  by  the 
executor  to  raise  money  to  pay  them,  was  applied  and 
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exhausted  in  the  payment,  first,  of  the  debts  owed  by  the 
testator  at  his  death;  secondly,  in  the  payment  of  debts 
contracted  in  the  management  and  on  account  of  the  estate; 
thirdly,  in  the  payment . of  the  debts  of  Mrs.  Hunt,  created  in 
the  maintainance  of  her  domestic  establishment  and  for  oth- 
er purposes;  and  that  after  all,  there  were  due  and  unpaid 
at  the  death  of  Mrs.  Hunt  more  than  four  thousand  dollars, 
contracted  on  the  two  last  mentioned  accounts.  From  all 
which  the  conclusion  is  deduced  that  Mrs.  Hunt's  adminis- 
trator was  not  entitled  to  any  account  whatever.  And  it  is 
insisted  that  Mrs.  Hunt,  in  her  lifetime,  first,  was  satisfied 
with  the  executor's  arrangement;  second,  never  claimed  any 
account  of  the  estate;  third,  that  her  will  had  been  kept 
out  of  the  record  because  it  contained  no  claim  for  arrears 
nor  assumed  to  dispose  thereof.  It  is  further  insisted  that 
it  would  be  inequitable  to  charge  the  tenant  in  remainder 
with  an  account  not  only  for  the  debts  of  the  testator  but 
also  for  the  debts  of  the  estate  growing  out  of  its  management 
by  the  executor,  according  to  the  wishes  of  the  tenant  for 
life,  and  thus  embarrass  him  with  an  accountability  which 
might  injure  him  but  could  scarcely  benefit  him  in  any  event. 

Reese,  J.  delivered  the  opinion  of  the  court. 

It  appears  from  the  bill,  answers,  exhibits  and  proofs  that 
Christopher  Hunt,  by  his  last  will  and  testament,  devised  all 
the  property  which  he  possessed  or  had  received  in  right  of 
his  wife  to  her  absolutely,  and  all  the  balance  not  necessary 
for  the  payment  of  debts  and  legacies,  whether  real  or  per- 
sonal, he  gave  to  her  for  life,  with  remainder  to  the  defend- 
ant, John  H.  Winbush.  At  the  time  of  testator's  death  his 
debts  amounted  to  some  eight  or  nine  thousand  dollars,  to 
have  paid  which  promptly  would  have  required  the  sale  of  a 
considerable  number  of  slaves.  This  the  executor  proposed 
to  have  done,  but  the  owner  of  the  life  estate  urging  that  it 
was  the  wish  of  her  husband,  the  testator,  made  known  to 
hef  verbally,  that  none  of  his  estate,  real  or  personal,  should 
be  sold,  the  executor  forebore  to  sell  any  of  the  property  for 
the  payment  of  debts,  but  arranged  with  the  creditors  for 
the  postponement  of  their  claims,  and  by  the  agreement  and 
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Jackson,  consent  of  the  tenant  for  life,  kept  up  and  carried  on  the  farm 
pr  '  -and  the  entire  establishment  for  the  purpose  of  applying  the 
nett  annual  profits,  after  deducting  expenses  and  the  main- 
tenance of  the  family,  to  the  satisfaction  and  extinguishment 
of  the  debts.  This  mode  of  conducting  tfie  matter  contin- 
ued for  some  years,  and  until  after  the  death  of  the  tenant 
for  life;  and  considerable  sums  arising  from  the  annual  profits 
of  the  establishment  were  appropriated  to  the  payment  of 
the  debts  of  the  testator.  This  bill  is  filed  by  the  personal 
representative  of  the  tenant  for  life  against  the  executor  and 
the  remainder-man  for  an  account  and  for  contribution. 
The  debts  in  question  were  a  charge  upon  the  property  de- 
vised, and  it  would  have  been  competent  for  the  executor, 
and  his  duty,  to  have  sold  the  slaves  and  personal  property 
bequeathed,  and  to  have  paid  the  debts,  unless  the  owner  for  life 
or  of  the  remainder,  or  both,  had  paid  the  debts  or  made  some 
arrangement,  such  as  was  in  fact  adopted.  If  such*  sale  had 
taken  place  the  loss  of  each  owner  would  have  been  in  pro- 
portion to  his  interest  in  the  property.  As  no  sale  took  place, 
but  a  portion  of  the  debts  charged  upon  the  property  was 
paid  by  the  annual  profits  accruing  during  the  continuance 
of  the  life  estate,  such  payment  so  made  was  in  effect  and 
as  to  the  equitable  claim  for  contribution  between  the  tenant 
for  life  and  the  remainder-man,  as  if  paid  in  money  by  the 
former,  and  out  of  her  separate  means  or  absolute  property. 
If  the  property  had  been  sold  out  and  out  for  the  payment 
of  debts,  their  loss,  as  has  been  said,  would  of  course  have 
been  in  proportion  to  their  interest  in  the  estate,  and  if  a 
surplus  had  been  created  by  such  sale  the  tenant  for  life 
would  have  been  entitled  to  the  interest  upon  such  surplus, 
and  the  remainder-man  to  the  principal.  Upon  well  settled 
equitable  principles  it  was  the  duty  of  the  tenant  for  life  to 
have  kept  down  the  interest  of  the  debts  charged  upon  the 
property.  In  the  account,  therefore,  which  must  be  taken 
between  the  personal  representative  of  the  tenant  for  life  and 
the  remainder-man,  it  is  not  material  to  enquire  into  the  pro- 
ducts and  expenses  of  the  farm,  into  the  particular  times  at 
which  payments  were  made,  or  into  the  value  of  the  hire  of 
the  slaves  which  absolutely  belonged  to  the  tenant  for  life. 
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It  will  be  sufficient  to  ascertain  the  amount  of  payments 
made  by  the  tenant  for  life  of  the  debts  of  the  testator  over 
and  above  or  exclusively  of  accruing  interest,  as  the  exe- 
cutor, in  the  arrangement  made  with  the  tenant  for  life,  was 
in  effect  nothing  more  than  her  agent  or  bailiff  in  conduct* 
ing  the  farm,  selling  the  crops,  &c. 

As  to  the  crop  of  1836,  the  representative  of  the  tenant 
forJife  is  entitled  to  its  value  as  it  stood  at  the  time  of  the 
death  of  the  tenant  for  life;  in  other  words,  the  expense's  of 
gathering  in  the  corn  and  picking  out  the  cotton,  &c.  and 
bringing  both  or  all  to  market,  must  be  deducted  from  the  pro- 
ceeds, crediting  the  representative  of  the  tenant  for  life  with 
the  value  of  the  services  of  the  slaves,  the  absolute  property 
of  the  tenant  for  life,  so  far  as  employed  therein. 

As  to  the  stock  of  cattle,  horses,  mules,  hogs,  sheep,  &c. 
and  as  to  wagons,  carts  and  implements  of  husbandry,  and 
also  as  to  provisions,  &c.  and  indeed  as  to  all  the  personal 
property>  except  the  slaves,  whether  consumable  in  the  use, 
or  liable  to  be  impaired  and  worn  out,  or  of  any  other  de- 
scription, limited  in  remainder,  an  inquiry  must  be  had  as  to 
the  description,  condition  and  value  thereof  at  the  time  of 
the  death  of  the  testator  and  at  the  time  of  the  death  of  the 
tenant  for  life;  and  if  the  same,  by  loss  of  number  or  deteri- 
oration in  use,  was  of  less  value  at  the  latter  than  at  the  for* 
mer  period,  the  representative  of  the  tenant  for  life  must  be 
charged  with  the  amount  of  the  deficiency;  but  if  by  pur- 
chase or  increase  the  value  was  enhanced,  the  excess  or  in- 
crease in  value  to  be  charged  to  the  remainder-man.  Robert* 
son  vs.  Golber,  1  Hill's  Rep.  375. 

As  to  such  fixtures  as  a  cotton  gin  or  cotton  press,  an  in- 
quiry must  be  made  as  to  their  worth  or  value  when  they 
came  into  the  hands  of  the  remainder-man,  unless  rebuilt  in- 
place  of  such  fixtures  existing  at  the  time  the  tenancy  for  life 
commenced;  in  which  case  the  difference  of  value  will  be 
inquired  into  as  under  the  last  head. 

As  to  the  articles  of  personal  property  belonging  exclusive- 
ly to  the  tenant  for  life,  and  not  part  of  the  general  estab- 
lishment limited  in  remainder,  the  representative  of  the  ten- 
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Jackson,    ant  for  life  will  be  entitled  thereto  if  existing  in  specie,  or  to 

Jl^ —  their  value  if  converted. 

MTC  The  representative  of  the  tenant  for  life  will  be  entitled  to 

Btark*  the  interest  which  accrued  during  the  tenancy  for  life  on  any 
sum  of  money  due  to  the  testator  in  his  lifetime,  although 
not  collected  till  since  the  death  of  tenant  for  life. 

As  the  decretal  order  of  the  chancellor  and  the  report 
of  the  clerk  and  master  in  the  chancery  court  proceed  upon 
principles  in  some  degree  differing  from  the  above,  the  form- 
er will  be  reversed  and  the  latter  set  aside,  and  the  clerk  and 
master  of  this  court  will  enquire  and  report  as  herein  above 
directed. 


Magee  vs.  Stabk. 


Where  a  slanderous  charge  can  be  collected  from  the  words  themselves  it  is 
unnecessary  to  make  any  averment  as  to  the  circumstances  to  the  supposed 
existence  of  which  the  words  refer. 

Words  which  in  their  obvious  sense  carry  to  the  mind  of  the  hearer  the  im- 
putation of  a  crime  weeper  se  actionable,  otherwise  they  are  not. 

The  want  of  an  allegation  that  the  testimony  upon  which  the  charge  of  per- 
jury  was  based  was  material,  is  cured  by  verdict. 

The  words  "I  had  a  law  suit''  necessarily  implies  a  judicial  proceeding. 

Thomas  Stark  instituted  an  action  of  trespass  on  the  case 
against  Asa  Magee  on  the  20th  day  of  August,  1838,  in  the 
circuit  court  of  Weakley  county*  The  plaintiff  filed  bis  de- 
claration against  the  defendant  for  words  spoken  of  the  plain- 
tiff imputing  the  crime  of  perjury,  to  wit:  "I  had  a  law  suit 
with  Thomas  G.  Denning,  and  Thomas  Stark  swore  false* 
ly  against  me,  and  I  have  advertised  him  as  such."  The 
defendant  pleaded  "not  guilty"  and  "justification."  Upon 
these  pleas  issues  were  formed,  and  at  the  October  term, 
1838,  it  was  tried  and  a  verdict  rendered  in  favor  of  the 
plaintiff  for  the  sum  of  two  thousand  dollars  damages.  A 
motion  was  made  by  the  defendant  to  set  aside  the  verdict. 
This  motion  was  overruled  and  no  exception  taken  to  the 
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opinion  of  the  court.    The  plaintiff  then  moved  in  arrest  of    Jackson, 
judgment,  which  being  overruled,  he  appealed  in  prror  to  the  — prllt  84(?.'  . 
supreme  court.  *  M^w 

Stark.     ' 

Totten,  for  plaintiff  in  error.  1.  The  slander  is  alleged  to 
consist  of  the  charge  of  perjury,  a  felony,  by  which  it  is  im- 
plied that  a  lawful  oath  -had  been  administered  in  a  judicial 
proceeding,  and  that  the  witness  had  sworn  wilfully  and  false- 
ly in  a  matter  material  to  the  issue. 

2.  To  charge  a  man  with  perjury  is  actionable  of  itself,  be- 
cause the  charge  implies  the  existence  of  every  fact  by 
which  that  offence  is  defined.  Ward  vs.  Clark,  2  Johns.  Re- 
ports, 12.  For  a  general  rule  on  this  subject  see  Brooker  vs. 
Coffin,  5  Johns.  Rep.  188,  191:  Wedrig  vs.  Oyer,  13  Johns, 
Rep.  124:  Starkie  on  Slander,  19,  note. 

3.  The  words  in  the  declaration  do  not,  per  se,  constitute 
legal  slander;  they  are  like  the  following,  which  were  held 
not  to  be  actionable  without  the  aid  of  extrinsic  facts;  that 
is  to  say,  "he  has  sworn  a  lie,"  (Hopkins  vs.  Beadle,  1  Cains' 
Rep.  347,)  "he  swore  false  before  'squire  Andrews,  and  I  can 
prove  it,"  (Stafford  vs.  Green,  1  J.  R.  505:)  "he  has  swern 
falsely;  he  has  taken  a  false  oath  against  me  in  'squire  Jame- 
son's court,"  (Ward  vs.  Clark,  2  J.  R.  10.) 

4.  Those  extrinsic  circumstances  then  must  contain  that 
fulness  and  certainty  which,  in  aid  of  the  words  spoken, 
would  be  equal  to  the  direct  charge  of  perjury,  "and  those 
circumstances  must  be  averred  in  the  declaration  and  proven 
on  the  trial."    Bullock  vs.   Ebon,   9  Cowen's  Rep.  31:  4 

.  Wendell's  Rep.  534.  It  should  appear  in  the  present  case 
that  a  suit  was  pending  before  the  arbitrators;  that  the  wit- 
ness was  duly  sworn  by  some  person  competent  to  adminis- 
ter an  oath;  that  he  gave  evidence  material  to  the  matter  in 
controversy;  and  that  the  words  imputing  perjury  were  spo- 
ken in  reference  to  all  those  circumstances;  so  that  if  the 
words  be  true  and  not  slanderous  it  would  be  competent  to 
assign  perjury  on  such  false  swearing.  These  rules  it  will 
be  seen  are  not  complied  with  in  the  present  case.  The  fact 
of  jurisdiction  is  not  sufficiently  stated;  nor  that  the  witness 
bad  received  a  lawful  oath  administered  by  any  one  compe- 
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Jackson,    tent  to  administer  it;  nor  that  the  evidence  was  material  to 

April,  1840.     x1_      . 

r-1 . —  the  issue. 

Wa*eo  5.  These  objections  are  applicable  to  all  the  counts;  some 

of  them  are  liable  to  other  objections,  as,  that  the  words 
themselves  are  not  stated,  but  only  their  "substance"  or  "ef- 
fect," which  is  erroneous.  2  Chitty 's  PI.  300,  note  y:  2  Salk. 
417:  2  Johns.  R.  12:  6  Taunt.  169:  3  M.  and  S.  116. 

45.  It  is  not  aided  by  the  verdict.  The  proceeding  being 
before  arbitrators  it  will  rit>t  be  presumed  that  they  as  such 
had  power  to  administer  an  oath,  nor  is  it  pretended  to  be 
Stated  how  or  by  whom  the  oath  was  administered.  Sayre 
vs.  Jewett,  12  Wendell's  Reports,  136:  Trott  vs.  West,  1 
Meigs'  Rep.  168:  Shehon  vs.  Bruce,  9  Yerger's  Rep.  26. 

7.  The  word  "justification"  should  not,  it  is  believed,  be  re- 
garded  as  a  plea;  but  if  it  should  it  would  not  prejudice  the 
motion  in  arrest.  It  would  not  be  presumed  to  contain  more 
than  a  mere  justification  of  the  words  alleged,  and  would 
not  therefore  aid  the  declaration.  Pelton  vs.  Ward,  3  Cains' 
Rep.  73. 

8.  As  to  the  case:  of  Sherwood  vs.  Ckate,  11  Wend.  Rep. 
40,  it  does  not  seem  to  be  sustained  by  the  cases  referred  to 
by  the  court.  That  of  Niven  vs.  Munn,  13  Johns.  Rep.  48, 
expressly  states  a  suit  pending  before  a  justice,  an  oath  ad» 
ministered  by  the  justice  "having  full  power  and  authority 
to  administer  an  oath."  The  same  may  be  said  of  Chapman 
vs.  Smith,  13  Johns.  Rep.  78,  where  the  declaration  is  still 
more  special,  fully  stating  a  court,  jurisdiction,  an  oath  ad» 
ministered,  &c.  The  case  of  Pangburn  vs.  Ramsey,  also  re- 
ferred to,  only  decides  that  a  verdict  will  aid  a  title  defective- 
ly set  out,  not  a  defective  title.  11  J.  It  142.  So  of  the 
case  of  M'Laughry  vs.  Wetmore,  6  J.  R.  82.  The  declara- 
tion there  is  so  perfect  that  we  may  refer  to  it  as  a  model 
for  pleading  in  such  cases.  The  case  of  Sherwood  vs.  Chase 
is  in  violation  of  principle,  not  sustained  by  the  cases  it  re- 
fers to,  and  is  in  effect  overruled  by  Sayre  vs.  Jewett,  12 
Wend.  136;  Shelton  vs.  Bruce,  9  Yerger,  26. 


Fitzgerald,  for  defendant.     1.  The  first  question  is,  whetlw 
er  the  declaration  is  in  proper  form*    That  it  is,  cannot  bo 
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doubted.    It  is  precisely  the  form  in  2  Chitty  on  Pleading,    Jackson, 

296,    The  subsequent  courts  refer  to  matter  stated  in  the 

first    This  is  proper.    2  Chitty  on  PL  300,  and  note  h:  2  H.       "T* 
Bla.  131:  2  Wils.  114:  Cro.  Car.  76:  Cro.  Eliz.  240.  Btor*- 

But  it  is  argued,  2.  That  the  declaration  should  have  averred 
thaUhe  evidence  given  by  the  plaintiff  below  on  the  trial  was 
material.  This  is  not  necessary  and  is  never  done.  See  the 
form  in  2  Chitty,  296:  also  form  in  3  Chitty,  351-2:  Starkie 
on  Slander,  208:  Miller  vs.  Miller,  8  J.R.  59,  2d  edition: 
Starkie  on  Slander,  49,  51:  \owle  vs.  Robtrins,  12  Mass.  496: 
Niven  vs.  Munn,  13  J.  R.  48:  Peaie  vs.  Oldham,  1  Cowp. 
275,  first  edition,  153:  American  Jurist,  April,  1839,  198: 
Allen  vs.  Perkins,  17  Pickering,  369:  Jurist,  October,  1836, 
213:  Power  vs.  Price,  12  Wend.  500. 

From  the  foregoing  cases  it  is  now  clearly  and  well  setr 
tied  that  no  such  averment  is  necessary;  it  is  a  matter  of 
proof  not  essential  to  be  averred  in  the  declaration;  it  is  a 
fact  in  the  case  if  necessary  to  appear,  appears  only  in  the 
trial  and  in  the  evidence.  Then,  considering  the  words  in 
this  declaration  as  only  actionable  by  reason  of  the  collo- 
quium explained  by  the  inuendos,  even  in  that  view  of  the 
case  such  averment  is  not  necessary.  But  I  contend  that  In 
this  case  the  words  are  actionable  perse,  and  that  there  was 
no  necessity  of  any  averment  as  to  the  trials,  proceedings 
aod*  conversations  stated  in  the  declaration,  and  that  the 
declaration  would  have  been  good  without  any  such  aver* 
vents,  and  that  such  averments  are  surplusage. 

Thfe  words  in  the  first  count  are,  "I  had  a  law  suit  with 
Thomas  G.  Denning  ab^ut  a  hog,  and  Thomas  Stark  swore  ** 
falsely  against  me  and  I  have  advertised  him  as  such."  Now, 
are  these  words  actionable,  and  could  an  action  be  sustained 
on  them  without  alleging  a  colloquium?  Starkie  on  Slander, 
906,  lays  down  the  general  rule  thus:  " Where  the  slan- 
derous charge  or  imputation  can  be  collected  from  the  words 
themselves  it  is  unnecessary  to  make  any  averment  as  to  cir- 
cumstances to  whose  supposed  existence  the  words  refer." 
And  he  states  a  case  from  Cro.  Car.  337,  where  the  words  were 
"thou  hast  given  J.  S.  nine  pounds  for  forswearing  himself  in 
Qtatneery,  and  hast  hired  him  to  forge  a  bond."    After  ver- 
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Jackson,    diet  for  the  plaintiff  it  was  moved  in  arrest  that  there  was  no 

pn' L-  allegation  of  a  suit  in  chancery,  or  that  J.  S.  forswore  him- 

M°vee  self  in  his  answer  or  as  a  witness,  or  that  the  plaintiff  sub- 
star*.  orned  J.  S.  to  forswear  himself,  or  to  show  any  particulars 
wherein  he  forswore  himself;  but  the  court  said  these  aver- 
ments were  immaterial,  &c.  "The  imputation  of  an  act 
may  be  inferred  from  a  statement  which  virtually  includes  or 
assumes  the  commission  of  the  principal  act  or  a  strong  sos- 
v    _  picion  of  it."    Starkie  on  Slander,  43,  and  cases  there  cited. 

n  "The  criminal  quality  of  the  a/ t  imputed  may  appear  from 
circumstances,  explaining  the  meaning  of  words  otherwise 
doubtful  or  innocent."    Starkie  on  Slander,  50,  51,  &c 

What  is  the  rule  for  the  construction  of  words  that  now 
prevails  universally?  It  is  thus  laid  down  by  Starkie  on  Slan- 
der, 28,  he  says:  "it  is  now  the  settled  rule  that  both  judges 
and  juries  shall  understand  words  in  that  sense  which  the 
author  intended  to  convey  to  the  minds  of  the  hearers  as 
evinced  by  the  whole  circumstances  of  the  case.  That  it  is 
the  province  of  the  jury,  where  such  doubts  arise,  to  decide 
whether  the  words  were  used  maliciously  and  with  a  view 
to  defame;  such  being  matter  of  fact  to  be  collected  from 
all  concomitant  circumstances.  And  for  the  court  to  deter- 
mine whether  the  words  taken  in  the  malicious  sense  impu- 
ted to  them  can  alone,  or  by  the  aid  of  the  circumstances 
stated  upon  the  record,  form  the  legal  basis  of  action."  ^The 
old  rule  of  construing  in  the  mildep  sense  is  totally  exploded, 
and  I  can  find  no  case  in  the  States  of  this  Union  where  it 
has  prevailed.  Hoyle  vs.  Young,  1  Wash.  150:  Demarht  vs. 
k  Busing,  6  Cowen,  76,  87:  GoodriJk  vs.  Wolcott,  3  Cowen, 
280:  Gibbs  vs.  Dewey,  5  Cowen,  505:  Hume  vs.  Arassmith, 
1  Bibb,  165:  Logan  vs.  Steel,  1  Bibb,  593:  Caldwell  vs. 
Abby,  Hardin,  529,  536:  Beers  vs.  Strong,  Kirby,  12:  Rose 
vs.  Mitchell,  2  DalL  58:  Brown  vs.  Lamberton,  2  Binn.  37: 
Walton  vs.  Singleton,  7  Serg.  and  R.  451:  Walker  vs.  Winn, 
8  Mass.  248:  Chaddock  vs.  Briggs,  13  Mass.  Rep.  248,  254: 
Sawyer  vs.  Eifert,  2  Nott  and  M'Cord,  511:  besides  the  sev- 
eral cases  already  cited. 

3.  This  case  has  thus  far  been  viewed  as  upon  demurrer,  but 
it  stands  upon  a  motion  in  arrest  of  judgment  after  verdict 
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without  exception.    The  judgment  is  beyond  all  question  sus-    Jackson, 


tainable.  In  the  case  of  Peak  vs.  Oldham,  1  Cow.  275,  cited  in 
Starkie  on  Slander,  34,  Lord  Mansfield  says,  "the  court  will 
lean  against  setting  aside  a  verdict  in  such  a  case,  more  espe* 
cially  in  a  case  like  the  present,  where  the  words  have  ap- 
peared to  the  jury  to  be  so  scandalous  as  to  induce  them  to 
give  a  verdict  for  five  hundred  pounds  damages,  and  where 
that  verdict  has  received  the  sanction  of  the  court  in  which 
the  action  was  brought  by  their  refusing  to  grant  a  new  trial 
upon  an  application  to  them  for  that  purpose."  He  further 
says,  in  the  same  case:  "What!  after  verdict  shall  a  court  be 
guessing  and  inventing  a  mode  in  which  it  might  be  barely 
possible  for  these  words  to  have  been  spoken  by  the  defen- 
dant without  meaning  to  charge  the  plaintiff  with  being  guil- 
ty of  murder?  Certainly  not  Where  it  is  clear  that  words 
are  defectively  laid  a  verdict  will  not  cure  them.  But  whert 
from  their  general  import  they  appear  to  have  been  spoken 
with  a  view  to  defame  a  party,  the  court  ought  not  to  be  in- 
dustrious in  putting  a  construction  upon  them  different  from 
what  they  bear  in  the  common  acceptation  and  meaning  of 
them."  Rex  vs.  Home,  1  Cowper,  672:  Blizzard  vs.  Kelly, 
9  Eng.  Com.  Law  Rep.  87:  22  Eng.  Com.  Law  Rep.  412c 
Ford  vs.  Primrose,  16  Eng.  Com.  Law  Rep.  234:  American 
Jurist,  April  No.  1838,.  191:  12  Wend.  500. 

"After  a  verdict  the  presumption  is  that  such  parts  of  the 
declaration,  without  proof  of  which  the  plaintiff  ought  not 
to  have  had  a  verdict,  were  proved  to  the  satisfaction  of  the 
jury."  6  Comyn's  Digest,  and  cases  there  cited:  IT,  R 
545,704.  The  following  cases  fully  establish  the  doctrine 
here  contended  for.  Owens  vs.  Morehouse,  1  J.  R.  276:  Thom- 
as vs.  Roosa,  7  J.  R.  461:  Duffie  vs.  Hayes,  15  J.  R.  327: 
Bartlet  vs.  Crozier,  15  J.  R.  250:  Livermqre  vs.  Boswell,  4 
Mass.  Rep.  437:  Hull  vs.  Crandall,  Kirby,  402:  Chesnut 
Hill  Turnpike  Company  vs.  Rutter,  Serg.  and  R.  6:  Thomp- 
son vs.  Mupor,  1  Dall.  458,  461:  Brown  vs.  Barry,  3  Dall. 
365:  Pate  vs.  Bacon,  6  Munf.  219:  Hawkins  vs.  Walker,  4 
Bibb,  292:  Goodloe  vs.  Potts,  Cook's  Rep.  299:  Peck's  Rep. 
317:  Anderson  vs.  Read,  2  Tenn.  Rep.  205. 
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Jackson,       Grrrn,  J.  delivered  the  opinion  of  the  court. 

April,  1840.  r 


Stark. 


This  is  an  action  for  slanderous  words.  The  declaration 
has  several  counts,  in  the  first  of  which  it  is  alleged  that  the 
defendant  spoke  of  and  concerning  the  plaintiff  the  following 
words:  "I  had  a  law  suit  with  Thomas  G.  Denning  about 
a  hog,  and  Thomas  Stark  swore  falsely  agamst  me,  and  I 
have  advertised  him  as  such."  The  defendant  pleaded  "not 
guilty"  and  "justification."  The  jury  found  a  verdict  for  the 
plaintiff  for  two  thousand  dollars.  The.  defendant  moved  in 
arrest  of  judgment,  which  motion  was  overruled  and  an  ap- 
peal in  error  prosecuted  to  this  court. 

The  question  now  is,  whether  these  words  are  actionable 
in  themselves.  Where  the  slanderous  charge,  or  imputation 
can  be  collected  from  the  words  themselves  it  is  unnecessary 
to  make  any  averment  as  to  the  circumstances  to  whose  sup* 
posed  existence  the  words  refer.  Starkie  on  Slander,  206. 
And  slanderous  words  are  to  be  understood  in  their  obvious 
sense;  and  if,  when  so  understood,  they  necessarily  convey 
to  the  mind  of  the  hearer  the  imputation  of  a  crime,  they  are 
actionable  per  se,  otherwise  they  are  not.  In  the  case  of 
Sherwood  vs.  Chase,  11  Wend.  Rep.  38,  the  words  were:  "I 
cannot  enjoy  myself  in  a  meeting  with  Sherwood,  for  he  has 
sworn  false  and  I  can  prove  it;  and  if  you  (meaning  the  by- 
standers) do  not  believe  it  you  can  go  to  esquire  Bassett's  and 
see  it  in  a  suit  between  James  L.  Sherwood  plaintiff  and 
Richard  P.  Brown  defendant.91  After  verdict  the  court  re- 
fused to  arrest  the  judgment,  holding  that  the  defect  in  the 
declaration,  which  was  the  want  of  an  averment  that  the 
testimony  was  material,  was  cured  by  the  verdict.  This 
case  of  Sherwood  vs.  Chase  is  almost  identical  with  the  one 
now  under  consideration.  The  defendant  in  this  case  said 
he  bad  a  law  suit  with  Thomas  G.  Denning  about  a  hog,  and 
Thomas  Stark  swore  falsely  against  him.  Although  he  does 
not  say  before  what  court  the  law  suit  was  pending,  yet  as  a 
law  suit  could  not  exist  except  before  some  judicial  tribunal, 
the  statement  that  he  had  a  law  suit  is  equivalent  to  a  state- 
ment that  there  was  a  judicial  proceeding.  And  so  the  court 
held  in  the  case  of  Pelton  vs.  Ward,  Cains,  73,  where  the 
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words  were:  "You  swore  a  damned  lie  and  you  know  it,  for    Jaowm* 
which  you  now  stand  indicted."    The  court  said  the  words.    pr  ' 


in  this  instance  could  mean  nothing  less  than  perjury,  for  it  *¥* 
was  an  allegation  that  the  plaintiff  had  sworn  to  such  a  lie  *■*• 
as  rendered  him  obnoxious  to  an  indictment. 

The  mere  charge  that  a  party  "swore  falsely"  or  "swore 
falsely  before  'squire  Andrews,"  as  in  Stafford  vs.  Green,  1 
Johns.  Rep.  505,  would  not  necessarily  impute  perjury,  and 
therefore  would  not  be  actionable.  There  was  nothing  to 
show  a  judicial  proceeding  was  referred  to,  or  that  'squire 
Andrews  was  a  justice  of  the  peace.  But  a  law  suit  implied 
in  itself  a  judicial  proceeding,  and  when  mentioned  necessa- 
ly  refers  to  a  judicial  proceeding; 

As  to  the  other  part  of  the  charge,  that  "Thomas  Stark 
swore  falsely,"  it  necessarily  implies  that  an  oath  was  admin- 
istered, and  that  in  giving  his  evidence  he  stated  a  falsehood; 
The  want  of  an  allegation  that  the  testimony  was  material 
we  have  seen  is  a  defect  that  is  cured  by  the  verdict.  13 
Johns.  80:  6  Johns.  82. 

We  think  there  is  no  error  in  the  judgment  and  order  it  W 
be  affirmed. 
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Catron. 


Gaines  vs.  Catbow. 

A  certificate  by  a  clerk  of  the  acknowledgment  of  a  deed  by  the  vendor  of 
real  estate  not  giving  any  description  of  the  land  or  of  the  amount  conveyed, 
is  not  good,  and  such  deed  era  not  be  read. 

Where  an  act  of  the  assembly  was  passed  making  valid  certain  certificates 
of  probate,  after  sach  deed  bad  been  rejected  in  the  circuit  court  for  the  in- 
sufficiency of  the  probate  thereof*  Held,  that  such  act  was  void  and  ceald 
not  cure  such  defects. 

Where  two  persons,  each  claiming  separate  authority  to  act  as  attorneys 
in  fact  for  a  third  person,  sign  a,  joint  deed,  such  joint  deed  does  not  make 
the  act  other  than  the  several  deeds  of  the  persons. 

Where  partners  in  merchandise  purchase  lands  with  their  partnership 
funds:  Held,  that  the  right  of  survivorship  does  not  exist  in  case  of  death  of 
one  of  the  partners,  it  not  appearing  that  the  lands  were  held  in  joint  tenan- 
cy for  the  purpose  of  carrying  on  any  useful  trade  or]  manufacture  or  any 
purpose  of  commerce. 

John  Catron  instituted  an  action  of  ejectment  in  the  cir- 
cuit court  of  Tipton  county  against  Edmund  P.  Gaines  for 
the  recovery  of  the  possession  of  a  tract  of  land  lying  in  said 
county.  A  judgment  was  rendered  upon  an  issue  upon  the 
plea  of  not  guilty  in  favor  of  Catron.  Gaines  appealed  in 
error. 

Hie  facts  of  this  case  and  the  documentary  evidence  upon 
which  the  cause  turned  are  so  fully  set  forth  in  the  opinion 
delivered  by  the  court  as  to  supersede  the  necessity  of  any 
additional  statement  in  regard  thereto. 

G.  D.  Searcy,  for  plaintiff  in  error.  The  court  erred  in 
charging  that  the  deed  of  the  surviving  partner  passed  the  ti- 
tle to  all  the  lands  specified  therein:  1.  Because  John  G. 
Blount  does  not  attempt  by  1his  deed  to  convey  the  interest  of 
Thomas  Blount's  devisees;  the  deed  is  not  signed  by  him  as  a 
surviving  partner,  nor  is  there  any  fact  in  the  record  from 
which  it  can  be  inferred  that  he  intended  by  this  deed  to 
convey  any  thing  more  than  his  undivided  interest  The 
fact  of  the  existence  of  the  partnership  between  himself  and 
Thomas  Blount,  and  the  fact  of  the  land  having  been  pur- 
chased with  partnership  money  does  not  prove  his  intention  to 
convey  as  a  surviving  partner;  on  the  contrary  it  is  manifest, 
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from  the  feet  of  bis  executing  the  deed  in  his  individual  name    Jacbbok, 

°         f^  An»t1    104A 

and  the  expressions  in  the  deed,  "my  interest  and  title,"  to- 
gether with  the  fact  that  Catron  obtained  a  conveyance  from 
Thomas  Blount's  executors,  that  the  grantor  never  intended 
to  convey,  nor  did  the  grantee  expect  by  this  deed  to  get  a 
conveyance  for  more  than  John  G.  Blount's  undivided  inter- 
est in  the  land.  If  it  had  been  the  intention  of  the  parties 
to  pass  a  greater  interest  the  conveyance  would  have  been 
executed  by  J.  G.  Blount  as  surviving  partner,  and  the  deed 
made  to  express  clearly  the  quantum  of  interest  conveyed, 
nor  would  there  have  been  any  necessity  in  taking  a  con* 
veyance  from  the  executors  of  Thomas  Blount. 

2.  This  land  was  granted  to  John  G.  and  Thomas  Blount, 
not  as  partners,  but  to  them  individually.  The  grant  is 
the  only  evidence  of  title,  and  the  character  in  which  they 
take  is  a  part  of  their  title,  for  upon  it  depends  the  des- 
tination of  the  land;  as  in  this  case,  if  they  held  in  the 
character  of  partners  for  partnership  purposes,  upon  the 
death  of  one  of  the  partners  his  interest  vested  in  the  sur- 
vivor. If  they  held  in  their  individual  characters  the  inter* 
est  of  the  deceased  partner  vested  in  his  devisees;  therefore, 
parol  proof  cannot  be  received  to  show  that  the  grantees 
were  partners  and  purchased  the  land  with  partnership  mon« 
ey:  first,  because  it  does  not  prove  they  held  as  partners  for 
partnership  purposes,  and  is  therefore  irrelevant;  secondly, 
if  deemed  relevant  it  has  the  effect  of  altering  the  grant  and 
changing  the  destination  of  the  land.  The  same  argument 
will  apply  to  the  introduction  of  parol  evidence  to  prove  the 
character  in  which  J.  G.  Blount  executed  the  deed  to  Catron. 
If  he  executed  it  individually  it  passes  only  an  undivided  half 
of  the  fifteen  thousand  acres;  if,  as  a  surviving  partner,  it  is 
contended  that  it  passed  the  whole  fifteen  thousand  acres,  the 
effect  of  the  evidence  is  to  double  the  quantity  or  add  to  the 
deed  an  undivided  interest  of  seven  thousand  five  hundred 
acres.    This  is  altering  the  deed. 

3.  Suppose  the  land  to  have  been  bought  with  partner- 
ship money  and  held  in  the  partnership  name,  we  deny  the 
right  of  the  surviving  partner  to  convey.  The  preamble  to 
the  6th  section  of  the  act  of  1784,  ch.  2d,  declares  survivor- 
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Jackson,  ship  in  joint  tenancy  in  real  and  personal  property  to  be 
*  '  "  -manifestly  unjust,  and  the  enacting  clause  of  that  section  de- 
stroys survivorship  entirely.  The  proviso  makes  the  follow- 
ing exceptions  out  of  this  general  destruction  of  survivor- 
ship: first,  lands  h$ld  in  joint  tenancy  for  the  purpose  of  car- 
rying on  trade  and  commerce:  secondly,  lands  held  in  joint 
tenancy  for  the  purpose  of  carrying  on  any  other  useful 
work  or  manufacture  established  or  pursued  with  a  view  to 
profit  to  the  parties  concerned.  These  are  the  only  excep- 
tions; and  the  statute  further  provides  that  the  lands  so  held 
shall  vest  in  the  surviving  partner,  not  generally,  but  for  a 
particular  purpose,  viz:  to  enable  him  to  settle  and  adjust  the 
partnership  business  and  pay  the  partnership  debts.  It  pro- 
vides further,  that  so  soon  as  this  object  is  effected  the  sur- 
viving partner  shall  settle  with  and  pay  over  the  surplus  to 
the  heirs  of  the  deceased  partner,  thus  reconverting  it  in- 
to realty.  The  exceptions  contained  in  the  proviso  does 
not  extend  to  lands  purchased  with  partnership  money  nor 
to  lands  held  by  partners,  but  to  lands  held  by  partners  for 
partnership  purposes  only,  that  is,  for  carrying  on  commerce 
and  manufactories.  The  statute  makes  no  other  exceptions, 
the  court  can  make  none;  and  it  vests  in  the  surviving  part- 
ner, not  generally,  but  to  enable  him  to  settle  and  adjust  the 
business  and  pay  the  debts,  and  for  no  other  purposes:  conse- 
quently a  sale  by  him  for  any  other  purpose  would  be  void 
as  to  the  heirs,  or  devisees  of  the  deceased  partner.  The 
legislature  intended  by  this  statute  to  give  persons  who  would 
invest  capital  in  manufactures  and  useful  works  of  improve- 
ment assurance  that  the  realty  necessary  to  carrying  on 
trade  should  at  their  death  be  secured  to  their  heirs.  Before 
the  surviving  partner  can  sell  a  necessity  must  exist,  and  such 
cannot  be  presumed.  A  naked  deed  unaccompanied  with 
evidence  of  necessity  would  give  no  title.  See  Bruce  vs. 
Drake,  2  Litt.  244.  In  this  case  the  lands  were  not  held  in 
the  partnership  name;  they  were  not  held  for  the -purpose  of 
carrying  on  trade,  manufactures,  or  any  other  useful  work, 
nor  were  they  sold  to  enable  the  surviving  partner  to  ad- 
just the  partnership  business  or  pay.  the  partnership  debts. 
The  consideration  expressed  in  the  deed  (viz.  one  dollar) 
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negatives  such  an  assumption.  And  if,  by  this  deed,  the  sur- 
viving partner  intended  to  convey  the  whole  fifteen  ^thou-  - 
sand  acres,  the  great  disproportion  between  the  considera- 
tion expressed  and  the  value  of  the  land  would  render  the 
conveyance  as  to  Thomas  Blount's  devisees  fraudulent  and 
void.  The  case  of  M'Alister  vs.  Montgomery,  3  Hay.  94, 
cannot  be  relied  upon  as  an  authority  in  support  of  this  sale. 
The  facts  of  the  case  are  not  given,  and  the  presumption  is 
that  they  brought  the  case  within  the  exceptions  contained 
in  the  proviso  of  the  statute.  It  decides  nothing  more  them: 
first,  in  that  particular  case  the  surviving  partner  had  the 
right  to  sell;  secondly,  lands  held  for  partnership  purposes, 
upon  the  death  of  one  of  the  partners,  does  not  survive  but 
descends  and  vests  in  the  heirs  at  law  of  the  deceased  part- 
ner as  real  estate  in  other  cases.  If  this  last  poskion  be  true 
then  the  case  may  be  relied  on  as  an  authority  against  this 
sale.  For  it  follows  that  if  the  interest  of  Thomas  Blount  in 
the  land  upon  his  death  did  not  survive,  but  descended  to 
his  heirs  at  law,  or  by  virtue  of  his  will  passed  to  and  vest- 
ed in  his  devisees,  who  held  as  tenants  in  common  with  the 
surviving  partner,  there  being  no  unity  of  interest  between 
the  devisees  and  the  surviving  partner,  the  power  of  sale 
given  by  the  statute  to  the  surviving  partner  is  a  naked  pow- 
er and  must  be  strictly  pursued;  he  may  sell,  but  for  no  oth- 
er purpose  than  that  of  enabling  him  to  settle  and  adjust  the 
partnership  business  and  pay  the  partnership  debts.  Again; 
this  deed  was  executed  by  P.  B.  Fogg  and  John  Blount,  junior, 
as  attorneys  of  John  6.  Blount.  If,  upon  the  death  of  one 
partner,  his  interest  vests  in  his  heirs  or  devisees,  and  the  pow- 
er of  sale  given  by  the  statute  to  the  surviving  partner  be 
a  naked  power,  it  cannot  be  delegated.  See  4  Litt.  395:  4 
John.  C.  R.  368.  Nor  can  a  power,  though  coupled  with 
an  interest,  be  delegated  if  it  be  a  personal  power.  In  this 
case  the  surviving  partner  alone  can  judge  of  the  necessity 
ef  sale;  it  is  therefore  a  personal  power. 


Jackson, 

April,  1840. 

Gaines 

v 
Catron. 


W.  T.  Btwim,  for  defendant  in  error.  In  this  case  the 
deed  from  John  6.  Blount,  senior,  Jhe  surviving  partner  of 
J.  G.  and  Thomas  Blount,  purports  to  convey  the  fee  to  the 
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Jackson,     entire  tract  in  dispute,  and  the  question  which  goes  directly 

April,  !84«.  .        r        f  M  C  ' 

-  to  the  merits  is: 


v  I.  Whether  J.  G.  Blount,  as  surviving  partner,  had  aright 

0aUO,lt  to  sell  and  convey  the  land  in  controversy,  the  same  having 
been  purchased  with  partnership  funds.  The  proviso  to  the 
act  of  1784,  ch.  22,  sec  6,  is,  that  "estates  held  in  joint  tenan- 
cy for  the  purpose  of  carrying  on  and  promoting  trade  and 
commerce,  or  any  useful  work  or  manufacture  established  and 
pursued  with  a  view  of  profit  to  the  parties  therein  concerned, 
shall  be  vested  in  the  surviving  partner  or  partners  in  order 
to  enable  him  or  them  to  settle  and  adjust  the  partnership 
business  and  pay  off  the  debts  which  may  have  been  con- 
tracted in  pursuit  of  the  said  joint  business;  but  as  soon  as 
the  same  shall  be  effected  the  survivor  or  survivors  shall  ac- 
count with  and  pay  and  deliver  to  the  heirs,  executors,  ad- 
ministrators and  assigns,  respectively,  of  the  deceased  part- 
ners, all  such  part,  share  or  sums  of  money  as  he  or  they 
may  be  entitled  to  by  virtue  of  the  original  agreement,  if 
any,  or  according  to  his  or  their  share  or  part  in  the  joint 
concern,  in  the  same  manner  as  the  partnership  stock  is  usu- 
ally settled  between  joint  merchants  or  the  representatives 
of  their  deceased  partners."  To  hring  the  case  within  the 
proviso  of  the  statute  the  defendant  in  error  must  show  two 
things:  first,  that  the  land  or  estate  was  held  in  joint  tenan- 
cy; secondly,  that  it  was  held  for  the  purpose  of  carrying 
on  and  promoting  trade  and  commerce,  or  other  useful  work 
or  manufacture,  with  a  view  of  profit  to  the  parties.  In  re- 
gard to  the  first  proposition  there  can  be  no  ground  for  dis- 
pute. The  land  was  purchased  with  partnership  funds  and 
held  by  the  partners  in  join)  tenancy.  In  regard  to  the  sec- 
ond, we  think  the  case  within  the  meaning  and  spirit  of  the 
proviso.  It  is  admitted  that  no  trade  or  work  or  manufac- 
ture was  established  or  carried  on  upon  the  land,  nor  is  it 
/necessary  that  such  should  have  been  the  case.  To  say  that 
the  trade  or  work  must  be  carried  on  upon  the  land  to  au- 
thorize the  surviving  partner  to  sell  and  convey  would  be 
giving  to  the  statute  a  very  narrow  and  restricted  meaning. 
If  such  be  the  reading  of  the  proviso,  although  a  partner- 
ship might  own  thousands  of  acres  of  land  and  owe  thou- 
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sands  of  dollars,  a  surviving  partner  would  only  be  empow- 
ered to  sell  the  lot  upon  which  the  store-house  was  erected  ■ 
in  which  the  trade  was  carried  on,  whilst  all  the  valuable 
lands  would  descend  to  the  heirs,  and  by  operation  of  law 
be  placed  beyond  the  reach  or  control  of  the  surviving  part- 
ner. Such  a  construction,  we  contend,  would  defeat  the  very 
end  and  object  of  the  proviso,  to  wit,  the  enabling  "the 
surviving  partner  to  settle  and  adjust  the  partnership  busi- 
ness and  pay  off  the  debts  which  may  have  been  contracted 
in  pursuit  of  the  said  joint  business."  The  proof  shows  that 
J.  G.  and  Thomas  Blount  were  partners  in  trade;  that  they 
purchased  a  large  amount  of  western  lands  with  the  partner- 
ship funds  with  a  view  to  profit,  no  doubt  believing  at  the 
time  that  the  purchase  of  the  western  lands  would  at  some 
future  day  be  a  source  of  greater  profit  to  them  than  the 
same  amount  of  money  vested  in  any  other  trade.  Under 
these  circumstances,  to  say  that  the  proviso  in  question  does 
not  vest  the  lands  in  the  surviving  partner  to  adjust  the  part- 
nership business  and  pay  off  the  debts  would  be  judicially 
to  nullify  the  act  of  assembly.  This  view  of  the  statute  is 
fully  sustained  by  a  case  reported  in  3  Haywood,  94,  where 
the  act  received  a  judicial  interpretation;  also  a  case  in  6 
Yer.  90.  Should  the  court  recognise  the  authority  of  these 
cases  the  right  of  John  G.  Blount  to  make  the  deed  in  ques- 
tion will  be  established. 

8.  The  right  of  the  acting  executors  to  convey  under  the 
will  of  Thomas  Blount  is  not  necessarily  presented  by  there* 
'  cord,  and  the  counsel  for  defendant  in  error  requests  that  no 
opinion  be  given  upon  that  question  as  the  same  question 
will  be  presented  fully  and  distinctly  at  the  next  term  of  thitf 
court  in  a  case  now  pending  in  the  circuit  court  of  Shelby 
county  for  one  thousand  acres  of  land  covered  by  this  deed* 

3.  The  probate  of  the  deed  made  by  F.  B.  Fogg,  as  attor- 
ney for  Blount,  is  good  and  sufficient  in  law.  See  acts  of  as- 
sembly, 1840. 

Turlet,  J.  delivered  the  opinion  of  the  court. 

The  premises  in  dispute  between  the  parties  in  this  case 
were  granted  by  the  State  of  North  Carolina  to  John  G« 


Jackson, 
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Blount  and  Thomas  Blount  July  2d,  1790*  Thomas  Blount, 
j>y  his  will,  executed  on  23d  August;  1808,  divided  all  his  in- 
terest therein  amongst  the  three  sons  and  two  youngest 
daughters  of  his  brother,  William  Blount,  to  be  divided  among 
them  or  those  surviving  at  the  time  of  his  death,  charging 
them,  however,  (together  with  other  lands  devised  by  him  in 
the  same  way,)  with  a  siita  equal  to  all  his  just  debts,  to  be 
raised  in  such  a  manner  as  his  executors  should  think  best. 
John  G.  Blount,  Willie  Blount,  Thomas  H.  Blount  and  Wil- 
liam G.  Blount  were  appointed  executors  to  the  will,  of 
whom  only  two,  viz:  Thomas  H.  Blount  and  William  G. 
Blount  qualified  as  such;  John  G.  Blount  and  Willie  Blount 
having  neglected  so  to  do.  John  G.  Blount  and  Thomas 
Blount  were  partners  in  tirade  in  1785,  and  so  continued  to 
be  till  1812,  when  Thomas  Blount  died. 

On  the  20th  day  of  February,  1813,  John  G.  Blount,  by 
his  power  of  attorney,  constituted  Francis  B.  Fogg  his  agent 
and  attorney  in  fact,  with  authority  for  him  and  in  his  name 
and  for  his  use  and  benefit  to  make  sale  of  all  and  every 
tract  and  parcel  of  land,  land  warrants  or  other  interest  ia 
lands  of  which  he  was  seized  or  possessed  in  the  State  of 
Tennessee,  and  to  execute  conveyances  for  the  same.  This 
power  was  confirmed  by  said  Blount  on  the  23d  of  August; 
1824  A  similar  power,  but  with  the  additional  authority 
to  compound,  agree,  settle  and  determine  all  disputes,  law 
suits,  hindrances,  troubles,  quarrels  and  molestations  of  and 
concerning  his  lands,  was  made  by  said  John  G.  Blount  to  his 
son>  John  G*  Blount,  junior,  on  the  20th  day  of  October,  1823.  * 

On  the  27th  of  August,  1823,  Francis  B.  Fogg  and  John 
G.  Blount,  junior,  as  attorneys  in  fact  for  John  G.  Blount, 
senior,  sold  and  conveyed  the  premises  in  dispute,  together 
with  several  other  tracts,  amounting  in  all  to  ten  thousand 
acres,  for  the  nominal  consideration  of  one  dollar,  to  John 
Catron*  the  defendant.  This  deed  of  conveyance  has  the 
following  certificates  of  probate  endorsed  on  iti 

"State  of  Tennessee,  Maury  county.  Court  of  errors  and" 
appeals,  sixth  circuit,  September  term,  1823.  Then  the 
within  power  of  attorney  from  John  G.  Blount,  by  his  attor- 
ney, Francis  B.  Fogg,  to  John  Catron,  was  produced  in  open 
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court  at  said  term,  the  execution  thereof  duly  acknowledged 
by  Francis  B.  Fogg  as  aforesaid,  and  ordered  to  be  certi- 
fied." 

"State  of  Tennessee,  Davidson  circuit  court,  November 
term,  1824.  This  indenture  of  bargain  and  sale  between 
John  G.  Blount,  senior,  by  his  attorney  in  fact,  John  G.  Blount, 
junior,  of  the  one  part,  and  John  Catron  of  the  other  part, 
was  acknowledged  in  open  court  by  John  G.  Blount,  junior, 
attorney  in  fact  as  aforesaid,  to  be  his  act  and  deed,  and 
which  is  ordered  to  be  registered." 

"State  of  Tennessee,  Davidson  county,  circuit  court*  This 
indenture  of  bargain  and  sale  between  John  G.  Blount,  senior, 
by  his  attorney  in  fact,  John  G»  Blount,  junior,  of  one  part, 
and  John  Catron  of  the  other  part,  was  proven  in  open  court 
to  be  the  act  and  deed  of  Blount,  by  the  oaths  of  Ephraim 
EL  Foster  and  Thomas  Martin,  subscribing  witnesses  thereto, 
and  ordered  to  be  registered.    July  12th,  1825." 

This  deed  was  registered  in  Weakley  county  on  the  12th 
day  of  July,  1825,  and  in  Obion  county  21st  July,  1825. 
On  the  27th  day  of  December,  182S,  Thomas  H.  Blount  and 
William  G.  Blount,  the  acting  executors  of  the  last  will  and 
testament  of  Thomas  Blount,  sold  and  conveyed  all  the  lands 
contained  in  the  deed  executed  by  Francis  B.  Fogg  and 
John  G.  Blount,  junior,  as  the  attorneys  of  John  G.  Blount, 
senior,  to  said  John  Catroii,  in  satisfaction  of  the  claims 
which  one  Elijah  Robertson  had  upon  the  real  estate  of 
Thomas  Blount  and  John  G.  Blount  for  his  locative  interest 
therein.  The  right  to  do  this  they  claim  under  the  power 
in  the  will  which  authorizes  the  executors  to  raise,  in  any 
manner  they  may  think  best,  out  of  the  testator's  lands  de- 
vised to  the  children  of  William  Blount,  a  sum  equal  to  all 
his  just  debts. 

Edmund  P.  Gaines,  the  plaintiff  in  error,  intermarried 
with  Barbara,  one  of  the  two  youngest  daughters  of  Wil> 
liam  Blount,  and  as  such,  a  devisee  under  the  will.  She  is 
dead,  and  he  is  tenant  by  the  courtesy,  and  in  possession  of 
the  premises. 

Upon  the  trial  the  defendant  objected  to  the  reading  of 
the  deed  executed  by  Francis  B.  Fogg  and  John  G.  Blount, 
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junior,  as  attorneys  in  fact  for  John  G.  Blount,  senior.  This 
-  objection  was  sustained  so  far  as  to  its  execution  by  Francis 
B.  Fogg,  but  overruled  as  to  John  6.  Blount,  junior,  and  the 
deed  as  executed  by  him  was  permitted  to  be  read.  In  this 
we  think  the  court  below  erred,  because  there  is  no  sufficient 
evidence  of  its  execution  in  the  probate  endorsed  upon  the 
deed.  The  names  of  the  parties  are  mentioned,  but  there  is 
no  description  whatever  of  the  land  or  the  amount  conveyed; 
and  this  at  the  time*  of  the  trial  was  fatal.  But  it  is  con- 
tended, although  the  deed  ought  not  to  have  been  read  as  one 
executed  by  Francis  B.  Fogg  and  John  G.  Blount,  junior,  yet 
that  it  was  properly  executed  by  Francis  B.  Fogg;  and  al- 
though, at  the  time  it  was  rejected  for  want  of  sufficientjro- 
bate,  the  law  sustained  the  judgment  of  the  court,  yet  since 
an  act  of  the  legislature  of  the  State  having  made  the  pro- 
bate good,  and  the  deed  having  been  read,  the  court  will  now 
consider  it  as  a  deed  executed  by  Francis  B.  Fogg.  To  this 
course  there  are  two  unanswerable  objections: 

1.  We  are  compelled  to  decide  the  case  upon  the  law  as 
it  stood  at  the  time  of  the  trial.  If  this  were  not  so  a  judge 
would  never  know  when  he  had  settled  the  rights  of  parties. 

.  He  decides  the  case  as  the  law  is  and  before  the  revising 
court  meets  the  legislature  changes  the  law  and  his  judgment 
is  reversed  and  a  different  one  given,  not  because  he  commit- 
ted an  error  but  because  the  law  has  undergone  a  change. 
This  question  was  before  us  at  Nashville  last  term,  and 
was  decided  as  it  now  is. 

2.  The  deed  as  executed  by  Francis  B.  Fogg  is  not  before 
the  court;  no  more  so  than  if  it  had  been  upon  a  distinct  and 
separate  piece  of  paper  from  that  executed  by  John  G.  Blount, 
junior.  They  were  not  joint  attorneys  in  fact,  but  each  in 
his  own  individual  capacity  was  taking  upon  himself  the 
representation  of  John  G.  Blount,  senior;  and  their  having 
signed  the  same  deed  has  not  made  it  their  joint  deed.  But 
supposing  the  deed  executed  by  Francis  B.  Fogg  to  have 
been  sufficiently  proven,  the  next  question  for  consideration 

is,  how  much  of  the  land  in  dispute  does  it  convey?  The 
plaintiff  in  error  says  the  one  half,  the  defendant  the  whole. 
We  have  seen  that  the  land  was  granted  to  Thomas  Blount 
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and  John  G.  Blount,  and  it  is  contended  that  inasmuch  as  they 
were  partners  in  trade  at  the  time,  the  right  of  survivorship . 
existed  in  John  G.  Blount  upon  the  death  of  Thomas  Blount. 
Let  us  examine  this  proposition.  By  the  act  of  1784,  ch. 
22,  the  right  of  survivorship  among  joint  tenants  is  abolished, 
with  the  proviso  however,  "that  estates  held  in  joint  tenancy 
for  the  purpose  of  carrying  on  and  promoting  trade  and 
commerce,  or  any  other  useful  work  or  manufacture,  estab- 
lished and  pursued  with  a  view  of  profit  to  the  parties  there* 
in  concerned,  shall  be  vested  in  the  surviving  partner  or 
partners  in  order  to  enable  him  or  them  to  settle  and  adjust 
the  partnership  business  and  pay  off  the  debts  which  may 
have  been  contracted  in  pursuit  of  the  said  joint  business/9 
There  can  be  eo  pretence  for  saying  that  the  land  in  dispute 
in  this  case  was  held  in  joint  tenancy  by  John  G.  Blount  and 
Thomas  Blount  for  the  purpose  of  carrying  on  and  promo- 
ting trade  and  commerce,  or  any  other  useful  work  or  man- 
ufacture. There  is  nothing  from  which  we  can  say  it  was 
bought  by  them  in  their  partnership  name;  it  is  only  by  im- 
plication that  the  conclusion  that  it  was  paid  for  out  of  part- 
nership effects  can  be  arrived  at.  And,  in  the  power  of  at- 
torney to  Francis  B.  Fogg  and  John  G.  Blount,  junior,  John 
G.  Blount,  senior,  does  not  treat  it  as  partnership  property. 
He  does  not  authorize  a  sale  for  partnership  purposes;  but 
the  sales  are  to  be  of  his  lands  and  for  his  use.  We  there- 
fore think  that  the  deed  executed  by  Francis  B.  Fogg,  if  it 
convey  any  thing,  only  conveys  half  the  land,  and  that  no 
more  under  any  circumstances  can  be  recovered.  As  to  the 
question  arising  upon  the  deed  from  the  acting  executors  of 
Thomas  Blount,  deceased,  which  is,  whether  when  there  are 
several  executors,  and  some  qualify  and  others  neglect  with- 
out a  relinquishment  of  their  right  in  open  court,  those  who 
qualify  can  execute,  without  those  who  do  not,  a  trust  reposed 
in  the  executors  of  "the  will  to  raise  money  by  the  sale  of 
real  estate,  we  forbear  giving  an  opinion,  as  it  is  not  pressed  . 
by  the  plaintiff  and  has  not  been  argued  by  the  defendant. 

The  judgment  of  the  circuit  court  will  be  reversed  and; 
the  case  remanded  for  a  new  trial. 


Jackson, 

April,  1840. 

Gaines 

▼ 
Catron. 
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Ptlcher  vs.  Hart. 

It  would  seem  that  though  a  man  may  not  wilfully  destroy  the  property  of 
another,  although  it  may  be  a  nuisance,  yet  he  should  not  be  held  to  so  strict 
an  accountability  for  its  unintentional  destruction  as  would  be  visited  upon 
him  for  a  like  destruction  of  property  in  the  lawful  use  and  possession  of  its 
owner. 

The  question  as  to  whether  any  permanent  erection  in  a  navigable  stream 
is  a  nuisance  is  a  question  of  fact  for  a  jury  to  determine,  and  would  not  be  a 
nuisance  if  the  general  and  public  advantages  arising  from  said  erection  great- 
ly exceeded  any  slight  inconvenience  therefrom. 

The  fact  that  the  defendant  procured  his  supplies  from  a  wharf-boat  previous, 
to  his  destruction  of  it  would  raise  no  presumption  that  he  bad  assented  to  its 
unlawful  location  and  erection;  and  even  his  assent  to  the  erection  of  a  nui- 
sance would  not  take  away  his  right  afterwards  to  abate  it  if  he  thought  pro- 
per. 

Where  the  jury  were  called  upon  to  determine  whether  a  wharf-boat  per- 
manently erected  and  fastened  in  a  navigable  stream  was  a  nuisance  or  not, 
and  the  court  below  having  charged  the  jury  that  the  fact  that  the  defendant, 
who  had  destroyed  the  wharf-boat  as  a  nuisance,  having  procured  his  supplies 
therefrom  previously,  could  not  allege  it  to  be  a  nuisance  and  destroy  it  as 
suck  Held,  that  although  the  court  should  think  that  the  evidence  fully  au- 
thorized the  verdict,  yet  the  court  could  not  support  it  without  becoming 
judges  of  the  fact,  and  should  therefore  reverse. 

Where  there  are  several  distinct  frets  stated  in  a  special  replication  to  a  plea 
which  do  not  constitute  distinct  answers  to  the  plea,  yet  all  tend  to  make  out 
the  defence  set  up:  Held,  that  the  alleging  of  such  facts  do  not  make  the  re- 
pficati«n  demurrable  for  duplicity. 

If  there  are  any  facts  stated  in  the  replication  which  do  not  tend  to  that 
point,  and  are  not  distinct  answers  to  the  plea,  they  should  be  disregarded. 

William  W.  Hart  and  Royal  G.  Hart,  partners  in  trade, 
instituted  an  action  of  trespass  on  the  case  in  the  circuit 
court  of  Shelby  county  on  the  2Sth  March,  1837,  against 
Mason  Pilcher,  the  captain  of  the  steam-boat  Wm.  L.  Rob- 
eson, engaged  in  the  navigation  of  the  Mississippi  river. 
The  plaintiflts  were  the  owners  of  a  wharf-boat  permanently 
attached  to  the  banks  of  said  river  at  the  public  Landing  at 
the  town  of  Memphis.  This  wharf-boat  \y&s  engaged  in 
furnishing  supplies  of  provisions,  groceries  and  the  like  to 
steam-boats  and  others,  was  one  hundred  and  fifty  feet  long 
and  twenty-four  feet  wide,  and  its  value  estimated  at  from 
tflQ  to  four  thousand  dollars,  and  the  stores  on  board  at  the 
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time  of  its  destruction,  hereafter  mentioned,  at  from  one 
thousand  to  two  thousand  dollars.  The  wharf-boat  seemed . 
to  be  regarded  by  the  witnesses  who  testified  in  this  case  as 
furnishing  great  conveniences  to  those  engaged  in  the  river 
trade  and  as  presenting  but  slight  obstruction  to  the  naviga- 
tion of  the  river.  It  appeared  that  Pilcher  had  been  in  the 
habitof  procuring  his  supplies  of  provisions  from  this  wharf- 
boat  as  he  passed  the  town  of  Memphis. 

In  the  month  of  December,  1836,  the  steam-boat  Wm.  L. 
Robeson,  in  landing  at  the  public  landing  place  at  Memphis, 
ran  with  great  violence  against  the  wharf-boat,  and  sunk  it 
with  its.  stores.  There  is  in  the  record  a  mass  of  conflicting 
testimony  with  regard  to  the  management  of  the  boat  by 
captain  Pilcher  at  the  time  of  the  landing,  and  upon  the  sit- 
uation and  condition  of  the  wharf-boat  at  the  same  time, 
which  is  not  necessary  to  be  set  forth,  and  which  was  sub- 
mitted to  a  jury  of  Shelby  county  and  resulted  in  a  verdict 
of  four  thousand  dollars  damages  for  the  plaintiffs. 

The  defendant  moved  thecourt'for  a  new  trial,  which  was 
overruled,  and  judgment  rendered  for  the  plaintiffs  on  the 
verdict.    The  defendant  appealed  in  error  to  this  court. 

The  state  of  the  pleadings  and  the  charge  of  Bhrry,  presi- 
ding judge,  are  so  fully  set  forth  in  the  opinion  of  the  court  as 
to  supersede  the  necessity  of  any  further  statement  of  them. 


Jackson, 

April,  1840. 

Pilcher 

▼ 

Hart. 


Leathx  for  Pilcher.  This  is  a  question  of  right  between  a 
boat,  used  for  purposes  of  navigation  in  the  Mississippi  river, 
and^one  denominated  a  wharf-boat,  which  is  not  used  for 
navigation.  The  plaintiff  in  this  court  was,  at  the  time  of 
the  sinking  of  the  defendants'  wharf-boat,  a  common  carrier 
for  the  public  on  the  waters  of  the  Mississippi  river,  he  be- 
ing the  commander  of  the  steam-boat  Wm.  L.  Kobeson,  and 
engaged  in  navigating  the  Mississippi  river.  He  was  then 
in  the  performance  of  a  lawful  act,  it  being  an  inherent  right 
of  all  the  citizens  of  Tennessee  to  use  the  waters  of  the 
Mississippi  river  for  purposes  of  navigation.  Art.  1,  sec.  29, 
Constitution  of  Tennessee.  This  important  section  of  the 
constitution  secures  to  Pilcher  the  right  not  only  to  navi- 
gate the  Mississippi  river,  but  to  have  a  free  navigation  of  the 
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same.  It  is  laid  down  in  many  authorities,  but  more  partic- 
ularly in  Abbott  on  Shipping,  that  free  navigation  means  or 
implies  the  use  not  only  of  the  waters  of  a  stream  or  river 
but  also  the  use  of  the  banks  of  the  same.  The  plaintiff  in 
error,  then,  as  the  commander  of  the  Wm.  L.  Robeson,  being 
a  steam-boat  used  for  the  legitimate  purposes  of  navigation 
on  the  Mississippi  river,  had  a  right  to  the  free  use  of  the  wa- 
ters of  said  river  that  he  might  navigate  her  free  of  obstruc- 
tions, and  also  a  right  to  the  free  use  of  both  banks  of  the 
same  that  he  might  land  his  boat  any  where  or  at  any  point 
he  desired,  provided  he  did  not  interfere  with  the  rights  of 
those  who  were  equally  entitled  to  the  same  privilege  with 
himself,  being  actually  like  him  engaged  in  navigating  the 
Mississippi  river.  Had  the  Harts,  as  wharf-boatmen,  as  just 
a  right  to  use  that  portion  of  the  waters  of  said  river  which 
their  boat  occupied,  and  as  just  a  right  to  the  use  of  that 
portion  of  the  bank  against  which  he  lay,  as  the  master  of 
the  steam-boat  Wm.  L.  Robeson  had?  The  defendants' 
wharf-boat  was  not  used  for  purposes  of  navigation,  the  only 
legitimate  use  for  boats  on  any  navigable  stream.  It  was 
permanently  attached  to  the  shore  or  bank  by  cables  and 
timber  spars,  and  that  too  in  a  public  landing,  being  in  the 
port  of  Memphis.  It  was  to  all  intents  and  purposes  a  dwel- 
ling house  or  water  domicil,  though  from  the  fact  that  it 
floated  it  was  called  a  boat,  and  because  it  lay  at  a  wharf  it 
was  called  a  wharf-boat,  a  mixed  term  not  to  be  found  in  any 
law  dictionary  or  vocabulary,  and  by  which  no  vessel  used 
for  navigation  is  designated. 

The  one  party,  then,  in  this  court,  claims  to  have  been  using 
a  constitutional  right  at  the  time  the  accident  occurred,  and 
the  other  has  no  such  claim,  but  appeals  to  the  corporate  au- 
thority of  Memphis  for  his  rights  and  privileges.  The  Mis- 
sissippi river  being  a  great  public  highway  (1  Hawk.  PI.  of 
the  Cr.  296,)  which  the  citizens  of  the  United  States  had  a 
right  freely  to  navigate,  was  not  the  wharf-boat  or  dwelling- 
house  of  the  defendants  a  nuisance?  A  wagoner  occupying 
one  side  of  a  public  street  in  the  city  of  Exeter  before  his 
warehouse  in  loading  and  unloading  his  wagon,  so  that  both 
Carriages  and  foot  passengers  were  incommoded  by  his  cum- 
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brous  goo^s  lying  in  the  way,  was  held  to  be  rightly  con-    Jackson, 

victed  of  a  common  nuisance,  although  there  was  room  for — — 1 

carriages  and  passengers  left  on  the  other  side  of  the  street.  v  r 

1  Hawk*  PL  Cr.  701-3-1 1:  6  E.  R.  427.  Was  it  sufficient  H"L 
for  the  plaintiff  below  that  he  left  room  for  the  steam-boat 
Wm.  L.  Robeson  to  pass  down  or  up  the  river  without  run- 
ning against  his  dwelling?  I  answer  no.  It  was  imma- 
terial to  the  master  of  the  Robeson  whether  the  Mississippi 
river  at  Memphis  is  one  or  a  thousand  miles  wide.  His  ob- 
ject was  not  solely  to  pass  down  or  up  without  stopping. 
We  know  he  could  have  done  so  without  injury  to  himself  or 
the  plaintiffs'  dwelling.  Had  he  passed  on  without  stopping 
or  had  he  gone  over  on  the  other  side,  to  the  Arkansas  shore, 
he  would  not  have  effected  his  object,  which  was  to  land  in 
the  port  of  Memphis.  Had  he  not  a  right  to  do  so?  Most 
undoubtedly.  Can  any  portion,  however  small,  of  the  bank 
or  shore  in  that  port  be  permanently  used  or  monopolized  by 
any  craft  or  boat  of  any  description  whatever  to  the  entire 
and  perpetual  exclusion  of  navigating  vessels?  If  so,  the 
persons  who  navigate  that  great  highway  have  not  a  right 
to  the  free  use  of  all  its  banks  and  waters.  Had  not  the- 
plaintiff  in  this  court  a  right  to  say  to  the  defendant,  "Sir, 
I  want  to  land  my  boat  in  the  port  of  Memphis:  I  haw  a 
right  to  land  at  the  safest  and  best  point  of  landing  in  said 
port.  You  are  occupying  that  point  or  portion  of  the  bank 
at  wlrich  it  is  most  convenient  for  me  to  land.  Yon  have  no 
exclusive  right  to  it.  You  are  not  using  this  highway  for 
purposes  of  navigation  as  I  am;  and  if  you  do  not  give  place 
I  shall  land  my  boat  against  you,  and  you,  being  a  trespasser 
and  acting  in  your  own  wrong,  must  take  the  consequences.94 
Will  this  court  look  at  the  consequences  of  establishing  a 
contrary  principle?  The  Mississippi  river  is  already  a  great 
public  highway,  as  much  so  as  the  streets  of  our  cities. 
There  are  perhaps  at  this  moment  more  than  a  thousand 
vessels,  of  different  descriptions,  navigating  the  mighty  "Fa- 
ther of  Waters."  But  the  time  will  come  when  its  free 
navigation,  embracing  the  free  use  of  its  banks,  as  well  as 
current,  will  be  vastly  more  important  than  at  present. 
The  great  Mississippi  Valley  is  still  in  its  infancy.    If  wharf- 
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Jackson,  boatmen,  then,  are  to  be  put  upon  an  equality  with  the  nav- 
-igators  of  the  Mississippi,  and  are  not  to  be  viewed  as  tres- 
.  passers,  acting  in  their  own  wrong,  and  obliged  to  take'  the 
consequences  of  their  hazardous  situations,  will  not  every 
person,  wishing  to  engage  in  the  river  trade  and  to  avoid  the 
heavy  expense  of  purchasing  lots  or  land  and  the  trou- 
ble of  erecting  business  houses  thereon,  as"  well  as  to  get 
clear  of  taxes  to  the  State,  gradually  from  time  to  time  aban- 
don their  business  houses  on  land  and  slide  into  the  Mississip- 
pi river,  and  thus,  in  the  course  of  the  next  century,  block 
up  each  bank  of  that  great  highway?  And  if  one  foot  or 
one  inch  of  the  banks  of  the  Mississippi  may  be  thus  appro- 
priated by  individuals  to  their  own  private  gain,  I  can  see 
no  reason  why  the  whole  of  its  banks  may  not  be  so  occupied 
to  the  entire  exclusion  of  those  who  have  right  to  the  free 
use  of  the  same. 

Again:  upon  the  principle  that  wharfrboats  are  not  nui- 
.  sances,  but  are  upon  an  equal  footing  with  steam-boats,  the 
result  will  be  that  they  will  occupy  all  the  good  and  best 
landings  on  the  Mississippi,  and  steamboats*  seeing  that  they 
are  to  be  held  liable  for  negligence,  even  of  the  slightest  de- 
gree! in  landing  against  them,  will  refuse  to  land  where  they 
are,  and  will  be  thus  driven  to  land  at  inferior  and  unsafe 
landings  as  best  they  can.  The  court  below,  then,  erred  in 
not  charging  the  jury  that  the  plain  tiffs9  wharf-boat  was  a 
nuisance,  inasmuch  as  it  obstructed  the  free  navigation  of 
that  part  of  the  Mississippi  river  embraced  in  the  port  of 
Memphis,  and  that  the  replication  of  a  license  from  the  cor- 
poration of  Memphis  could  avail  the  plaintiff  nothing,  as  the 
corporation  had  no  authority  to  establish  a  nuisance.  The 
court  further  erred,  as  ihe  plaintiff  in  error  insists,  in  char- 
ging the  jury  that  the  master  of  the  Wm.  L.  Robeson  acqui- 
esced, by  trading  with  the  wharf-boat,  in  the  existence  of 
a  huisance,  if  the  wharf-boat  was  one,  and  that  having  so  ac- 
quiesced he  Was.  precluded  from  complaining  of  her  as  a  nui- 
sance. This  is  not  the  language,  but  the  idea  of  the  charge 
of  the  judge  below.  No  law  can  be  found  to  sustain  this 
position. 
For  the  above  errors  the  demurrer  to  the  plamtiffs'  repli- 
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cation  should  have  been  sustained  below  as  well  as  for  the    Jacksoh, 
following  special  causes:  first,  the  replication  of  the  plaintiff  - 
below,  is  double  and  multifarious;  secondly,  it  is  uncertain, 
and  thirdly,  it  is  argumentative-     1  Ch.  on  PI.  260, 637, 687: 
10  Johnson's  Rep.  289,  400,  Rogers  vs.  Bark:  20  Johns- 
Rep.  405:  1  East,  217:  10  East,  73. 

W.  T.  Broum,  for  Hart.  1.  The  action  of  trespass  on  the 
case  is  the  proper  remedy  in  this  case.  The  injury  result- 
ed from  negligence.  Williams  vs.  Holland,  Eng.  Com.  Rep. 
vol.25,  p.  261:  3  East,  593:  5  Esp.  18:  5  T.  R.  648:  1  Esp, 
55:  1  Barn,  and  Cres.  145!  2  Dowl.  and  R.  256:  3  Camp.  188: 
4  Barn,  and  Cres.  226:  6  Dowl.  and  R.  275:  5  Car.  and  P. 
375,407:  lOBing.  112.* 

2.  To  maintain  the  action  it  is  necessary  to  show  that  de- 
fendant in  landing  his  boat  did  not  use  the  care  and  diligence 
of  an  ordinarily  prudent  man,  an  consequence  of  which  plain- 
tiffs sustained  the  damage.  1  Esp.  R.  535:  2  Stark.  Ev.  208: 
2  Kent,  600-1:  5  Yerg.  82:  6  Johns.  Rep. 

3.  In  this  case  the  proof  is  clear  that  there  was  gross  neg- 
ligence.- Even  if  it  were  contradictory,  unless  the  evidence 
preponderated  greatly  against  the  verdict,  this  court,  in  con- 
formity to  their  own  decisions,  will  not  disturb  the  verdict. 

4.  But  it  is  insisted  that  the  wharf-boat,  lying  upon  the 
waters  of  the  Mississippi  river,  and  fastened  securely  to  the 
river  bank  under  the  circumstances  described  by  the  witness- 
es, was  a  nuisance,  and  the  defendant  had  a  right  to  abate  it. 

A  nuisance  means  annoyance,  hurt,  inconvenience  or  dam- 
age. 3  Black.  216:  4  Black.  167.  A  nuisance  to  a  naviga* 
He  river  is  any  erection,  to  wit:  a  wharf,  if  it  materially  in- 
jure the  passage  for  boats,  or  if  the  wharf  impair  the  public 
easement  in  the  stream.  3  Kent,  432:  4  Black.  167.  The 
question  whether  the  wharf-boat  did  injure  the  passage  or  im* 
pair  the  public  easement  in  the  river,  is  altogether  a  question 
of  fact.  3  Kent,  430:  3  Black.  219:  13  Eng.  C.  L.  Rep.  254: 
Angel  on  Tide  Waters,  132,  144.  All  the  evidence  proves 
the  wharf-boat  to  have  been  a  great  public  convenience; 
therefore,  this  defence  of  nuisance  musj  wholly  fail.  But 
it  is  insisted  there  is  error  in  that  part  of  the  opinion  where 
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the  court  charged  the  jury  that  if  the  defendant  expressly 
■  or  by  implication  assented  to  the  establishment  of  the  wharf- 
boat  at  the  place  where  it  lay,  he  could  not  defend  himself 
from  the  consequences  of  having  negligently  destroyed  it, 
together  with  the  goods  and  property  on  board  /by  now  as- 
serting it  to  be  a  nuisance.  Whatever  it  might  be,  so  far  as 
'  the  public  were  concerned,  the  using  the  boat  as  a  place  of 
landing  and  procuring  supplies,  &c.  would  raise  a  presump- 
tion of  his  assent. 

In  this  charge  there  is  no  error.  2  Chit.  Black.  5:  2  Salk. 
R.  456.  If  there  was  error  in  the  charge  the  court  would  not 
reverse  for  the  reason  that  the  evidence  expressly  disproves 
a  nuisance  and  establishes  the  fact  that  the  wharf-boat  was 
a  great  public  convenience.  The  court  having  charged  upon 
a  state  of  facts  which  had  no  existence  in  the  case,  even  if 
there  was  error,  this  court  would  not  reverse.  This  point 
was  not  raised  in  the  case  or  thought  of  by  any  person  ex- 
cept the  judge.  There  is  no  complaint  that  the  damages  are 
excessive,  provided  the  plainliffs  have  shown  a  cause  of  ac- 
tion. 

The  demurrer  to  the  replication  was  properly  overruled. 
1  Chitty'e  PI.  541,  609,  611,  612,  536,  520, 519:  3  Chittv, 
554. 

Green,  J.  delivered  the  opinion  of  the  court. 

/  This  is  an  action  of  trespass  on  the  case  brought  by  the  de- 
j  fendants  against  the  plaintiff  in  error.  The  declaration  alle- 
ges that  the  plaintiffs  below  were  in  possession  and  the  owners 
of  a  certain  vessel  called  a  wharf-boat,  of  great  value,  lying  in 
the  Mississippi  river  at  the  public  landing  near  the  town  of 
Memphis,  and  that  the  defendant,  then  and  there  being  pos- 
sessed of  the  steam-boat  Wra.  L.  Robeson,  and  having  said 
boat  under  his  care  and  management,  took  such  bad  care  of 
his  said  steam-boat  that  through  his  carelessness,  mismanage- 
ment and  misdirection  of  said  steam-boat,  she  ran  foul  of  and 
with  great  violence  struck  against  plaintiffs'  said  wharf-boat,  ~ 
whereby  she  was  broke  and  totally  wrecked,  and  thereby 
gpods,  wares  and  merchandize  to  a  great  value  were  wholly  „ 
lost,  to  their  damage  eight  thousand  dollars.    To  tiusdeclar- 
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ation  there  was  a  plea  of  "not  guilty"  and  issue.  The  cause  Jackson, 
was  tried  and  a  verdict  for  the  plaintiffs  was  found,  which  - 
was  set  aside  and  a  new  trial  awarded.  The  defendant  then, 
by  leave  of  the  court,  pleaded  two  additional  pleas,  which 
state  in  substance  that  the  wharf-boat  mentioned  in  the  de- 
claration was  not  built  for  the  purpose  of  navigating  the 
Mississippi  river,  but  was  stationary  and  used  as  a  dwelling- 
house  and  store-house,  wherein  to  retail  steam-boat  stores, 
spirits,,  provisions  and  merchandise  to  all  persons  wishing  to 
buy;  that  the  said  boat  at  the  time  mentioned  in  the  de- 
claration, and  for  a  long  time  before,  had  been  confined  to 
the  east  bank  of  the  Mississippi  river,  opposite  the  town  of 
Memphis,  for  the  purpose  aforesaid;  that  the  bank  where 
said  boat  was  confined  had  been  dedicated  by  the  proprietors 
and  owners  of  the  land  to  the  public  as  a  public  landing;  that 
said  wharf-boat  was  of  the  length  of  one  hundred  feet  and 
of  the  breadth  of  thirty  feet,  and  was  kept  confined  to  said 
landing  by  cables  and  spars  permanently  for  the  purpose 
aforesaid,  by  means  whereof  the  citizens  aforesaid  could  not 
pass  and  repass  and  navigate  with  their  vessels  in  and  along 
that  side  of  the  river  and  common  highway  as  they  were  be* 
fore  used  to  do,  and  still  of  right  ought  to  do,  without  danger, 
to  the  great  damage  and  common  nuisance  of  all  citizens  nav- 
igating said  river.  And  the  injury  to  the  said  wharf-boat 
was  sustained  by  reason  of  its  position  so  unlawfully  in  the 
stream,  and  by  reason  that  the  Wm.  L.  Robeson,  without  the 
orders  and  against  the  will  of  the  defendant,  in  attempting 
to  round  to  to  effect  a  landing  above  said  wharf-boat,  was 
driven  up  against  the  plaintiffs'  wharf-fcoat  without  any  in- 
tention of  the  defendant  to  injure  the  said  boat  of  the  plain- 
tiffs, and  in  the  exercise  of  his  lawful  right  to  navigate  said 
stream. 

To  these  pleas. the  plaintiffs  replied  that  said  wharf-boat 
was  erected  by  the  license  and  permission  of  the  corporate 
authorities  of  the  town  of  Memphis,  and  was  kept  as  a  wharf- 
boat  for  the  landing  and  convenience  of  loading  and  unload- 
ing steam-boats  and  other  water  craft  passing  up  and  down 
the  river;  that  a  bar  had  formed  by  the  gradual  accumula- 
tion of  alluvial  soil  on  the  east  side  of  said  river  in  front  of 
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the  town  of  Memphis,  extending  from  the  mouth  of  Wolf 
-  river,  above  said  town,  to  a  point  below  said  landing,  where 
said  wharf-boat  was  erected  and  situate,  which  obstructed 
and  prevented  steam-boats  and  other  large  water  craft  from 
landing  with  safety  or  convenience;  that  said  wharf-boat  was 
fastened  and  permanently  secured  to  the  bank,  and  anchored 
in  the  edge  of  the  water  of  said  river;  was  a  fine  wharf  and 
landing  for  steam-boats  and  other  craft  navigating  said  rivet, 
without  which  steam-boats  could  not  make  a  convenient 
landing  at  the  point  where  said  wharf-boat  was  fastened;  that 
said  wharf-boat  did  not  in  the  least  degree  injure  the  naviga- 
tion of  said  river,  or  obstruct  the  free  passage  of  steam-boats 
and  other  water  craft;  that  said  wharf-boat  extended  no  fur- 
ther in  the  river  than  to  the  deep  water,  or  than  it  ought  to 
go  for  public  convenience,  and  that  the  river  at  that  point  is 
one  mile  wide.  The  plaintiffs  say  the  defendant,  without 
the  cause  mentioned  in  his  said  pleas,  but  negligently  in  land- 
ing the  Wm.  L.  Rbbeson,  did  commit  the  injury  complained 
of  against  him,  &c. 

To  this  replication  the  defendant  demurred,  and  for  causes 
assigned  the  following:  First,  that  the  replication  is  double; 
second,  it  is  uncertain;  and  third,  that  it  is  argumentative 
and  contains  no  travefse  to  the  pleas. 

The  demurrer  was  overruled  and  the  cause  was  tried  be- 
fore a  jury,  who  rendered  a  verdict  for  the  plaintiffs  of  four 
thousand  dollars.  A  motion  was  made  for  a  new  trial  and 
overruled,  and  an  appeal  in  error  prosecuted  to  this  court. 

It  is  insisted  by  the  defendant's  counsel  that  the  plaintiffs' 
wharf-boat  which  wis  destroyed  was  a  nuisance,  and  that 
the  defendant  was  not  bound  to  take  the  same  care  to  pre- 
vent his  boat  from  running  foul  of  and  destroying  it  that  be 
would  have  been  required  to  take  to  prevent  a  like  destruc- 
tion of  other  water  craft  lawfully  in  the  river. 

This  question  is  made  in  the  defendant's  second  and  third  { 
pleas,  and  had  issue  been  taken  on  them  there  would  have 
been  some  difficulty  in  its  decision.  There  is,  so  far  as  we 
are  advised,  an  entire  absence  of  authority  upon  the  point, 
but  upon  principle  it  would  seem  that  though  a  man  may 
not  willfully  destroy  the  property  of  another,  although  it  be 
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a  nuisance,  yet  he  should  not  be  held  to  so  strict  an  account- 
ability for  its  unintentional  destruction  as  would  be  visited 
upon  him  for  a  like  destruction  of  property  in  the  lawful  use 
and  possession  of  its  owner.  But  the  replication  of  the  plain- 
tiffs avoids  this  issue  and  alleges  that  his  wharf-boat  was  not 
a  nuisance;  because  although  it  was  in  the  Mississippi  river, 
yefit  did  not  obstruct  the  navigation  thereof,  but  on  the  con- 
trary was  of  great  use  and  benefit  to  said  navigation  by  fur- 
nishing the  means  of  landing  and  loading  and  unloading 
steam-boats  and  other  water  craft  at  Memphis,  when,  by 
reason  of  a  sand  bar  at  said  landing,  steam-boats  could  not 
conveniently  land. 

The  question  is~  thus  raised  whether  the  plaintiffs'  wharf- 
boat  was  a  nuisance  or  not.  A  nuisance  is  any  annoyance, 
hurt,  inconvenience  or  damage.  3  Bl.  Com.  216:  4B1.  Com 
167.  The  erection  of  a  wharf-boat  would  often  become  a 
nuisance  if  it  were  not  for  the  countervailing  benefits  afford- 
ed by  it;  for  if  it  essentially  impair  the  public  easement  in  a 
stream  it  is  a  nuisance.  3  Kent's  Com.  332.  But  whether 
the  erection  of  a  wharf-boat  be  a  nuisance  or  not,  is  a  ques- 
tion of  fact  which  must  be  left  to  the  jury.  3  Kent,  430: 
The  King  vs.  Russell,  6  Barn,  and  Cress.  566:  13  E.  C.  L.  R. 
254  For  if  the  navigation  be  not  impeded  by  such  erec- 
tion it  can  be  no  injury  to  the  public,  and  therefore  would 
not' be  a  nuisance.  So  if  the  public  advantage  greatly  over- 
balance any  slight  inconvenience  that  may  be  produced,  it  is 
no'nuisance.  Ang.  on  Tide  Water,  129,  et  seq.  13  Eng. 
Commjn  Law  Rep.  254.  In  the  case  of  The  King  vs.  Rus- 
sell (©Barn,  and  Cress.  566,)  it  appeared  the  defendants 
were  the  owners  and  occupiers  of  a  coal  mine  at  Wall's 
Bad*  on  the  north  side  of  the  river  Tyne.  For  the  purpose 
of  shipping  their  coals  they  had  caused  to  be  erected  two 
staiths.  These  erections  consist  of  piles  (technically  -called 
'  geefs)  driven  into  the  bed  of  the  river,  on  the  top  of  which 
a  platform  or  rail- way  is  laid.  The  coal  wagons  pass  along 
this  rail-way,  anal  at  the  end  are  lowered  by  means  of  a  ma-  , 
chine  called  a  drop,  into  the  hold  of  the  vessel.  The  coal  is  " 
there  deposited  and  the  wagons  raised  up  again  by  the  ma-  f 
chine  atid  placed  on  the  rail-way.     One  of  these  staiths  ex- 
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tended  nearly  one  hundred  and  fifty  feet  and  the  other  one 
.  hundred  and  thirty  feet  from  high  water  mark  into  the  river, 
and  each  of  them  extended  a  few  feet  beyond  low  water 
mark.  The  drops  when  let  down  extended  forty  feet  fur- 
ther, and  ships  when  taking  in  their  cargoes  were-  obliged 
[to  lie  at  that  distance  from  the  staiths;  but  the  drops  when 
drawn  up  did  not  occasion  any  obstruction  to  the  navigation. 
When  ships  are  not  laden  at  staiths  the  coal  is  first  taken  on 
board  of  small  craft  called  keels,  and  cast  by  hand  from  the 
keels  into  the  ships.  When  ships  are  laden  in  this  manner 
they  generally  have  a  keel  lying  at  each  side,  and  they  occu- 
py a  greater  space  in  the  river  than  when  laden  by  means  of 
the  staiths  and  drops,  and  their  cargoes  cannot  be  put  on' 
board  in  less  than  double  the  time.  The  expense  of  shipping 
coal  in  this  manner  is  greater  and  the  coal  is  in  worse  condi- 
tion than  when  shipped  by  means  of  the  staiths.  It  was  pro- 
ved that  the  staiths  indicted  occasioned,  at  particular  times  of 
tide,  a  considerable  obstruction  to  small  craft  navigating 
against  the  stream,  and  for  some  time  before  and  after  high 
water  occupied  a  considerable  space  which  would  otherwise 
be  navigable  by  large  vesselr,  but  if  there  were  no  staiths 
the  number  of  keels  used  on  the  Tyne  would  be  greatly  in- 
creased, and  the  river  would  be  very  much  crowded  with 
them. 

/"""Holroyd,  J.  said:  "Ships  must  lie,  if  not  at  the  staiths,  in 
'the  channel  of  the  river  with  their  loading  keels.  So  in  oth- 
er trades  the  ships  lie  at  the  wharfs  or  elsewhere  in  the  river 
or  port  to  load  and  unload,  and  their  obstruction  to  others  is 
or  is  not,  as  well  as  the  erection  of  the  wharf  itself,  a  nuisance 
ito  the  navigation,  in  like  manner  as  the  staiths  or  geers  them- 
selves, in  the  coal  trade,  are  or  are  not  nuisances  according 
to  circumstances.  Whether  they  are  so  or  not  is  dependent 
upon  circumstances,  and  it  is  therefore,  according  to  Lord 
Hale,  a  question  of  fact  for  the  jury."  As  the  jury  had 
found  that  these  staiths  were  no  nuisance  a  new  trial  was  re- 
fused. 

This  case  is  much  stronger  than  the  one  now  before  the 
court.  The  staiths-  were  erected  for  the  private  benefit  of 
the  owner,  and  actually  obstructed  to  some  extent  the  navi- 
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gation  of  the  river,  but  they  were  of  great  public  benefit  and  H^i*  iwo 
therefore  were  no  nuisance. 


In  this  case  the  replication  alleges  that  the  navigation  off  ) 
the*  river  is  not  obstructed,  and  that  although  the  wharf-boaf  ' 
was  erected  for  the  private  benefit  of  the  owners,  yet  thf. 
public  advantage  was  greatly  promoted.    When  a  great', 
public  benefit  results  from  the  abridgment  of  the  right  of  \ 
passage,  the  great  public  benefit  makes  that  abridgment  no 
nuisance. "  It  was  therefore  a  question  for  the  jury  to  say 
from  the  facts  of  the  case,  first,  whether  there  was  amr 
abridgment  of  the  right  of  navigating  the  Mississippi  rivfer 
by  the  erection  of  this  wharf-boat;  and  if  there  was  sueh ! 
abridgment,  whether  there  was  such  public  benefit  as  to  l: 
constitute  that  abridgmenLnojiuigance.    We  think  the  ev- 
idence supports  the  replication,  and  had  the  charge  of  the 
court  been  unexceptionable  would  have  justified  the  jury  in   . 
finding  the  verdict  they  have  rendered  in  the  cause.    BuT" 
we  think  his  honor  misdirected  the  jury  in  that  part  of 
the  charge  in  which  he  says  that  "if  the  defendant  expressly 
or  by  implication  assented  to  the  establishment  of  the  boat 
at  the  place  where  it  lay,  he  could  not  defend  himself  from 
the  consequences  of  having  negligently  destroyed  it  togeth- 
er with  the  goods  and  property  on  board,  by  now  asserting 
it  to  be  a  nuisance,  whatever  it  might  be  so  far  as  the  public 
was  concerned.    His  using  the  boat  as  a  place  of  landing 
and  procuring  supplies,  <fcc.  would  raise  a  presumption  of 
his  assent.", 

*We  do  not  think  that  the  assent  of  the  defendant  to  the 
erection  of  a  nuisance  in  the  river  would  take  away  his  right 
to  abate  it  afteraprds  if  he  thought  proper.  And  it  was 
certainly  going  too  far  to  say  that  his  landing  at  and  procu- 
ring supplies  from  this  wharf-boat  raised  a  presumption  that 
he  had  assented  to  its  unlawful  erection.  But  it  is  said  this 
charge  was  uncalled  for,  and  that  the  evidence  would  have 
authorized  the  verdict  if  it  had  not  been  given,  and  there- 
fore the  court  should  not  reverse  the  judgment.  This  is  not 
the  character  of  cases  for  the  application  of  the  principle 
here  contended  for.  In  this  case  the  question-of  nuisance 
or  no  nuisance  is  an  inquiry  for  the  jury.    They  must  find 
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Jackson,  from  the  proof  what  is  the  fact.  But  we  cannot  know 
pr  '  '  -  whether  they  considered  or  acted  on  the  evidence  in  relation 
to  that  question;  certainly  upon  the  charge  above  quoted  they 
would  have  been  authorized  to  find  the  same  verdict  by  find- 
ing  the  fact  that  the  defendant  had  "landed  at  this  boat  and 
procured  supplies."  It  may  be,  therefore,  that  the  jury  were 
misled  by  the  charge  of  the  court,  and  that  they  did  not 
consider  the  evidence  in  reference  to  the  true  issue;  and  this 
was  most  probably  the  case,  as  it  would  have  shortened 
and  greatly  simplified  their  investigation.  Although,  there- 
fore, we  think  the  evidence  would  have  justified  the  ver- 
dict, still  we  cannot  support  it  without  ourselves  becom- 
ing judges  of  the  fact. 

As  to  the  special  causes  of  demurrer  to  the  replication,  it 
may  be  observed  that  there  is  no  duplicity  in  it.  For  although 
there  are  severed  distinct  facts  stated,  yet  they  do  not  con* 
stitute  distinct  answers  to  the  pleas,  but  all  tend  to  show 
that  although  the  boat  was  in  the  river  as  stated  in  the  pleas, 
yet  it  was  there  under  such  circumstances  as  showed  it  to  be 
no  nuisance.  But  if  there  are  any  facts  that  do  not  tend  to 
that  point,  (such  as  the  corporation  license,  &c)  they  are  not 
answers  to  the  pleas,  and  therefore  are  to  be  disregarded. 
We  think  the  replication  is  well  pleaded,  and  that  the  de- 
murrer was  properly  overruled.     1  Chitty,  556-7,  501-3. 

Let  the  judgment  be  reversed  and  the  cause  remanded  for 
another  trial. 
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Jackson, 
Ewing  vs.  Arthur  and  Toby.  April,  i840. 

*  Swing 

Arthur  sold  town  lots  to  Toby  and  took  his  three  several  promissory  notes  Arthur 
therefor,  reserving  a  lien  for  the  payment  of  them;  these  lots  were,  however, 
subject  to  it  lien  for  the  satisfaction  of  certain  claims  held  by  Ewing;  whereup- 
on Arthur  and  Ewing  entered  into  an  agreement,  by  which  Arthur  assigned 
to  Ewing  two  of  the  notes  of  Toby,  the  agreement  and  the  assignment  both 
stating  that  Ewing  was  to  hold  a  lien  on  the  lots  for  the  satisfaction  of  the 
notes,  and  by  which  Ewing  relinquished  his  original  lien:  Held,  on  a  bill  filed 
by  Ewing  to  subject  the  lots  to  sale  for  the  satisfaction  of  the  notes  assigned 
to%im,  that  the  notes  so  assigned  were  not  entitled  to  any  priority  of  satisfac- 
tion. 

Where  real  estate  is  sold  and  promissory  notes  are  taken  for  the  payment  of 
die  purchase  money,  retaining  a  lien  for  the  payment  thereof,  and  some  of  them 
are  assigned  with  the  lien  and  others  retained:  Held,  that  there  being  a  gen- 
eral lien  reserved  for  the  satisfaction  of  all  of  them,  if  there  be  not  in  such  con- 
tract of  assignment  an,  indication  of  an  intention  to  give  the  assigned  notes  a 
preference,  none  will  be  given,  but  the  property  will  be  sold  for  the  satisfac- 
tion of  all  the  notes,  pro  rata,  if  there  be  a  deficiency. 

Where  there  is  an  agreement  to  set  apart  a  particular  fund  for  the  satisfac- 
tion of  a  particular  creditor,  such  agreement  raises  a  trust  and  creates  a  lien  up- 
on such  fund  for  the  satisfaction  of  said  creditor. 

The  facts  of  this  case  are  specially  and  fully  set  forth  id 
the  opinion  of  the  court: 

Fitzgerald,  for  complainant. 

John  JET.  Dunlap,  for  defendant,  Arthur. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  complainant  and  the  defendant,  Arthur,  entered  into 
the  following  agreement,  viz:  "James  P.  Peters  having  here- 
tofore purchased  of  John  C.  Hamilton  a  certain  tavern  arid 
jots  in  Dresden,  Tennessee,  and  having  given  to  him  sundry 
notes  and  obligations  which  T:  Cooney,  as  administrator  of 
John  C.  Hamilton,  held  in  his  possession,  to  wit:  one  obliga- 
tion to  pay  Charlton  for  Hamilton  seven  hundred  dollars;  al- 
so One  obligation  to  convey  to  J.  C.  Hamilton  one-half  of  a 
certaih  tract  of  land  of  eight  hundred  acres,  known  as  the 
Solomon  Cotton  tract,  lying  in  Weakley  county;  and  there 
being  one  other  claim  in  favor  of  Jesse  Edmondson  for  car- 
penter's work  done  on  said  house;  all  of  which  claims  are 
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Jackson,  centered  in  Nathaniel  A.  Ewing;  and  whereas,  I  have  this 
*  -day  conveyed  by  bond,  first  as  the  agent  of  James  P.  Peters, 
and  from  myself,  the  said  property  to  Mr.  A.  Toby  for  the  sum 
of  three  thousand  four  hundred  dollars,  to  be  paid  as  follows, 
viz:  five  hundred  dollars  1st  January,  1838;  one  thousand 
four  hundred  and  fifty  dollars  1st  January,  1839;  and  one 
thousand  four  hundred  and  fifty  dollars  1st  January,  1840; 
the  two  last  bearing  interest  from  the  date.  Now  it  is  un- 
derstood and  agreed  on  by  the  parties,  and  signed  that  the 
said  three  notes  from  Albert  Toby  to  the  said  William  Ar- 
thur are  to  remain  in  the  hands  of  T.  Cooney,  of  Paris,  Ten- 
nessee, until  the  said  N.  A.  Ewing  and  James  P.  Peters  settle, 
and  until  the  end  of  any  suit  for  adjudication  of  said  claims 
that  said  EwiDg  may  hereafter  bring  or  institute  against  the 
said  James  P.  Peters;  and  all  that  may  be  so  recovered  by 
said  suit  or  settlement  is  to  be  paid  out  of  said  Toby's  notes, 
for  the  payment  of  which  a  lien  on  said  tavern  and  out  lots 
is  held  by  said  Arthur.  And  for  and  in  consideration  of  the 
premises,  the  said  N.  A.  Ewing  does  hereby  bargain  and  sell, 
and  by  these  presents  do  bargain,  sell,  alien,  convey  and 
deliver  unto  the  said  William  Arthur  all  the  lien  he  may 
have  to  said  property,  viz:  No.  10,  in  Dresden,  Tennessee, 
and  the  eastern  halves  of  lots  No.  40,  41,  42,  used  as  stable 
lots  to  said  tavern  lot  by  virtue  of  said  claims,  and  all  right 
he  may  have  to  the  same  by  deed  of  conveyance  to  him  from 
T.  Cooney  and  Dudley  Jennings  bearing  date  Oct.  7th,  1837. 
Witness  our  hands  and  seals  this  18th  November,  1837. 

Wiuu  Arthur,  (Sea].) 
N.  A.  Ewing,  (Seal.)" 
After  this  contract  was  executed  Ewing  and  Peters  had 
a  settlement,  and  Peters  falling  in  debt  two  thousand  and 
eighty-seven  dollars  and  eighty-five  cents,  Arthur  assigned 
to  Ewing  the  note  on  Toby  for  five  hundred  dollars  and  the 
one  for  one  thousand  four  hundred  and  fifty  dollars,  payable 
1st  January,  1839,  and  executed  his  own  obligation  to  pay 
Ewing  one  hundred  and  seven  dollars  and  eighty-five  cents 
out  of  the  one  thousand  four  hundred  and  fifty  dollar  note 
on  Toby,  due  the  1st  January,  1840/  when  the  same  should 
be  collected. 
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The  assignment  on  the  said  notes  is  as  follows:  JAcisoa, 

"I  assign  the  within  to  N.  A.  Ewing  without  other  re- 


course on  me  than  the  lien  on  the  property  in  Dresden,  for  * 

which  the  note  was  given.  Will.  Arthur."  Aitbui 

The  notes  which  had  been  assigned  to  £  wing  having  fallen 
due  and  being  unpaid,  he  filed  this  bill  against  Toby  and  Ar- 
thur to  subject  the  property  to  be  sold  for  their  satisfaction. 

The  only  question  in  the  case  is,  whether  the  proceeds  of 
the  sale  of  the  property  ought  to  be  applied  first  to  the  pay- 
ment of  Ewing's  entire  claim,  or  whether  the  said  proceeds 
shall  be  apportioned,  pro  rata,  among  the  several  holders  of 
Toby's  notes.  It  will  be  seen  in  the  agreement  of  the  18th. 
of  November,  1837,  between  Arthur  and  Ewing,  that  Ar^ 
thur  undertook  to  pay  out  of  Toby's  notes  whatever  amount! 
Peters  should  be  indebted  to  Ewing,  and  Ewing,  in  consid- 
eration thereof,  conveyed  to  Arthur  all  the  lien  he  had  to 
said  property  by  virtue  of  his  ownership  of  the  claims  reci- 
ted in  the  agreement,  and  also  all  the  right  he  had  to  the 
same  by  virtue  of  a  deed  of  conveyance  to  him  from  T.  Coo* 
ney  and  Dudley  Jennings.  He  thus  expressly  parts  with  all 
the  lien  he  had  upon  the  property  by  reason  of  the  non-pay- 
ment of  the  purchase  money  to  him,  and  contents  himself 
with  the  recitation  that  Arthur  bad  retained  a  lien  upon' the 
property  to  secure  the  purchase  money  from  Toby,  whose 
notes  were  to  be  assigned  to  him.  This,  we  think,  is  the 
only  construction  of  which  this  agreement  is  susceptible; 
and  if  it  should  appear  to  have  been  an  ill  advised  contract, 
in  which  he  might  lose  and  could  not  gain  any  thing,  still  we 
eould  not  alter  the  agreement  of  the  parties  and  settle  their  ' 
rights  otherwise  than  according  to  the  stipulations  of  their 
contract  But  it  by  no  means  appears  that  the  complainant* 
has  made  an  injudicious  bargain;  he  was  entitled  to  have  the 
decree  for  about  four  hundred  and  fifty  dollars  satisfied,  which 
he  had  purchased  from  Cooney  and  Jennings,  and  which, 
constituted  the  balance  of  the  purchase  money  due  from  Pe- 
-  ters,  and  he  had  become  entitled  to  the  claim  of  Edmondson,. 
the  oarpenter,  of  about  three  hundred  and  fifty  doHaxs;  for 
this  eight  hundred  dollars  there  was  a  lien  upon  the  property, 
and  if  it  had  been  sold  under  the  decree  without  any  private 
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qontract  with  Arthur,  this  eight  hundred  dollars  is  all  that  he 
could  have  recovered  or  that  could  have  been  secured  to  him 
by  the  sale  of  the  property.  The  obligation  of  Peters  to  con- 
vey to  Hamilton  the  one-half  of  an  eight  hundred  acre  tract 
of  land,  of  which  tnet  complainant  was  assignee,  formed  no 
lien  upon  the  property  although  it  was  given  in  part  consid- 
eration for  the  purchase  of  it.  It  was  no  money  demand  up- 
on Peters,  but  a  covenant  to  convey  other  land.  This  land 
Hamilton  had  agreed  to  take  as  part  payment  for  the  lots 
in  Dresden.  If  Peters  failed  to  convey  he  was  liable  to  an 
action  for  damages,  but  certainly  the  damages  which  might 
have  been  recovered  would  have  formed  no  lien  on  the  lot; 
the  recovery  might  have  been  twice  as  much  or  not  half  so 
much  as  Hamilton  agreed  to  give  for  the  land,  and  could  not 
therefore  be.  part  of  the  purchase  money  due  for  the  lot;  it 
was  in  fact  an  exchange  of  property.  Hamilton  executing 
his  bond  for  a  title  tq  the  lots,  and  Peters  giving  his  bond  for 
the  half  of  the  eight  hundred  acre  tract  of  land  and  agreeing 
to  pay  an  additional  sum  in  money,  neither  Hamilton,  there* 
fore,  nor  Ewing,  his  assignee,  had  any  lien  on  the  lots  for  the* 
claim  on  Peters  by  virtue  of  the  bond  for  a  title  to  half  of 
the  eight  hundred  acre  tract  of  land.  When  Arthur  agreed  , 
to  pay  out  of  Toby's  notes  whatever  amount  Peters  should 
fell  in  debt  to  Ewing  on  account  of  his  land,  it  may  be,  for 
aught  that  we  can  know,  that  he  agreed  to  secure  a  chum 
which  otherwise  might  have  been  disputed.  If  that  be  so 
there  was  motive  enough  to  induce  him  to  take  the  chance 
of  Toby's  responsibility,  coupled  with  the  liability  of  the 
property  to  pay  the  whole  amount  Toby  agreed  to  pay  to 
Arthur  for  the  purchase.  But  be  this  as  it  may,  it  can  have 
no  effect  in  the  decision  of  this  cause,  unless  the  meaning  of 
the  agreement  be  thought  ambiguous.  But  this  is  not  our 
opinion;  for  we  think  it  most  clearly  imports  an  entire  sur- 
render of  his  lien  by  Ewing,  and  an  agreement  to  take  To- 
by's notes  with  such  consequences  as  might  attach  to  them. 
The  complainant's  counsel  has  insisted  that  the  terms  of  the 
assignment  of  the  notes  confer  an  exclusive  lien  or  a  prefer- 
ence of  satisfaction  upon  complainant;  we  do  not  think  so. 
When  he  says  he  assigns  the  notes  without  other  recourse 
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on  him  than  the  lien  on  the  property  for  which  they  were    Jacksou, 
given,  Arthur  manifestly  only  meant  to  place  them  in  the  — -r  ' 


same  situation  in  Ewing's  hands  that  they  were  in  while  he  "?* 
held  them.  The  parties  might  probably  have  entertained  Art,w- 
doubt  whether  the  mere  endorsement  of  the  notes  would,  as 
a  conveyance,  have  transferred  to  the  assignee  the  lien.  Cer- 
tainly there  are  no  words  used  in  the  assignments  which  in- 
dicate a  meaning  that  these  notes  are  to  have  a  preference 
over  the  one  not  assigned,  should  a  sale  of  the  property  be 
necessary  for  their  satisfaction.  The  cases  of  Legrand  vs. 
Hodges,  1  Vesey,  477,  and  of  Yeates  vs.  Groves,  1  Vesey, 
280,  do  not  change  this  view  of  the  case.  Those  cases 
raised  the  question  whether  an  agreement  to  set  apart  a  par- 
ticular fund  for  the  payment  of  a  particular  creditor  raised 
a  trust  and  created  a  lien  upon  that  fund  in  favor  of  such 
creditor.  The  court  decided  that  it  would;  for  that  it  was  a 
universal  maxim,  that  whatever  persons  agree  concerning  any 
particular  subject,  that,  in  a  court  of  equity  as  against  the 
party  himself  and  any  claiming  under  him  voluntarily  or 
with  notice,  raises  a  trust 

These  cases  are  unquestionably  supported  by  the  well  set- 
tled principles  of  equity,  but  their  particular  application  to 
the  facts  of  this  case  is  not  perceived.  There  is  no  doubt 
but  that  Ewing  is  entitled  to  a  lien  upon  the  lots  in  question 
for  the  payment  of  the  notes  he  holds  as  well  by  the  assign- 
ment on  the  notes  as  by  the  agreement  between  the  parties 
of  the  18th  November,  1837.  This  lien  is  created  by  the 
express  terras  of  the  contract,  and  the  only  question  is 
whether  he  is  to  have  priority  of  satisfaction  of  the  note 
which  was  retained  by  Arthur.  The  case  of  the  Mechanics 
Bank  vs.  The  Bank  of*  Niagara,  9  Wend.  Rep.  410,  is  pret- 
ty strongly  in  point,  and  at  the  first  blush  might  be  thought 
decisive  of  the  question.  But  upon  a  critical  examination  of 
that  case  it  will  be  found  to  differ  from  the  one  before  the 
court  in  several  material  particulars.  In  that  case  it  appeared 
that  the  Bank  of  Niagara  held  a  bond  and  mortgage  against 
one  A.  S.  Clark,  bearing  date  1st  March,  1819,  given  to  them 
to  secure  the  payment  of  two  thousand  two  hundred  and  fif- 
ty dollars  on  the  38th  March,  1890.    By  an  endorsement  on 
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'  -  thousand  nine  hundred  and  thirty-three  dollars  and  sixty-one 


v°*  cents  of  the  said  bond,  and  authorized  him  to  demand  and 
Arttmr*  receive  the  same,  and  to  take  all  legal  means  for  the  collec- 
tion of  said  sum,  and  when  collected  to  apply  the  same  to 
his  or  their  use  and  benefit  Then  followed  a  proviso  in 
these  words:  "Provided  always  that  nothing  herein  con- 
tained shall  be  so  construed  as  to  prevent  the  said  party  of 
the  first  part  (i.  e.  the  Bank  of  Niagara)  from  receiving  the 
residue  of  the  sum  doe  or  to  become  due  by  the  within  Bond 
te  the  said  party  of  the  first  part,  nor  from  disposing  of  the 
same  in  such  manner  as  they  may  deem  fit;"  and  a  further 
proviso  that  Jenkins  should  not  commence  any  proceedings 
for  the  recovery^"  the  said  sum  of  one  thousand  nine  hun- 
dred and  thirty-three  dollars  and  sixty-one  cents  until  the  ex- 
piration of  four  years;  and  by  an  endorsement  on  the  mort- 
gage they  assigned  to  Jenkins  the  sum  of  one  thousand  nine 
hundred  and  thirty-three  dollars  and  sixty-one  cents  "of  the 
amount  of  the  within  mortgage  in  the  particular  manner 
described  in  the  assignment  of  a  certain  bend  accompanying 
this  mortgage,  and  bearing  even  date  with  the  same."  The 
interest  in  the  bond  and  mortgage  thus  assigned  to  Jenkins 
passed,  by  divers  more  assignments,  to  the  Mechanics  Bank 
on  the  6th  May,  1836.  In  May,  1837,  H.  B.  Potter,  acting, 
sb  the  attorney  of  the  two  "banks,  sold  the  mortgaged  prem- 
ises under  a  statutory  foreclosure  of  the  mortgage  for  the 
nominal  price  of  one  thousand  three  hundred  and  fifty  dol- 
lars, and  the  two  banks  executed-*  deed  of  the  premises  to 
Potter,  who,  in  August  following,  conveyed  the  premises  to 
the  defendants.  The  deed  to  Potter,  after  setting  forth  the 
iftortgage,  recited  the  assignment  to  Jenkins,  stating  that 
♦•whereas  a  certain  interest  in  said  indenture  of  mortgage 
was,0  dec  assigned  to  Jenkins,  and  then  set  forth  the  subse- 
quent assignments  down  to  the  Mechanics  Bank,  proceeding 
thus:  "who  thereby  became,  and  were  and  still  are,  joint 
owners  with  the  said  president,  directors  and  company  of 
the  Bank  of  Niagara  of  the  said  indenture  of  mortgage,  ac- 
cording to  their  respective  interests  as  specified  in  the  afore- 
said assignments  and  the  said  indenture  of  mortgage."    la 
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August,  1828,  the  said  Bank  of  Niagara  commenced  its  suit 
against  the  Mechanics  Bank,  and  claimed  to  recover  the 
proportion  which  the  unassigned  interest  in  the  bond  and 
mortgage  bears  to  the  proceeds  of  the  sale  with  the  interest 
accrued  thereon,  which  together,  it  was  admitted,  amounted 
at  the  time  of  the  trial  to  two  hundred  and  eight  dollars  and 
sixty-three  cents.  Jenkins  (the  assignee  of  the  bond  and 
mortgage)  was  sworn  as  a  witness  on  the  part  of  the  defend- 
ant, although  objected  to,  and  testified  that  in  March,  1820> 
he,  as  the  agent  of  the  Bank  of  Hudson,  went  to  Buffalo  to 
obtain  payment  or  security  for  a  debt  owing  by  the  plains 
tiff  to  the  Bank  of  Hudson,  which  had  been  liquidated  in  the 
preceding  year  at  between  twenty-two  hundred  and  twen*> 
ty-five  hundred  dollars;  that  the  plaintiff  first  offered  the 
mortgage  of  Clarke  as  security  for  the  nominal  amount  of  it* 
which  he  refused  to  accept;  whereupon  the  assignment  in 
the  form  it  appealed  was  made,  and  other  securities  were 
assigned  in  addition,  and  part  was  paid  in  cash.  The  chief 
justice  of  the  superior  court  charged  the  jury  that  the  said 
plaintiff  was  entitled  to  a  verdict  for  the  said  sum  of  two 
hundred  and  eight  dollars  and  sixty-three  cents,  and  that  the 
testimony  of  Jenkins  could  not  and  did  not  vary  the  con* 
struction  of  the  deeds  or  instruments  produced  in  evidence. 
The  jury  found  accordingly.  The  defendant  having  except- 
ed to  the  charge  of  the  judge,  sued  out  a  writ  of  error.  Thd 
supreme  court  reversed  the  judgment  of  the  court  below  and 
gave  judgment  for  the  defendant  on  the  ground  that  «th*. 
plaintiff  was  indebted  to  the  Bank  of  Hudson,  whom  Jen* 
kins  represented,  and  when  called  on  for  payment  or  seeuri* 
ty,  assigned  to  Jenkins  an  interest  in  the  bond  and  mortgage 
in  question  to  the  extent  of  one  thousand  nine  hundred  and 
thirty-three  dollars  and  sixty-one  cents,  and  expressly  author* 
ized  him  or  his  assigns  to  take  all  legal  measures  to  collect 
the  said  sum,  and  when  collected  to  apply  it,  that  is  the  said 
sum,  to  his  or  their  own  exclusive  use;"  and  upon  the  ground 
that,  "all  doubt  as  to  the  actual  intention  and  understanding 
of  the  parties  at  the  time  of  the  assignment  is  removed  by 
the  testimony  of  Jenkins." 
The  first  remark  I  make  in  relation  to  this  case  is,  that  it 
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is  very  doubtful  whether  it  can  be  sustained  by  a  sound  con- 
-s  traction  of  the  agreement  of  the  parties.  In  the  deed  from 
the  two  banks  to  Potter  it  is  recited  that  the  Mechanics 
Bank  was  joint  owner  with  the  Bank  of  Niagara  of  the 
said  indenture  of  mortgage  "according  to  their  respective  in- 
terests, as  specified  in  the  aforesaid  assignments  and  the  said 
indenture  of  mortgage."  This  language  seems  to  indicate 
strongly  that  they  were  to  share  of  the  proceeds  of  the  sale, 
pro  rata,  according  to  their  respective  claims.  But  the  court 
evidently  place  the  decision  principally  upon  the  testimony 
of  Jenkins.  The  fact  of  the  previous  indebtedness  of  the 
Bank  of  Niagara  to  the  Bank  of  Hudson,  and  the  fact  that 
the  Bank  of  Niagara  had  offered  the  mortgage  of  ClArk  as 
security  for  the  noitainal  amount  of  it,  which  Jenkins  refused 
to  accept,  showed,  from  the  nature  of  the  transaction*  that 
the  intention  of  the  parties  was  that  the  parties  were  not  to 
participate  in  the  sum  that  might  be  produced  from  the  bond 
and  mortgage  if  it  should  amount  to  less  than  the  interest 
assigned  to  Jenkins.  Besides  the  court  lay  great  stress  up- 
on the  words  of  the  assignment,  that  Jenkins  and  his  assigns 
were  authorized  to  take  all  legal  means  to  collect  said  sum, 
and  that  the  plaintiff  reserved  the  right  of  disposing  of  the 
residue. 

We  have  been  thus  particular  in  our  reference  to  this  case 
that  it  may  be  clearly  seen  upon  what  reasons  the  decision 
was  made,  and  to  show  that  the  peculiar  terms  of  the  con- 
tract, as  expressed  by  the  previous  indebtedness 'of  the  as- 
signor to  the  assignee,  governed  the  court  in  its  decision,  and 
not  any  general  principle  as  applicable  to  such  contracts.  In 
the  case  before  us  we  find  none  of  the  reasons  for  giving  the 
complainant  a  preference  of  satisfaction  which  the  court  re- 
lied on  in  the  case  we  have  had  under  review.  Here  Ar- 
thur was  not  indebted  to  Ewing  at  all,  and  Ewing's  entire 
claim  upon  the  property,  as  we  have  seen,  did  not  amount  to 
eight  hundred  dollars.  What  reason  Arthur  had  for  agree- 
ing to  pay  the  amount  which  Peters  owed  Ewing  we  are  not 
informed;  but  we  cannot  infer  that  there  was  any  thing  in 
the  previous  transactions  calculated  to  show  that  the  parties 
had  a  meaning  different  from  the  plain  import  of  the  words 
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they  have  used  in  the  contract  What  then  is  the  contract? 
It  recites  that  the  property  had  been  sold  to  Toby,  and  that 
his  three  notes  for  the  payment  of  the  purchase  money  had 
been  taken  and  a  lien  had  been  retained  upon  the  property 
sold;  and  it  stipulates  that  all  the  amount  which  Ewing  may 
recover  of  Peters  "by  suit  or  settlement,  is  to  be  paid  out  of 
Toby's  notes"  when  the  amount  should  be  ascertained;  the 
notes  were  assigned  "without  other  recourse  than  the  lien  on 
the  property."  We  cannot  perceive  in  this  transaction  any 
evidence  of  an  intention  that  the  notes  assigned  should  have 
any  preference  of  satisfaction,  should  a  sale  of  the  property 
become  necessary,  over  the  one  Arthur  retained.  As  a  lien 
was  retained  upon  the  property  for  the  entire  purchase  mo-* 
ney  of  the  lots,  there  must  be  something  in  the  contract  to 
show  an  intention  to  give  a  preference  to  the  complainant  be- 
fore we  can  be  authorized  to  decree  him  priority  of  satisfac- 
tion. In  the  case  of  Graham  vs.  M' Campbell,  decided  at  the 
present  term,  some  of  the  notes  for  the  purchase  money  had 
been  assigned  and  some  had  not.  The  court  directed  the 
proceeds  of  the  sale  to  be  divided  pro  rata  among  all  the 
holders  of  the  notes.  As  We  think  there  is  nothing  in  this 
case  to  prevent  the  application  of  the  same  principle,  we  are 
of  opinion  that  the  property  in  question  be  sold  and  that  the 
proceeds  be  so  distributed  among  the  several  parties  enti- 
tled thereto. 
Let  the  decree  be  affirmed. 
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Graham,  by  virtue  of  a  six  handred  and  forty  acre  warrant,  made  An  entry, 
No.  45,  of  four  hundred  and  fourteen  acres  of  land,  and  on  the  same  day 
made  an  entry,  No.  46,  of  two  hundred  and  twenty-six  acres  by  virtue  of  the 
same  warrant:  Held,  that  entry  No.  46  was  void  by  virtue  of  the  provisions 
of  the  act  oi  1821,  ch.  31,  and  the  land  vacant  and  subject  to  entry. 

The  act  of  1821,  ch.  31,  was  made  not  only  to  prevent  the  laying  of  a  sat- 
isfied and  exhausted  warrant  upon  a  second  tract  of  land,  but  also  to  prevent 
the  appropriation  of  various  small  tracts  by  virtue  of  one  large  warrant 

George  W.  Smith  filed  his  petition  in  the  circuit  court  of 
Shelby  county  against  Wherry,  the  entry  taker,  to  compel 
him  to  receive  certain  entries  which  he  had  refused  to  do* 
John  D.  Graham  was  made  defendant,  and  Barry,  the  presi- 
ding judge,  ordered  a  peremptory  mandamus  to  the  entry  ta- 
ker. From  this  judgment  Graham  appealed  in  error  to  the 
supreme  court. 

The  facts  of  the  case  are  fully  and  explicitly  stated  in  the 
opinion  of  the  court. 

W.  T.  Brown,  P.  M.  Miller  and  F.  P.  Stanton,  argued 
the  case  for  Graham,  the  plaintiff  in  error,  and  Austin  Miller 
for  Smith,  the  defendant  in  error. 

Reese,  J.  delivered  the  opinion  of  the  court. 

On  the  7th  of  February,  1837,  the  plaintiff  in  error,  being 
owner  of  a  land  warrant  for  six  hundred  and  forty  acres,  No. 
3541,  issued  to  F.  N.  Burton,  made  in  the  office  of  the  entry 
taker  of  Shelby  county,  an  entry  No.  45,  which  states  that 
by  virtue  of  part  of  said  certificate  he  entered  four  hundred 
and  fourteen  acres  of  land,  in  said  entry  particularly  de- 
scribed. On  the  same  day,  by  virtue  of  the  balance  of  said 
warrant,  said  Graham  made  an  entry  in  said  office  for  two 
hundred  and  twenty-six  acres  of  land,  No.  46,  which  is 
therein  particularly  described.  These  entries  were  by  the 
entry  taker  spread  upon  the  general  plan  for  the  county  of 
Shelby.  On  the  6th  of  January,  183S,  George  W.  Smith 
tendered  to  the  entry  taker  two  entries  for  the  purpose  of 
including  the  land  contained  in  the  entries  of  John  D.  Gra- 


OF  THK  STATE  OF  TBNHESS2B. 


547 


ham,  No.  45  and  46,  above  referred  to.  They  were  re- 
jected because  interfering  with  said  entries,  No.  45  and  46.  • 
Whereupon  George  W.  Smith  filed  his  petition  for  a  man- 
damus to  John  Wherry,  entry  taker  of  Shelby  county,  to 
cause  him  to  receive  and  enter  upon  his  general  plan  the  en- 
tries  of  said  Smith;  and  to  that  proceeding  the  said  John  D. 
Graham  was  admitted  a  defendant,  and  answers  were  filed 
by  him  and  by  the  entry  taker.  And  his  honor,  the  circuit 
court  judge,  presiding,  upon  the  ground  that  entries  45  and 
46  are  void,  ordered  and  adjudged  that  a  peremptory  man- 
damus issue  as  prayed  for.  To  reverse  which  order  and 
judgment,  the  defendant,  John  D.  Graham,  has  prosecuted 
his  appeal  in  error  to  this'  court. 

To  determine  whether  the  judgment  of  the  circuit  court 
be  maintainable,  we  must  inquire  into  the  meaning  and  give 
a  construction  to  the  act  of  1821,  ch.  31.  Cobbs  and  Hay- 
wood, (supplement)  99.  The  act  is  entitled  "an  act  to  pre- 
vent the  surveyors  south  and  west  of  the  congressional  res- 
ervation line  in  this  State  from  making  more  than  one  entry 
on  one  and  the  same  warrant,  and  for  other  purposes."  And 
the  preamble  recites  that  "whereas  it  is  represented  to  this 
general  assembly  that  some  surveyors  have  admitted  more 
than  one  entry  to  be  made  on  one  and  the  same  warrant, 
contrary  to  the  true  intent  and  meaning  of  the  present  law, 
therefore,  (sec.  1)  be  it  enacted  by  the  general  assembly  of 
the  State  of  Tennessee,  that  from  and  after  the  passing  of 
this  act,  if  any  surveyor  of  this  State  whose  district  lies 
south  and  west  of  the  congressional  reservation  line,  do. 
make  or  suffer  to  be  made  more  than  one  entry  on  one  and 
the  same  warrant  or  certificate  for  land,  it  shall  be  deemed 
a  misdemeanor  in  office,  &c.  &c.  That  any  entry  hereafter 
made  contrary  to  the  true  intent  and  meaning  of  this  act 
shall  be  void  to  all  intents  and  purposes."  Much  ingenious 
argument,  founded  on  the  highly  penal  provisions  of  this  act 
and  upon  the  construction  of  prior  and  subsequent  acts,  ha? 
been  resorted  to  by  the  counsel  of  the  plaintiff  in  error,  to 
show  that  the  evil  to  be  prevented  and  the  offence  to  be  pun- 
ished by  the  act  before  us  consist  in  the  second  appropria- 
tion of  a  satisfied  or  exhausted  warrant;  and  there  is  ma 
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doubt  that  that  evil  is  intended  to  be  guarded  against,  and 
-  that  offence  to  be  punished.  And  we  have  as  little  doubt 
that  it  was  also  to  prevent  and  punish  the  appropriation  of 
various  small  tracts  by  virtue  of  one  large  warrant.  It  is 
obvious,  however,  that  the  first  entry  of  Graham  for  four 
hundred  and  fourteen  acres,  No.  45,  is  not  within  the  pro- 
hibiting terms  of  this  act,  and  is  not  declared  void  by  its 
provisions.  It  is  conceded  by  the  counsel  for  George  W. 
Smith,  that  four  hundred  and  fourteen  acres  might  be  legally 
appropriated  by  a  six  hundred  and  forty  acre  warrant;  but 
it  is  insisted  that  the  terms  used  in  the  entry  "by  virtue  of 
part"  of  said  warrant,  shows  no  intention  of  "splitting"  the 
same,  as  it  is  called.  It  is  not  necessary  to  inquire  whether 
the  form  of  the  entry  be  in  that  respect  regular  and  proper 
or  not  It  is  sufficient  that  such  entry  is  not  within  the 
mischief,  or  the  terms  of  the  act  in  question.  With  re- 
gard to  the  other  entry,  No.  46,  which  is  within  the  mis- 
chief and  the  terms  of  the  act  of  1821,  ch.  31,  the  argument 
of  the  plaintiff  in  error  to  sustain  it  is,  that  a  subsequent 
act,  passed  after  the  entry  No.  46  was  made,  permits  more 
than  one  entry  to  be  made  by  virtue  of  the  same  warrant; 
and  that  No.  46,  upon  the  passage  of  that  act  eo  instantly 
though  void,  revived  and  became  a  good  and  valid  entry, 
without  being  again  made.  To  this  we  cannot  agree.  It 
was  void.  It  was  a  nullity;  it  was  as  if  never  made.  Upon 
the  passage  of  the  act,  it  could  give  no  preference  to  Gra- 
ham's nor  be  fin  obstacle  in  the  way  of  Smith's  entry.  The 
judgment  will  therefore  be  reversed  as  to  the  first  entry,  and 
a  mandamus  go  as  to  the  second. 
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ABATEMENT.  « 

Of  Action. 

1.  Where  a  suit  has  abated  by  the  death  of  either  plaintiff  or  defendant  a  Dew 
action  can  be  brought  within  a  year  after  such  abatement  by  the  act  of 
1725,  ch.  27,  Bee.  6.     Norment  vs.  Smith,  46. 

2.  Op  an  Indictment.    # 

See  Criminal  Law. 
8.    Of  Nuisance. 

See  NuisAircE. 

4.  When  a  failure  to  plead  in  abatement  waives  the  question  of  jurisdiction. 
Agee  vs.  Dement,  332. 

5.  Flea  in  abatement  to  the  jurisdiction  of  chancery  courts  over  the  property  of 

resident  citizens.    Who  is  a  non-resident!     Smith  vs.  Story,  420. 

'  ACCOUNT. 

1.  Hunt  devised  a  tract  of  land,  some  slaves  and  personal  property  to  his  wife 
during  her  life,  and  at  her  deajh,  his  debts  being  first  paid,  to  Winbush. 
The  tenant  for  life  and  the  remainder-man  agreed  that  the  farm  should  be 
cultivated  by  the  slaves,  (which  was  done)  and  the  debts  paid  out  of  the  an- 
nual proceeds  of  the  farm  so  cultivated:  Held,  that  the  debts  were  a  charge 
upon  the  property  devised,  and  in  the  absence  of  such  an  arrangement  as 
was  made,  it  would  have  been  the  duty  of  the  administrator  to  have  sold 
the  property  and  satisfied  the  debts;  in  such  an  event  the  loss  of  each 
owner  would  have  been  in  proportion  to  his  interest  in  the  property 
sold.     Hunt  vs.  Walking  and  Wtnbueh,  498. 

2.  Where  the  debts  of  a  testator  are  discharged  by  the  proceeds  of  the  estate 
during  the  existence  of  a  life  estate  by  arrangement  with  the  remainder-  . 
roan,  the  remainder-man  must  pay  back  to  the  representative  of  the  ten* 
ant  for  life  the  amount  so  paid.    Ibid. 

3.  It  is  the  duty  of  the  tenant  for  life  to  keep  down  the  interest  of  debts  charged 

upon  the  estate  devised,  and  no  more.    Ibid, 

4.  Where  a  crop  has  been  made  upon  an  estate  by  tenant  for  life,  who  dies  be- 

fore it  is  gathered  and  taken  to  market,  his  or  her  representative  is  entitled 
to  the  value  of  such  crop,  deducting  therefrom  the  coat  of  gathering  it, 
taking  it  to  market,  &c.    Ibid. 

5.  As  to  stock  and  personal  property  left  by  the  testator,  if  increased  in  value 
during  the  existence  of  the  estate  of  tenant  for  life,  his  or  her  representa- 
tives would  be  entitled  to  such  increased  value.  If  diminished  in  value, 
his  or  her  representative  would  be  bound  to  make  up  such  diminution.  Ibid. 

6.  The  representative  of  tenant  for  life  is  entitled  to  interest  which  acrued  du- 
ring the  tenancy  on  a  sum  of  money  due  testator,  though  not  collected  till 
after  his  death.    Ibid, 

7.  Jurisdiction  of  chancery  to  assign  dower  and  decree  an  account  for  dama- 

ges for  the  detention  thereof.    London  vs.  London,  1 . 
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ACCOUNT—  Continued. 
8.  The  proper  mode  of  taking  an  account,  as  between  guardian  and  ward,  w  to 
allow  ascreditsto  the  guardian  such  sums  as  were  properly  paid,  and 
where  there  are  no  vouchers  produced,  to  hear  proof  and  allow  such  earns 
as  are  reasonable  for  boarding,  tuition,  &c.  Jti'Aliiter  vs.  Olmitead,  210. 
&.  Where  the  general  result  of  an  account  is  correct  the  court  will  not  reverse 
the  decree,  though  there  naajr  be  some  partial  errors  in  taking  it  on  both 
sides.     Ibid. 

•    • 
ACKNOWLEDGMENT. 

See  Deed,  Probate.     Peyton  vs,  Peacock,  135.     Oainet  vs.  Catron,  514. 

ACTION!  * 

See  Assumpsit:  Case:  Debt:  Detinue:  Ejectment*  Trespass,  vielarmii:  Tro- 
ver. 

ADMINISTRATOR. 

1.  The  plaintiff  in  an  issue  upon  the  plea  of  fully  administered  may  prove 
assets  not  included  in  the  inventory,  or  where  there  is  no  inventory  re- 
turned he  may  show  assets  in  the  hands  of  the  administrator.  •Yorf^vsy 
Rucker,  348. 

2.  Where  the  jury  ascertained  the  plaintiff's  debt  to  be  seven  hundred  and 
four  dollars  and  ninety-six  cents,  and  assessed  his  damages  at  three  hun- 
dred and  forty  dollars  and  thirty-two  cents,  and  upon  the  plea  of  fully  ad- 
ministered found  that  the  assets  in  the  hands  of  the  administrator  great- 
ly exceeded  the  debt  in  the  plaintiff's  declaration:  Held,  that  this  finding 
was  too  vague,  and  that  the  jury  should  have  ascertained  by  their  finding 
thai  the  assets  were  co-extensive  with  the  amount  of  the  verdict.    Ibid. 

3.  Gilchrist,  as  administrator,  confessed  judgment  in  favor  of  Gasquet  &.  Co.: 
Held,  in  an  action  on  the  administration  bond,  against  Seat  as  security, 
that  such  confession  of  judgment  did  not  preclude  such  security  from 
pleading  and  proving  that  the  administrator  had  fully  administered  the  es- 
tate.    Seat  vs.  Cannon,  471. 

ADMISSION. 

1.    Where  defendant  read  a  deed  signed  by  eertain  persons  as  executors, 
this  operated  as  an  admission  that  such  persons  were  executors  in  lieu  of 
proof  to  that  effect  by  plaintiff.     Walton  vs.  Neto$omt  140. 
%.    When  a  party  may  disprove  his  own  admissions.    See  Fraud. 

ADULTERS. 

Under  what  circumstances  a  bar  to  dower.    London  vs.  Landon,  1. 

AFFIDAVIT. 

See  New  Trial,  3,  4. 

AGENT. 

1.  If  an  agent  on  behalf  of  government  makes  a  contract,  he  is  not  individu- 
ally responsible.    Enloe  vs.  Hall,  303. 

2.  Parol  agency  to  lease  land,  good.    Johnson  vs.  Somen,  268. 

3.  See  Attorney  in  Fact. 

AGREEMENT. 

1.  Parol,  in  regard  to  boundary.    See  Frauds  and  Perjuries.    - 

2.  Walton  and  Stewart  were  in  litigation  with  regard  to  a  tract  of  land; articles 
of  agreement  were  entered  into  by  which  it  was  agreed  that  Stewart  should 
have  full  possession  of  the  land,  reserving  to  Walton  the  one  half  of  a  mill 
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AGREEMENT.— Continued. 

Bite:  Held  that  these  articles  of  agreement  conveyed  no  title  whatever  to 
Stewart  and  did  not  estop  Walton  from  asserting  any  subsequently  ac- 
quired rights  against  Stewart  or  any  purchaser  from  him.  Walton  vs. 
Jfewsom,  140. 
3*  Such  articles  did  not  constitute  Stewart  the  tenant  of  Walton;  they  simply 
adjusted  a  dieputed  possession.    Ibid. 

4.  Sealed:  How  far  it  may  be  altered  by  parol  proof.    See  Evidence. 

5.  In  Writing,  in  regard  to  real  estate:  when  void  by  reason  of  its  uncertainty. 
See  Frauds  and  Perjuries. 

6.  Agreement  by  parol  not  contained  in  the  written  agreement  made  at  the 
same  time,  not  binding  on  the  parties.     Ron  vs.  Carter  and  Brewer,  415. 

7.  A  parol  condition  not  inserted  in  a  written  agreement  by  fraud  or  mistake, 
will  be  sustained,  but  the  proof  must  be  full  and  conclusive.  Perry  vs. 
Pearson  and  Anderson,  431. 

8.  Arthur  sold  town  lots  to  Toby  and  took  his  three  several  promissory  notes 
therefor,  reserving  a  lien  for  the  payment  of  them;  these  lots  were,  how- 
ever, subject  to  a  lien  for  the  satisfaction  of  certain  claims  held  by  Ewing; 
whereupon  Arthur  and  Ewing  entered  into  an  agreement,  by  which  Ar- 
thur assigned  to  Ewing  two  of  the  notes  of  Toby;  the  agreement  and  as- 
signment both  stating  that  Ewing  was  to  hold  a  lien  on  the  lots  for  the  sat- 
isfaction of  the  notes  and  by  which  Ewing  relinquished  his  original  lien: 
Held,  on  a  bill  filed  by  Ewing  to  subject  the  lots  to  sale  for  the  satisfaction 
of  the  notes  assigned  to  him,  that  the  notes  so  assigned  were  not  entitled 
to  any  priority  of  satisfaction.      Ewing  vs.  Arthur  and  Toby,  537. 

9.  Where  real  estate  is  sold  and  promissory  notes  are  taken  for  the  payment  of 
the  purchase  money,  retaining  a  lien  for  the  payment  thereof  and  some  of 
them  are  assigned  with  the  lien  and  others  retained:  Held  that  there  being 

'  a  general  lien  reserved  for  the*  satisfaction  of  all  of  them,  if  there  be  not 
in  such  assignment  an  indication  of  an  intention  to  give  the  assigned  notes 
a  preference,  none  will  be  given,  but  the  property  will  be  sold  for  the  sat* 
isfaction  of  all  the  notes,  pro  rata,  if  there  be  a  deficiency.  Ibid. 
10.  Where  there  is  an  agreement  to  set  apart  a  particular  fund  for  the  satisfac- 
tion of  a  particular  creditor,  such  agreement  raises  a  trust  and  creates  a 
lien  upon  such  fund  for  the  satisfaction  oi  such  creditor.  Ibid. 

AMENDMENT. 
See  Variance. 

APPEAL. 

Where  an  appeal  is  taken  from  the  judgment  of  the  county  court,  making 
an  appointment  of  guardian,  to  the  circuit  court,  if  the  transcript  of  the* 
record  from  the  county  court  is  not  filed  fifteen  days  previous  to  the  com-' 
mencementof  the  first  term  of  the  circuit  court  arising  after  the  judgment 
below,  the  judgment  of  the  county  court,  upon  motion,  must  be  affirmed! 
the  failure  to  comply  with  the  mandate  of  the  statute  precludes  a  re -hear- 
ing and  forever  settles  the  legal  rights  of  the  contesting  parties.  Qrego* 
s     ry  vs.  Burnett,  et  ux.,  60. 

ASSAULT. 

A  constructive  assault,  such  as  besetting  the  house  of  another,  is  not  such  an 
assault  as  is  meant  by  sec.  52  of  the  act  of  1829,  ch.  23.  There  must  be 
an  actual  assault  on  the  person,  coupled  with  a  felonious  intent,  to  make 
out  the  offence  described  in  that  section.      Evans  vs,  The  State,  394. 

ASSETS. 

See  Administrator. 
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ASSIGNMENT. 

1.  Of  notes  or  bills  single:  when  in  due  course  of  trade.  Wormly  vs.  Low* 
ry  and  Rushing,  468. 

2.  Notes  Assigned:  when  notes  for  payment  of  purchase  money  for  real  estate 
are  entitled  to  priority  of  satisfaction  over  those  not  assigned.  See  Agree- 
ment.   Ewing  vs.  Arthur  and  Toby,  537. 

ASSUMPSIT. 

1.  In  an  action  of  assumpsit  against  a  sheriff  for  printer's  fees  for  advertising 

tax  sales,  it  is  not  necessary  to  produce  the  paper  in  which  such  tax  sales 
were  advertised.     Enloe  vs.  Hall,  303. 

2.  The  receipt  of  money  for  the  use  of  publisher  of  taxAales  could  not  be  pre- 
sumed from  the  fact  that  the  lands  were  levied  on  and  advertised  for  sale. 
Ibid. 

3.  Assumpsit  for  the  consideration  money  of  a  parol  sale  of  land.  See  Frauds 
and  Perjuries.      Carroway  vs.  Anderson,  61. 

4.  Repleader  not  grantable  in  assumpsit  in  favor  of  him  who  made  first  fault 

in  pleading.     Bledsoe  vs.  Chouning,  85. 

5.  Assumpsit  on  note.  What  is  a  property  contract  within  the  provisions  of  act 
of  1807,  ch.  95.     Ross  vs.  Carter  and  Brewer,  415. 

6.  When  a  gift  is  complete.     Cage  vs.  Hogg,  43, 

7.  Hull  and  Norment  agreed  that  for  the  first  year  Hull's  wages  should  be  as  low 
as  possible  and  that  after  the  cotton  factory  they  were  engaged  in  putting 
into  operation  should  be  started,  that  Hull's  wages  should  be  in  proportion 
to  the  profits  of  the  establishment;  Held,  that  this  did  not  amount  to  such 
a  special  agreement  as  should  be  set  forth  in  the  plaintiff's  declaration  as 
the  measure  of  his  damages.     Norment  vs.  Hull,  320. 

8.  Where  A  sells  real  estate  without  title  at  the  time  of  sale,  the  contract  is  a 
nullity,  and  the  vendor  may  recover  the  purchase  money  paid  under  such 
agreement.     Pipkins  vs.  James,  325. 

9.  Oliver  and  Pipkins  bought  of  James  some  groceries,  an  ice  house  and  loti 
Neily  made  a  memorandum  of  sale  headed,  "Invoice  of  articles  purchased 
by  Pipkins  and  Oliver  of  James."  One  of  the  items  of  sale  was  headed 
thus:  "one  ice  house  and  lot,  $140:"  Held,  that  this  cbn tract  as  to  the 
sale  of  the  ice  house  rnd  lot  was  void  by  statute  of  frauds,  and  the  sum 
of  $140  being  paid  could  be  recovered  back  in  assumpsit.     Ibid. 

ATTACHMENT. 

1.  Surplus  money  in  the  hand  of  a  sheriff  may  be  attached.    Atkinson  vs. 

Tucker,  300. 

2.  Attachment  bill  lies  against  property  of  non-resident.  Who  is  a  non-resi- 
dentt     Smith  vs.  Story,  420. 

ATTORNEY  IN  FACT. 

1.  Where  two  persons,  each  claiming  separate  authority  to  act  as  attorney  in 
fact  for  a  third  person,  sign  a  joint  deed,  such  joint  deed  cannot  be  regard- 
ed other  than  the  several  deeds  of  the  parties.     Gaines  vs.  Catron,  514. 

2.  The  authority  of  an  attorney  in  fact  expires  upon  the  death  of  the  princi- 
pal, and  conveyances  of  real  estate  made  by  the  attorney  after  the  death 
of  the  principal  and  without  knowledge  of  that  fact,  are  void.  Jenkins  vs. 
Atkins,  294. 

BANK  NOTES. 
1.    Courts  of  chancery  take  jurisdiction  to  give  relief  in  cases  of  lost  or  de- 
stroyed bonds,  notes,  &c.  on  the  ground  of  being  able  to  furnish  more  ade- 
quate indemnity  to  the  defendant  than  courts  of  law.    Irwin  vs.  Planters 
Bank,  145. 
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BANK  NOTES,— Continued. 
*.  Where  the  issuance  of  certain  bank  notes,  alleged  to  have  been  destroyed 
by  fire,  were  not  directly  traced  to  the  bank  of  which  they  purported  to  be 
the  notes,  and  no  description  of  them  by  date  or  letter  given:  Held,  that  it 
was  not  possible  to  give  the  defendants  adequate  indemnity,  and  therefore 
no  relief  could  be  decreed  to  complainant.    Ibid. 

BOND. 

Op  Sheriff:  motion  thereupon: 

See  Sheriff. 
Of  Guardian. 
See  Guardiah* 

BOUNDARIES. 

1.  Where  there  are  contradictory  calls,  the  one  for  an  established  line  and  the' 
other  for  the  course:  Held,  that  the  call  for  the  line  will  control  the  call 
for  the  course.    J&cAdoo  vs.  Sublett,  105. 

2.  Where  there  were  two  lines  known  as  Montfort's  line,  and  on  one  of  those 
lines  stood  "M'Culloch's  corner,  a  red  oak:"  Held,  that  in  a  deed  calling 
for  Montfort's  line  at  Iff 'Culloch's  corner,  a  red  oak,  these  words  "M'QuU 
loch's  corner,  a  red  oak/'  designates  which  of  the  lines  was  meant.    Ibid} 

BY-LAWS 

1.  By-laws  void  when  in  conflict  With  the  laws  of  the  State.  Robinson  vs* 
M>  and  A.  of  Franklin,  156. 

t.    By-laws  void  for  oppression.   Mayor  and  A.  of  C.  vs.  Bea$leyt  832; 

CALLS:  Construction  of.    See  Boundaries. 

CAPTION, 
i.    In  an  indictment  it  is  not  necessary  that  it  should  appear  in  the  caption; 
that  the  jury  were  sworn;  it  is  sufficient  if  it  appear  in  the  body  of  the  jn- 
dictment  returned  by  them  that  they  were  duly  sworn.    Long  vs.  The* 
Slate,  386. 

CA*  SA. 

1;  Where  a  cam  $a.  issues  for  the  collection  of  debt,  damages  and  costs,  with 
the  bill  of  cost  endorsed  thereon,  in  which  there  are  abreviatione  and 
lumping  charges,  the  sheriff  is  bound  ib  execute  the  writ,  notwitfc 
standing  such  abreviatione  and  lumping  charges.  Atkinson  vs.  Micheausi 
,312. 

2.  Where  a  clerk  made  a  verbal  request  of  an  individual  to  attend  to  all  the 
duties  of  his  office  in  his  absence,  but  did  not  appoint  him  his  deputy,  and 
no  oath  was  administered  to  such  person:  Held,  that  he  had  no  power  to 
administer  an  oath  or  issue  a  ca.  *a.    Ibid. 

CASE. 
1.    Counts  in  case  and  in  trover  may  well  be  joined.    Itor$ely  vs.  Branchy 

190. 
».  Where  a  count  sets  forth  a  special  contract  of  hiring,  to  wit:  that  a  slave 
hired  should  not  be  employed  "in  or  about  the  water,"  the  plaintiff  must 
show  not  only  an  employment  of  the  slave  in  or  about  the  water,  but  that 
in  such  employment  the  injury  or  destruction  of  the  slave  took  place.  No 
previous  conversion  or  subsequent  destruction  of  the  slave  will  sustain  9 
'    finding  on  such  a  count.    Ibid. 

3.  A  decree  in  ohancery  vesting  the  tirle  of  a  slave  in  complainant  on  the. 0th 
day  of  July,  or  at  any|time  thereafter,  by  payment  of  a  specified  sum  to  A. 
B.  vests  the  legal  title  to  the  slave  in  complainant,  and  complainant  is  e*<* 
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CASE.—  Continued. 

titled  to  the  value  of  such  elave  in  an  action  on  the  ease,  against  a*y  per- 
son who  should  seize  and  convert  such  slave,  without  the  payment  or  ten- 
der of  such  sum  to  A.  B.     Bankt  vs.  jFiffct,279. 

4.  Every  proprietor  of  land,  where  not  restrained  by  covenant  er  hy  en  atom, 
has  the  entire  dominion  of  the  soil  and  space  above  and  below  to  any  extent 
he  may  choose  to  occupy  it;  and  in  this  occupation  he  may  use  his  land  ac- 
cording to  his  own  judgment,  without  being  answerable  for  the  conse* 
quencesto  an  adjoining  owner,  unless  by  such  occupation  he  eithei  in  ten* 
tionally  or  for  want  of  reasonable  care  and  diligence  inflict  upon  him  an 
injury.     Humes  and  Williams  vs.  Mayor,  £c.  of  Knoxmlle,  403. 

5.  Where  the  Mayor  and  Aldermen  of  a  town  corporation  procured  a  street  to 
be  excavated  and  graded,  with  a  view  to  the  improvement  of  the  -sjtreet, 
and  in  so  doing  did  as  little  damage  as  possible,  yet  the  property  of  certain 
individuals  was  injured  thereby:  Held,  that  the  corporate  authorities  were 
not  responsible  for  the  consequences. 

6<    See  Nuisance. 

7.    See  Standee.    Jiagee  vs«  Stark,  506. 

CHALLENGE. 

1,  It  Is  too  late  to  challenge  any  of  the  members  of  a  jury  in  a  criminal  case, 
propter  defectum,  zfter  they  have  been  sworn  to  try  the  cause.  Ward  W> 
The  Slate f  253. 

2.  Where  the  court  permitted  the  attorney  general  to  challenge  juryman  prop- 
ter defectum  after  they  were  swern  and  charged,  and  the  prisoner  put  vjp- 
on  his  deliverance,  and  they  were  set  aside  against  the  consent  of  the  pri- 
soner, and  other  jurymen  substituted  in  their  pieces,  who  convicted  the 
prison  en  Held,  that  the  prisoner  was  discharged*    Ibid. 

CONVERSION. 
1,    What  amounts  to  conversion  of  a  slave.    Horsely  ve.  Branch,  19& 

CHAMPERTY. 

1.  Gass  sold  land  with  covenants  of  warranty  to  Malony;  Malony  was  sued 
in  ejectment  and  Gass  defended.  The  plaintiff  recovered  and  Malony  was 
evicted.  Gass  then  took  a  quit  claim  deed  for  the  premises  from  Malony, 
and  paid  Malony  eight  hundred  dollars  in  discharge  of  his  warranty.  This 
dBed  was  made  whilst  the  land  was  adversely  held  by  the  plaintiff  in  the 
ejectment  en  it,  and  after  he  had  held  it  for  more  than  a  year:  Held,  that 
the  deed  from  Malony  to  Gass  was  champertous  and  void  by  act  of  1821, 
ch.  66,  sec.  1,  and  no  evidence  as  to  the  fairness  and  good  faith  of  the  par- 
ties to  such  deed  would  rebut  the  presumption  of  champerty.  Oats  ve. 
MUony,  452. 

2.  This  presumption  stands  until  the  deed  is  proved  to  have  been  mlde  bona 
fide  not  merely  between  the  parties,  but  with  reference  to  the  policy  *od 
9 rovisions  of  the  champerty  act.    Ibid* 

CHARGE  OF  THE  COURT.    - 

When  error  in  the  charge  of  the  court  is  or  is  not  cause  of  reversal.  JrV- 
cher  vs.  Hart,  524:  JKarr  vs.  Rucfcer,  348:  Jforment  ve.  Hutl,  320:  Jar- 
neganvs.  Main  and  Winfield,  473. 

CLERK. 

1.  Deputy  thereof,  how  qualified  to  act.    See  Ca.  Sa. 

2.  See  Probate. 

COMMON-SCHOOL  FUND. 

See  Constitutional  Law. 
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CONSTITUTIONAL  LAW. 
1.  The  legislature  have  the  power  to  change  the  direction  of  a  donation  at 
any  time  before  the  donation  haa  been  appropriated  or  rights  acquired  un- 
der it.  Cage  vs.  Hogg,  48. 
%.  The  legislature  have  the  power  under  the  Constitution  to  prohibit  in  gene- 
ral the  keeping  of  stallions  and  jacks  for  the  purposes  of  profit  in  the  prop- 
ogation  of  stock,  and  also  to  prohibit  in  general  the  exhibition  of  shows,, 
and  yet  concede  these  privileges  toall  those  who  apply  for  license  and  pay 
for  the  privilege  the  amount  specified  by  law.     Mabry  vs.  Tarver>  94. 

3.  Where  the  court  permitted  the  attorney  general  to  challenge  jurymen  prop- 
terdefect 'mwi  after  they  had  been  sworn  and  charged,  and  the  prisoner  put  upon 
his  deliverance,  and  they  were  set  aside  against  the  consent  of  the  prison- 
er, and  other  jurymen  substituted  in  their  places,  who  convicted  the  pri- 
soner: Held,  that  the  prisoner  was  discharged.     Ward  vs.  The  State,  253* 

CONTEMPT. 

In  violating  injunction.    See  Vaughn  vs.  Law,  123. 

CONVEYANCE. 

Of  slaved  when  not  fraudulent,  and  against  whom  it  is  fraudulent.     Tttfisi 
et  al.  vs.  Martin'*,  adm'rs.  189. 

CORPORATION. 

1.  A  tax  levied  by  a  municipal  corporation  may  be  declared  void  by  the  judi* 
eiaty  department  for  oppression.    Mayor  of  Columbia  vs.  Beaxley,  232. 

2.  A  general  allegation  in  defendant's  plea  that  a  by-law  is  unequal  and  op- 
pressive, is  not  sufficient.  The  defendant  must  set  forth  and  show  by  a 
specification  offsets  the  oppressiveness  and  inequality  of  such  law.    Ibid* 

X  A  tax  levied  by  a  municipal  corporation  coatrary  to  the  laws  of  the  land  is 
void.     Robinson  vs.  Mayor,  wc.  of  Franklin,  156. 

4.  Corporations  are  liable  in  damages  for  injuries  inflicted  upon  the  real  estate* 
of  persons  by  their  agents  as  natural  persons  are.  Hume*  and  William  . 
vs.  Mayor,  be.  of  Knoxville,  403. 

CORRECTION. 

Of  errors  In  the  entering  of  judgments.    See  Records.. 

CRIMINAL  LAW. 

1.  It  is  not  necessary  that  it  should  appear  of  record  that  tile  witness*  upon 
whose  evidence  an  indictment  has  been  found,  was  sworn  mi  open  court 
and  sent  to  the  grand  jury  to  give  evidence  in  that  case.  Oilman  vs.  The 
State,  59. 

2.  If  the  witness  be  not  sworn  in  open  court  in  fact  it  is  error,  but  the  de- 
fendant must  plead  the  matter  in  abatement.    Ibid, 

3.  When  master  is  witness  for  or  against  his  slave.    See  Witness* 

4.  When  mistrial  may  be  entered  in  the  trial  of  a  slave.    See  Mistrial. 

fr.    Lost  property  is  not  the  subject  of  larceny.    See  Larceny.    Lawrence  VBk 

The  State,  22ft. 
6*    \t  m  too  late  to  challenge  any  qf  the  members  of  a  jury  in  a  criminal  case, 
propter  defectum,  after  they  have  been  sworn  .     Ward  vs.  The  State,  243 ._ 
.    7.    When  the  court  will  discharge  because  the  party  has  been  onoe  pat  in  jeop" 
ardy  of  his  life.    See  Constitutional  Law. 

8.  It  is  not  necessary,  in  a  presentment  under  the  act  of  1823,  ch.  26,  sen.  1, 
for:  treating  electors  for  tire  purpose  of  obtaining  their  votes,  that  fif  should 
appear  of  record  that  such  presentment  was  found  on  the  personal  know* 
ledge  of  two  of  the  grand  jurors.     The  State  rev  JDarnal,  290, 

9.  Where  attorney  general  is  oatMed  to  tax  fee.    See  Tax  Fjw, 
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CRIMINAL  LAW. —Continued. 
JO.     When  an  indictment  for  Horse-racing  good.  See  Gaming,  *. 

11.  In  an  indictment  for  murder  ft  is  not  necessary  that  it  should  appear,  in  the 
caption  that  the  jury  were  sworn;  it  is  sufficient  if  it  appear  in  the  body 
of  the  indictment  returned  that  they  were  duly  sworn.  Long  vs.  State,  386- 

12.  Misdemeanor  by  constable  in  selling  by  fi.  fa.  the  only  horse  of  the  head  of 
a  family  engaged  in  agriculture.    See  Misdemeanor. 

13.  An  individual  may  be  put  upon  his  trial  upon  a  presentment  instead  of  an 
indictment.    Smith  vs.  The  State,  396.    See  Drunkenness. 

14.  Power  of  court  to  enter  mistrial.    See  Mistrial.    See  Challenge. 

CONSEQUENTIAL  DAMAGES. 
See  Case  4. 

COSTS, 

See  Tax  Fee. 

COUNTS. 

1.  In  case  and  in  trover  may  well  be  joined.    Homely  vs.  Branch,  199. 

2.  See  Case.     Horeely  vs.  Branch  199. 

3.  When  there  are  several  counts  in  a  declaration  and  a  jury  find   for  the  de. 

fendanton  all  but  one,  and  for  the  plaintiff  on  that:  Held,  that  though  the 
evidence  may  show  a  good  cause  of  action,  yet  if  it  be  inapplicable  to  the 
count  on  which  the  jury  have  placed  their  verdict,  such  verdict  cannot  be 
sustained.    Ibid. 

COVENANT. 

1.  M'C'.ahahan  obligated  himself  to  serve  Keeble  thirteen  months  for  a  sttpu^ 
lated  compensation  as  an  overseer.  Re  served  a  portion  of  the  time  and 
then,  by  parol  agreement,  Harrison  wassubstitutedfin  the  place  of  M'Clan- 
ahan,  who  served  Keeble  the  balance  of  the  thirteen  months:  Held,  in 
an  action  of  covenant  by  M'Clanahan  against  Keeble  for  his  wages,  that 
he  pould  not  ajlege  and  prove  by  paiol  that  Harrison's  service  was  substi- 
tuted in  lieu  of  his  own;  such  an  agreement  discharged  as  to  one  hy  sub- 
sequent parol  agreement  cannot  be  enforced  as  to  the  other.  JPClanahan 
vs.  Keeble,  120. 

2.  P.  Murphey  gave  his  covenant  to  Goin  to  re-deliver  a  hired  slave  at  the 
end  of  twelve  months,  and  at  the  time  of  the  delivery  an  execution  against 
W.  Murphey  was  levied  upon  him:  Held,  that  the  delivery  was  a  valid  de- 
livery and  a  discharge  of  the  covenant,  notwithstanding  the  subsisting  le- 
vy.   Murphey  vs.  Goin,  440. 

DAMAGES. 

1.  The  court  will  not  set  aside  the  verdict  of  a  jury  in  ft  civil  action  on  the 
ground  that  the  damages  are  excessive  unless  they  are  flagrantly  outrage- 
ous and  extravagant,  evincing  passion,  partiality  or  corruption:  such  dam- 
ages as  all  mankind  would  at  once  pronounce  unreasonable.  Boyert  vs. 
Pratt,  90. 

t.    Damages,  consequential.  Hume*  and  WUHanu  vs.  Mayor  of  Kno*«ttfe,403. 

3.  See  Property  Contract. 

4*    Damages  for  detention  of  dower.    See  Dower. 

5.  Damages  for  the  conversion  of  a  slave.    Bortely  vs.  Branch,  199. 

6.  Damages  recovered  on  an  indictment  for  larceny:  the  value  of  property 
converted*    Lawrence  vs.  The  Stole,  228. 

y.    Damages  in  assumpsit.    See  Assumpsit. 
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DEBT. 

1.  An  action  of  debt  will  He  upon  a  bill  single  payable  in  Tennessee  money, 
Alabama  money,  Brandon  money,  &c.    Gift  vs.  Hall  and  Simpson,  480. 

5.  Where  the  words  "Brandon  money"  were  written  on  the  face  of  a  bill  sin- 
gle payable  in  dollars,  but  below  the  seal,  and  it  did  not  appear  that  the 
words  "Brandon  money"  were  placed  on  the  same  at  the  time  of  the  ex- 
ecution of  the  instrument,  it  will  not  be  regarded  by  ihe  court  a&a  part  of 
the  contract.    Ibid. 

3.  The  defendant  should  have  craved  oyer  of  the  instrument  and  of  the  words 

written  upon  it,  and  then  pleaded  that  they  were  a  part  of  the  contract) 
the  question  of  fact  could  then  have  been  submitted  properly  to  the  deter- 
mination of  a  jury.    Ibid. 

4.  For  escape.    See  Ca.  Sa.    Atkinson  vs.  Micheaux,  312. 

6.  Due  by  account,  before  justice,  when  barred.    Phipps  vs.  Richmond,  21. 

6.  For  penalty  in  violating  the  by-law  of  corporation.  Robinson  et.  Mayor 
and  Aldermen  of  Franklin,  156. 

7.  For  tax  laid  by  corporation.    Beasley  vs.  Corporation  of  Columbia,  232. 

8.  On  record  w.  administrator.    What  are  assets?    Marr  vs.  Rucker,  348* 

DEED. 

1.  A  clerk  in  taking  the  acknowledgement  of  deed  of  bargain  and  sale,  man 
allege  his  personal  acquaintance  with  the  bargainor,  or  the  certificate  will 
be  defective  and  the  deed  will  create  no  lien  against  a  judgment  creditor. 
Peyton  vs.  Peacock,  133. 

2.  If  it  doth  not  contain  any  description  of  land  intended  to  be  conveyed  it 

will  also  be  defective.    Gaines**.  Catron, 514. 

3.  By /sou  covert  j  must  be  acknowledged  by  her  in  open  court  in  mode  pre- 
scribed by  law,  or  it  will  be  invalid.    Wilks  vs.  Fitzpatrick,  et  ofr.,  54. 

4*    Power  of  partners  to  bind  each  other  by  deed.    See  Partners. 

5.  Where  a  deed  of  trust  and  its  authentications  are  exhibited  to  the  court, 
the  court  is  bound  to  notice  its  defects  in  a  question  of  priority  of  lien, 
though  the  answer  dees  not  insist  upon  such  defects.  Peyton  e».  Peacock,  135. 

6.  Shall  not  be  varied,  contradicted,  enlarged,  or  diminished  by  parol.  Rich- 
ardson vs.  Thompson,  <tdmyr.  151 . 

7.  What  creates  a  present  interest  in  remainder,  and  is  not  testamentary. 
Johnson  vs.  Mitchell,  ei  tOt>,  173. 

Or  Trust. 

8.  When  not  fraudulent.  See  Twiss  et  al.  vs.  Martins'  administrators  and 
distributees,  189. 

9.  What  are  the  evidences  of  fraud  in  a  deed  as  against  creditors.  Jones  et. 
Read, 335. 

Of  Mortgage. 

10.  Who  are  necessary  parties  in  a  bill  for  fbrecleiure^hereof.  See  Mortgaoe: 
Mime  vs.  Minis,  425. 

11.  When  a  parol  condition  may  be  set  up  to  a  deed.  Perry  et.  Pearson  and 
Anderson,  431. 

Of  Sale. 

12.  When  in  fraud  of  dower.    See  Dower:  London  vs.  London,  1. 
Of  Gift. 

13.  When  not  in  fraud  of  dower.    See  Dower:  M'Intoeh  et.  Ladd,  469. 

14.  When  void  for  champerty.    See  Champerty:  Gass  vs ,  Malony,  452. 

15.  When  a  deed  of  conveyance  estops  the  vendor  and  under  what  circum- 
stances.   Jarnigan  et.  Mairs  and  Win  field,  473. 

10.  When  a  parol  trust  attaches  to  a  deed  of  conveyance  so  as  to  subject  real 
estate  to  JL  fa.  against  cestui  que  trust.    Sraitheal  et.  Gray,  ft  flit.  491 . 
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DEMAND. 

See  Property  Contract. 

DEPOSITION. 

Where  the  reading  of  a  deposition  in  equity  is  rejected  at  the  hearing 
and  no  bill  of  exceptions  is  taken  and  filed  showing  the  ground  of  such 
rejection,  and  the  cause  is  taken  up  by  appeal,  the  deposition  rejected  is 
not  a  part  of  the  record,  and  its  contents  cannot  be  regarded.  Perry  vs. 
Pearson  and  Anderson,  431. 

DEPUTATION. 

See  Crocket  vs.  Latimer,  272 

DETINUE. 

1.  Detinue  lies  at  the  instance  of  pledgor  or  tender  of  money  due  pledgee. 
Banks'™.  Wilks,279. 

2 .  See  Limitations,  3,  Norment  «#.  Smith,  46. 

DISCOVERY, 

Bill  by  garnishee  to  ascertain  what  payments  have  been  made  by  execu- 
tion debtor  lies.    See  Garnishee:  Hikie  e#.  Currin,  74. 

DONATION. 

When  irrevocable.    See  Constitutional  Law.    Cage  ««.  Hogg, 4$. 

DOWER. 

1.  Where  a  widow  filed  her  bill  charging  her  deceased  husband  whh  selling 
and  conveying  his  laad  with  intent  to  defraud  her  of  her  dower,  and  pray- 
ing dower  and  damages  fop  the  detention  thereof,  and  the  chancellor  anb- 
mitted  both  the  validity  of  the  deed  and  the  quantum  of  damages  to  a  ju- 
ry: Hold,  that  the  submission  of  the  matter  of  damages  to  the  jury  Was 
not  in  accordance  with  chancery  practice.  The  validity  of  the  deed  being 
settled  by  the  verdict  of  the  jury,  the  court  should  give  relief  by  assigning 
dower  and  taking  all  proper  account*  between  the  parties.  London  e#, 
London,  1. 

2.  The  finding  of  the  jury  does  not  preclude  the  court  fycm  calculating  and 
ascertain  rag  for  itself  the  true  amount  of  damages.    Ibid. 

3.  The  vendor  of  land  is  entitled  to  hare  it  sold  for  the  payment  of  purchase 
money,  and  his  claim  is  superior  to  the  claim  of  the  widow  of  vendee  to 
dower,  she  homing  under  title  bond.    Williams  «#•  Woods,  406, 

4.  Where  a  bill  is  filed  by  mortgagee  for  sale  of  mortgaged  premises  after 
death  of  mortgagor,  it  is  not  necessary  that  the  widow  of  mortgagor  should 
be  made  a  party  to  such  bill,  such  decree  not  affecting  her  rights.  Mima 
rf.  Mime,  425. 

*»  Coaveyances  of  real  estate  by  deeds  of  gift  to  children  are  net  fraudulent 
against  a  wife's  right  of  dower  because  not  founded  upon  a  vaiuaMe  con- 
sideration. To  render  them  fraudulent  and  void  there  must  be  an  actual 
specific  intent  to  defraud  in  the  making  of  such  conveaaaoesv  ^Wlntosh 
vs.  Ladd,459. 

DRUNKENNESS. 
1.    Drunkenness  is  an  offence  against  good  morale,  and  a  single  act  is  indict- 

ble. 
*•    The  presentment  charged  that  Robert  Smith  was,  on  the  6th  of  Manob, 
1839,  unlawfully,  openly,  publicly  and  notoriously  drunk:    Held,  that  this 
wan  an  insufficient  description  of  the  offenoo  and  the  prooentment  bad. 
fltnien  «i.  TheSwte*  3M» 
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EJECTMENT. 

1.  A  Hie  of  real  estate  made  on  the  second  day  of  the  term  is  valid,  and  af* 
tet  that  void.    See  Return  Day.     Valentine  vs.  Cooley,  etals.  38. 

A.  A  tenant  in  possession  cannot  become  defendant  in  an  action  of  eject* 
nient,  unless  he  enters  into  the  common  rule  to  confess  lease,  entry  and 
ouster,  and  causes  himself,  by  order  of  the  court,  to  be  so  made.  Hud- 
dietton  vs.  Hughlett,  64. 

3.  A  writ  in  ejectment  against  the  tenant  in  possession  returned  "executed," 
constitutes  no  evidence  of  too  service  of  the  declaration,  and  proof  of  ser- 
vice is  necessary.    Ibid. 

4*    See  Admission:  Esttopfel:  Agreement.     Walton  vs.  Jfetseem,  140. 

6.  See  Occupancy.    Kelly  vs.  Hare,  I €3. 

a.    Adverse  possession  of  land  for  seven  years,  by  title  bond,  baratbe  suit  of 
all  persons  to  the  extent  of  the  boundary  defined  in  eucli  title  bond. 
Bvmon  vs.  Johnson,  261. 

7.  Parol  agency  to  loaae  land.    See  Lease*    Johnson  vs.  &omer»,268. 

8.  See  Tax  Sales.     Gardner  and  Jtiosely  vs.  Bream,  354.    Anderson?*.  Pat- 

ten and  Lewder,  869* 
•X,    A  naked  possession  for  seven  years  without  color  of  title  does  not  give  ti- 
tle in,/**    Hanmtmve*  Wallace,  448. 

10.  See  Champerty.     Gass  vs.  Jttalony ,  452. 

11.  See  Probate:  Atioemet  in  fact:  SoBVivoRSHir.    Gaines  vs.  Catron,  614. 

ENTRY. 
1.    When  void  and  to  what  extent  when  made  on  an  occupant  claim.    See 

Occupant.    K*Up  vs.  Hart,  163. 
ft.    See  Land  W areas*.    Graham  we.  Smith,  54*. 

ESTATE. 

See  Life  Estate. 

ESTOPPEL, 

What  does  and  what  does  not  amount  to  an  estoppel.  See  BerryhUPe  ex- 
ecidorsve.  M'Ree's  e&culors  and  Greenway,  31:  WUks  vs.  Fitgpatribk, 
54:  Vaughn  vs.  Law,  12%  Walta*  vs.  JVcietw,  141;  J3«n»e<  vs.  Bahert 
399-  P Other  v».  Hart,  524. 

EVIDENCE. 
1.    An  acknowledgment  by  a  partner  after  the  dissolution  cannot  affect  tfeo 

rights  of  the  co- partner.    BerryhiWs  executors  vs.  Jt'JUtf*  executors  and 

Chreenway>3l. 
2*    A  garnishee  has  a  right  to  the  answer  of  judgment  creditor  to  be  used  as 

evidence  in  his  favor  to  show  that  the  debt  of  judgment  creditor  has  been 

satisfied.    Binkle  vs.  Currin,  74. 

5.  The  testimony  of  a  master  is  competent  for  or  against  his  slave  on  his  trial 
for  a  criminal  offence.    Elijah  vs.  The  Stale,  102. 

4»  Parol  evidence  is  inadmissible  to  show  that  one  partner  had  authority  to 
bind  his  co- partner  by  deed.     Turbeville  and  Darden  vs.  Ryan,  1 13. 

&•  Parol  evidence  inadmissible,  at  the  instance  of  plaintiff  seeking  to  enforce 
a  covenant,  to  ebow  that  plaintiff  was  excused  from  a  fulfilment  of  the 
covenants  obligatory  on  him*    M  'Glanahan  v*»  Jteeble,  120. 

6.  Where  a  defendant  read  a  deed  signed  by  particular  persons  as  executors: 
Held,  that  it  operated  as  an  admission  that  they  were  execiiters  in  lien 
of  proof  to  that  effect  by  the  defendant.     Walton  vs.  Mmwem*  14£, 

7.  Pawl  evidence*  inadmissible,  both  in  law  and  equity,  t*eala*g*,  diminish , 

contradict  or  vary  the  terms  and  extent  of  an  agreement  under  seal. 
Richardson  vs.  Thompson,  l&l. 
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EVIDENCE—  Continued. 
«.    Where  a  j  ury  -find  for  plaintiff,  on  one  only  of  several  counts,  thotogh  the  ev- 
idence show  a  good  cause  of  action,  yet  if  it  be  not  applicable  to  the  count 
upon  which  the  jury  placed  their  verdict,  it  cannot  be  suetained.    Horse- 
/y  vs.  Branch,  190 

0.  Where  a  landlord  gave  a  lease  upon  his  land  by  parol,  and  his  agent  af- 
terwards, without  authority  in  writing,  gave  a  written  lease,  and  the  les- 
sor addressed  a  letter  subsequently  to  the  lossee  recognising  his  possession 
of  the  premises  as  his  lessee,  it  was  improper  for  the  court  to  have  deci- 
ded that  such  letter  was  written  in  reference  to  the  first  parol  lease,  and 
upon  that  assumption  X6  have  rejected  the  testimony.  The  letter  was 
competent  evidence  and  should  have  been  submitted  to  the  jury,  leaving 
them  to  determine  whether  such  letter  was  written  in  reference  to  the 
first  or  second.    J6hn$on  vs.  Somen,  268. 

10.  In  an  action  of  assumpsit  for  printer's  fees  for  publishing  tax  sales,  it  is 

not  neeessary  to  produce  the  paper  in  which  the  advertisements  were 
made.    Enloe  vs.  Hail,  303. 

11.  The  plaintiff  in  an  issue  upon  the  plea  of  fully  administered,  stay  prove 
assets  not  included  in  the  inventory,  or  where  there  is  no  inventory  may 
show  that  assets  came  to  the  hands  of  administrator.  ^farrTvs.  Rucker, 
348. 

It.  in  cases  of  sales  of  land  for  taxes,  evidence  behind  the  judgment  cannot 
be  looked  at  to  sustain  the  validity  of  the  judgment.  The  judgment  stands 
or  falls  upon  the  recitation  of  facts  upon  its  face.  Anderson-  vs  Potto* 
and  Ldwder,  369r 

13.  The  defendant  in  an  execution  may  waive  the  benefit  of  the  act  allowing 

to  poor  persons  one  horse,  mule  or  yoke  of  oxen;  but  in  the  absence  of 
proof  it  will  not  be  presumed  that  he  waived  it,  but  on  the  contrary  there- 
of the  officer  indicted  for  violating  this  statute  must  prove  the  waivers 
State  vs.  Haggard,  390. 

14.  Where  it  was  agreed  that  four  cents  per  pound  shoujd  be  the  price  at 
which  iron  should  be  delivered  in  discharge  of  a  written  contract  for  the 
delivery  of  iron:  Held,  that  nb  evidence  not  contained  in  the  written 
agreement  bound  the  parties;  it  might  however  t>e  regarded  as  evidence 
of  val u  e .    Ross  vs .  Carter  arid  Breiber,  415. 

15.  A  parol  condition  to  a  written  contract  wilt  be  set  up  in  equity  when  nbl 

inserted  by  fraud  or  mistake,  but  the  evidence  of  such  condition  must  be, 
satisfactory  and  conclusive.  Perry  vs.  Pearson  and  Anderson ,  431 . 
}6.  Curlin  instituted  an  action  under  the  act  of  1833,  ch.  -80,  sec.  1,  to  recover 
the  value  of  a  horse  sold  by  fi.fa.  for  his  debts:  Held,  that  the  declaration 
of  plaintiff  thathe  had  sold  the  horse  to  a  third  person  was  competent  ev- 
idence to  go  to  the  jury,  yet,  if  in  point  of  fact  no  such  sale  had  taken 
place  he  would  be  entitled  to  recover.    Byrd  vs.  Curlin,  466. 

17.  Ephraim  Gray  purchased  and  paid  for  a  lot  of  ground,  and  procured  a  deed 
to  be  made  to  H.  Gray  for  his  benefit:  Held,  that  H.  Gray  held  this  lot 
as  trustee  of  E.  Gray,  and  that  it  was  subject  to  fi.  fa.  from  a  court  of  law 
and  that  this  trust  could  be  raised  by  parol  evidence.  Smitheal  vs.  Gray 
elaU.  491. 

18.  Where  the  evidence  authorised  the  verdict,  yet  the  verdict  could  not  be 
sustained  unless  the  court  became  judges  of  the  fact:  Held,  that  the  court 
should  reverse.    Pitcher  vs.  Hart,  524. 

EXECUTOR, 

1.  See  Limitations,  3. 

2.  If  an  executor  take  and  detain  property  of  which  his  testator  had  posses 
sion,  but  no  title,  he  will  be  held  individually  liable  in  detinue  for  the 
wrongful  detainer.    JVbrment  vs.  Smith,  46. 
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EXECUTOR— Continued. 

3.  Isaac  Shelby  died,  having  made  bis  hat  will  and  appointed  John  SheHnr 
his  executor.  John  Shelby  died,  having  appointed  A.  M.  Shelby  his 
executor:  Held,  that  A.  M.  Shelby  was  the  executor  of  the  first  testa- 
tor; yet  a  failure  to  give  bond  and  qualify  as  executor  of  the  first  estate,  in 
pursuance  of  the  provisions  of  the  act  of  1813,  ch.  119,  sec  3,  was  a  re- 
nuneiaticn  of  q|p  executorship.    Drone  vs.  Bay  list,  174. 

4.  Where  a  testator  appointed  A  his  executor  and  the  testamentary  guardian 
of  his  children,  with  power  to  sell  property  for  payment  of  debts,  to  give 
property  to  the  legatees  as  they  should  come  of  age  or  marry,  and  to  keep 
the  balance  of  the  property  together  and  cultivate  the  farm  for  the  support 
of  the  widow  and  children  till  the  youngest  came  of  age:  Held,  that. after 
the  payment  of  some  legacies  and  the  placing  the  property  on  the  farm, 
A  held  the  property  as  testamentary  guardian  and  not  as  executor.    Ibid* 

EXHIBITS. 

Where  a  deed  and  its  authentications  are  exhibited  to  the  court  in  a  bill, 
the  court  is  bound  to  notice  the  defects  of  such  deed  and  its  authentica- 
tions, though  the  answer  may  not  insist  upon  them  as  matter  of  defence. 
Peyton  vts.Peacok,  135. 

FELONY. 

See  Assault:  jCriminal  Law* 

FEME-COVERT. 

Her  power  to  bind  herself  in  regard  to  the  transfer  of  a  legacy  due  her. 
See  Husband  and  Wife,  Wilks  vs.  Fitzpatrick,  el.  ait,  54. 

FIERI  FACIAS. 

Fi.fa.  finds  personal  property  from  its  test,  and  any  alienation  made  after 
that  date  is  void  as  against  the  plaintiff  in  execution.  Crockett  «t.  Lati- 
mer, 272. 

5.  The  second  day  of  the  term  is  the  return  day  of  fi.  fa.  and  sale  of  real  es 

tate  after  second  day  is  void.    Valentine  vs.  Cootey,  38. 

FRAUD. 
1.    Fraudulent  conveyance  of  real  estate  to  defeat  dower,  void.    London  et. 

London,  1. 
S.    The  fact  that  a  feme-covert  joins  her  husband  in  the  transfer  of  a  legacy 

due  her,  for  which  her  husband  received  a  valuable  consideration,  does  not 

make  such  transfer  valid  against  her  on  the  ground  that  she  participates  in 

a  fraud.    Wilks  vs.  Fitzpatrick  et  ah.  54. 

3.  See  Twiss  et  al.  vs.  Martin's  distributees  and  administrators,  189. 

4.  Fraud  of  trustee  against  cestui  que  trust  by  collusion  with  a  third  person. 
M 'Alister  vs  Olmstead,  211. 

5.  Where  there  are  various  considerations  set  forth  in  a  deed  of  conveyance 
of  real  estate,  and  such  deed  is  attacked  on  the  ground  of  fraud,  by  cred- 
itors, the  failure  to  prove  such  considerations  furnishes  the  indications  of 
fraud.    Jones  vs.  Read,  335. 

6*  Fraudulent  disposition  of  assets  of  estate  by  administrator.  See  Adminis- 
trator, Marr  vs.  Rucker,  348 

7.  A  parol  condition  to  a  written  contract,  not  inserted  by  fraud,  will  be  set 
up  in  equity.    Perry  vs.  Pearson  and  Anderson*  431.  m 

S.  To  make  gifts  of  real  estate  to  children  fraudulent  against  a  widow's  right 
of  dower,  there  must  be  an  actual  specific  intent  to  defraud  in  the  making 
of  such  conveyances.  Reasonable  advancements  to  children  by  first  wife 
are  not  necessarily  fraudulent,    M'lntosh  and  wife  et.  Ladd  si  ai*.  459. 
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FRAUD— Continued. 
v.  A  sale  bf  a  horse  made  with  a  view  to  defraud  creditors,  though  void  as  to 
creditors,  is  binding  between  the  parties  to  such  fraud* lent  sale*  Byrd 
«v.Curtfn,466. 
ft*).  Where  a  plaintiff  instituted  an  action  to  recover  the  value  of  a  mare  by 
virtue  of  the  laws  passed  for  the  benefit  bf  poor  parsons,  which  had  been 
sold  under  hjt.jk.  against  hime  Held,  that  the  fraudulent  sale  of  the  mare 
to  a  third  peveon  would  del  eat  his  right  [of  recovery:  Held*,  also,  that  a 
declaration  to  that  affect  would  be  co  nope  tent  evidence  to  go  to  the 
jury,  yet  if  in  point  of  fact  no  suea  sale  had  taken  place  .lie  would  be  en- 
titled to  recover.    Ibid. 

tfEAUDS  AND  PERJURIES,  STATUTE  OF. 
.1.  To  five  Validity  to  an  agreement  respecting  the  title  and  boundary  of  land 
there  must  be  a  writing  between  the  parties  evidencing  the  terms  of  the 
agreement;  but  it  is  not  necessary  that,  in  a  suit  upon  such  agreement, 
the  declaration  should  alledge  the  agreement  to  be  in  writing;  it  ia  matter 
of  evidence*  Car ro way  «.  Anderson,  01. 
fU  When  title  to  slave  vests  by  continued  possession  tinder  parol  loan. 
Twtss  of.  Martin,  189. 

3.  Parol  authority  good  to  lease  land.    Johnson  vs.  Somers,  268. 

4.  What  is  a  sufficient  memorandum  of  contract  as  to  real  estate  be  binding 
onjthe  parties.    Pipkin  ««.  James,  325. 

GAMING. 

1.  Where  an  indictment  charged  the  defendant  with  unlawfully  betting  two 
dollars  upon  a  horeo-raee,  which  Was  not  run  upon  a  track  or  path  kept  for 
the  purpose  of  horse-racing:  Held,  that  an  indictable  offence  wae  charged. 
State  v$.  Posey,  384. 

5.  It  is  indictable  by  the  statutes  of  this  State  to  bet  upon  a  match  at  cock- 
fighting.    JSagley  vs:  The  State,  486. 

3.  The  statutes  made  to  suppress  gaming  are,  by  the  provisions  of  the  act  of 
1824,  ch.  5,  sec.  5,  to  be  construed  remediaNy,  and  therefore  certainty  to  a 
common  intent  is  all  that  is  required  in  charging  the  offence  of  gaming.  lb. 
4.  The  indictment  charges  that  the  defendant  did  unlawfully  game,  bet  and 
hazard  upon  a  match  at  cock-fighting  a  valuable  thing,  to  wit,  &c.  Held, 
by  the  court,  that  allegation  charged  the  game  with  sufficient  certainty, 
and  also  charged  with  sufficient  certainty  that  the  game  was  played.  lb. 

GARNISHEE. 
f.    A  garnishee  has  a  right  to  file  his  bill  for  discovery  against  the  execution 
creditor  and  compel  him  to  say  whether  his  jadgment  against  the  debt- 
or has  not  been  satisfied  in  whole  or  in  part,  and  to  use  the  answer  as  evi- 
dence in  the  motion  against  himself.    Hinkle  v$.  Currin,  74. 

2.  It  is  not  necessary  that  a  bill  for  discovery  should  set  out  particularly  the 
pleadings  in  a  cause  which  is  pending  at  law  so  as  to  show  what  precise 
Issues  are  made  by  the  parties.  It  is  sufficient  if  the  bit?  so  describe  the 
case  that  the  court  of  chancery  can  see  that  an  appropriate  issue  may  ba 
made.     Ibid. 

3.  Grant  when  void.    See  Occxtpant.    Kelly  4*.  Hare,  163. 

GUARDIAN. 

1.    Guardian  testamentary.    See  ffienctrrou    Draae  w.  Bay***,  **•**,  174. 
%.    M'Atister,  by  will,  appointed  Niohol  guardian  of  hit  oh  i  Id  ran  and  execu- 
tor, and  died.    Hi o hoi  qualified  *•  «xocutorr  but  did  not  take  upon  him- 
self the  duties  of  guardian;  but,  after  acting  an  executor  of  the  will  six 
rears*  renounced  the  guardianship.    Olmstoad  was  appointed  guardian 


GUARDIAN— Cbnlimurf. 

end  gave  a  feti  acquittance  to  Niohol  for  the  entire  estate:  Held,  that  the 
appotntaeeat  of  Olmetead  was  legal  and  valid,  and  that  though  Nienol  was 
named  guardian  in  the  will,  and  may  have  done  an  act  appropriate  to  the 
character  of  guardian,  that  did  not  make  him  sueh.  M'Alistex  ut.  Olm- 
stead, 210. 

3.  One  of  the  heirs  died  without  issue,  and  no  letters  of  administration  were 
ever  taken  out  upon  his  estate.  Olmstead  received  his  portion  as  guar- 
dian: Held,  that  Olmstead  was  liable  for  all  that  he  received  as  the  proper- 
ty of  hia  wards.  The  guardiaa  ia  not  permitted  to  contest  the  validity  of 
bis  wards'  title  to  the  estate  which  he  received  as  belonging  to  them* 
Whatever  he  received,  he  is  bound  to  account  for.    Ibid, 

4.  The  securities  of  a  guardian  are  liable  to  the  fall  extent .of  hie  obligation.  Mb. 

6.  Perkins  and  Olmstead  drew  a  joint  bill  on  a  commission  house  foe  the  ben- 
efit of  Olmstead.  Perkins  paid  the  money  and  prayed  that  it  might  be  al- 
lowed asa  setoff  against  the  claims  of  complainant:  Held,  that  it  not  ap- 
pearing that  it  was  agreed  at  the  time  the  draft  was  drawA  that  Perkins 
should  pay  it,  and  that  the  payment  should  go  towards  the  discharge  of  his 
bond  in  the  haadsof  the  guardian,  the  credit  could  not  be  allowed.    Ibid. 

6,  If  Perktne  advanced  this  money  for  the  private  purposes  of  Olmstead  when 
he  knew  that  Olmstead  was  insolvent,  with  an  agreement  that  it  should  be 
applied  in  extinguishment  of  a  debt  due  to  him  as  trustee,  this  would 
constitute  Perkins  pctrticeps  in  a  fraud  upon  the  complahMOtt,  and  he 
would  be  held  liable  for  the  amount,  notwithstanding  the agreement  that 
it  should  be  considered  as  a  payment.    Ibid* 

HORSE-RACING. 

When  indictable.    See  Gaming. 

HUSBAND  AND  WIFE. 
1.  In  order  to  bind  a  wife  by  a  transfer  of  a  legacy  due  her  she  must  be  priv- 
ily examined  in  court  touching  her  consent  te  suoh  transfer.  Wilks  *#. 
Fitzpatrick,  el  alt.  54. 
ft.  The  fact  that  a  wife  joins  her  husband  in  the  transfer  of  a  legacy,,  for 
which  her  husband  receives  a  valuable  consideration,  does  not  make  such 
transfer  valid  against  her  on  the  ground  that  she  participates  in  a  fraud. 
The  transferee  is  bound  to  know  what  legal  rights  tie  acquires,  and  what 
rights  the  law  permits  her  to  set  up.    &id. 

INDICTMENT. 

1.  It  ta  not  necessary  that  it  should  appear  of  record  that  the  witness,  upon 
whose  evidence  an  indictment  for  gaming  has  been  found*  was  sworn^in 

?>en  court  and  sent  to  the  grand  jury  to  gfve  evidence*       Gilraan  vs. 
he  Sate,  59. 

2.  If  the  witness  be  not  sworn  in  open  court  it  is  error,  bat  the  defendant 
must  plead  the  matter  in  abatement.    Ibid, 

3.  See  PsBSBNTMEirr. 

4.  Where  an  indictment  charged  the  defendant  with  unlawfully  belting  two 
dollars  upon  a  horse-race,  which  was  not  run  upon  a  track  or  oath  made 
or  kept  for  the  purpose  of  horse-racing:  Held,  that  an  indictable  osaVnce 
was  charged.    State  «».  Posey,  994. 

ft.    See  Caption. 

6.  An  individual  may  be  put  upon  his  trial  upon  a  presentment  instead 
of  upon  an  indictment.    Smith  v#.  State  396. 

7.  What  is  sufficient  certainty  in  charging  the  offence  of  gaming.  See-  €t*« 
Mine. 
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INSURANCE. 

1.  Where  goods  are  insured  against  "thieves,"  the  insurers  are  not  liable  for 
loss  by  simple  theft  but  for  loss  by  robbery  only.  Marshall  at.  Insurance 
Company,  99. 

S.  To  lash  a  flat-boat,  descending  tho  Mississippi,  laden  with  produce,  to  a 
steam-boat  to  be  towed,  is  a  departure  from  and  a  violation  of  the  contract 
of  insurance.  Stewart  vt.  Tennessee  Marine  and  Fire  Insurance  Compa- 
ny, 242. 

3.  But  if,  after  a  peril  insured  against  has  been  encountered  by  the  flat-boat, 
as,  for  example,  collision  with  a  steam- boat,  the  master,  believing  the  dan- 
ger of  immediate  loss  to  be  imminent;  cause  his  boat  to  be  lashed  to  a 
steam-boat  to  be  towed  to  the  nearest  landing,  though  this  enhance  the 
danger  and  contribute  to  a  loss,  yet  if  honestly  intended  by  the  master, 
the  underwriters  will  not  be  thereby  discharged.  For,  in  such  circum- 
stances, the  master  is  the  agent  of  ail  concerned,  underwriters  as  well  as 
owners,  and  his  errors  of  judgment  will  not  discharge  the  former.    Ibid. 

4.  Otherwise,  if,  after  the  injury,  the  boat  is  able  to  sail  and  does  sail  to  a 

landing,  and  repairs  are  there  omitted  by  the  master  as  unnecessary,  or 
repairs  being  impracticable,  he  omit  to  tranship  the  cargo,  which  is  lost 
by  reason  of  the  injury  to  the  boat.  For,  in  such  case  the  master  is  agent 
of  the  owners  who  must  bear  losses  arising  from  his  negligence,  unskil- 
fnlness  or  errors  of  judgment.    Ibid. 

5.  It  is  not  barratry  in  the  master  to  omit  to  make  practicable  repairs,  or  to 
tranship  the  cargo;  or  to  deviate,  unless.,  in  so  acting  or  omitting  to  act, 
his  purpose  was  to  injure  the  owners.    Ibid. 

JUDGMENT. 

A  judgment  of  justice  entered  up  in  the  following  words,  "judgment  in 
favor  of  plaintiff  for  sixty-one  dollars  and  eighty-three  cents  and  costs,"  is 
a  valid  judgment  in  conformity  with  the  warrant  and  against  all  the  de- 
.  fend  ants  therein  named.    Parker  and  Collier  v«.  Swan,  80. 
Judgment  bt  Motion*    See  Motion. 

JURISDICTION. 

1.  Where  a  court  or  justice  has  no  jurisdiction  of  the  subject  matter  in  dis- 

pute, such  want  of  jurisdiction  cannot  be  waived  by  appearance,  plea,  con- 
sent, or  in  any  way  whatever,  and  any  judgment  rendered  in  such  case 
must  be  void  to  all  intents  and  purposes.    Agee  v  $.  Dement,  332. 

2.  Where  a  court  or  justice  has  jurisdiction  of  the  subject  matter,  but  not  of 
the  person,  such  want  of  jurisdiction  of  the  person  may  be  waived  by  con- 
sent, or  by  plea  to  the  merits,  and  cannot  afterwards  be  asserted.    Ibid. 

%  Where  a  warrant  was  returned  for  trial  before  ajju slice  legally  competent  to 
try  such  warrant,  and  such  justice  transferred  it  to  the  jurisdiction  of  ano- 
ther justice:  Held,  that  such  transfer,  without  the  consent  of  plaintiff  and 
defendant,  was  illegal,  yet  if  the  party,  plaintiff  or  defendant  objecting 
thereto,  did  not  plead  in  abatement,  but  pleaded  to  the  merits,  it  amount- 
ed to  a  waiver*  and  the  judgment  rendered  by  such  justice  would  be  va- 
lid.   Ibid. 

4*  The  recitation  of  what  facts  are  necessary  to  give  jurisdiction  in  cases  of 
motion  by  security  against  principal.    See  Security.    Jones  w.  Read,  335. 

6.  On  what  facts  dependent  in  cases  of  tax  sales.  See  Tax  Sales.  Gardner 
and  Moseiy  w.  Brown,  354.    Anderson  «*  Patton  and  Lowder,  3fi9. 

JURISDICTION  OF  CHANCERY  COURTS. 
1.    In  assigning  dower  and  taking  accounts  between  the  parties.   London 
«i,  London,  1. 
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JURISDICTION  OF  CHANCERS  COURT— Continued. 
*.    To  decree  contribution  between  partners,  and  in  what  case     this  power 
wili  not  fee  exercised.  Berry  hi  ll'e,  e*V#.  vs.  M'Kee's,  ex'rs.k  Green  way,  31. 

3.  In  protecting  femes  covert  against  improper  assignments  of  their  legacies. 

Wilks  vs.  Fitapatrick,  etaU.  54. 

4.  To  protect  estates  in  remainder  during  the  existence  of  life  estate.  Deer 
•v.  Devin,  66. 

5.  To  set  aside  agreements  obtained  by  mistake  or  fraud.    M'Adoo  vs.  Sub- 

leu,  105. 

6.  To  abate  nuisances  and  punish  contempts  for  violating  its  decrees.  Vaughn 
«t.  Law,  123. 

7.  To  set  aside  deeds  for  want  of  due  probate  and  to  enforce  prior  liens. 
Peyton  vs.  Peacock,  137. 

8.  To  give  relief  in  cases  of  lost  bonds,  notes,  &c.    Irwin  v§.  Planters  Bank, 

145. 

9.  To  sustain  a  reversion  by  parol  after  the  determination  of  a  life  estate  in 
slaves  in  case  of  a  conveyance  purporting  on  its  face  to  be  absolute.  Rich- 
ardson ,vs.  Thompson's  adxiCr.  151. 

10.  In  appointing  persons  to  carry  into  effect  the  trusts  of  a  will.    Drane  vs. 

Bayliss,  et  us,  174. 

11.  To  decree  an  account  against  administrators  at  the  instance  of  creditors, 

and  to  subject  slaves  fraudulently  conveyed  to  sale  for  satisfaction  of  cre- 
ditors.   Twiss,  et  als.  «t.  Martin's  adm'rs.  189. 
IS.    To  decree  an  account  against  guardians  and  securities  at  the  instance  of 
ward,  and  to  remove  unsafe  and  fraudulent  guardians.   M'Alister  vs.  Olm- 
stead,**  alt,  210. 

13.  In  decreeing  specific  performance.    Jenkins  vs.  Atkins,  295. 

14.  In  enforcing  judgments  at  law  declaring  conveyances  fraudulent,  &o. 
Jones  vt.  Read,  335. 

15.  To  .subject  real  estate  to  sale  for  satisfaction  of  purchase  money  against 
widow  of  vendor.     Williams  vs.  Woods,  408. 

16.  To  attach  pioperty  of  non-resident  debtors  for  satisfaction  of  debt.  Smith 
vs.  Srory,  420. 

17.  To  decree  sale  of  mortgaged  premises  against  the  widow  of  mortgagor  in 
favor  of  mortgagee.    Minis  vs.  Mims,  425. 

18.  To  setup  parol  conditions,  to  written  contracts,  not  inserted  in  the  same,  in 
fraud  of  contracting  parties.  Perry  vs.  Pearson  &  Anderson,  431. 

19  To  declare  deeds  of  gift  fraudulent  as  against  right  of  dower,  and  to  assign 
dower,  &c.     Mcintosh,  et  ux,  vs.  Ladd,  et  als.  ,4  59. 

20.  In  aiding  the  enforcement  of  legal  rights,  and  in  setting  up  parol  trusts* 
Smitheal  vs.  Gray,  491. 

21.  In  decreeing  account  between  representative  of  tenant  for  life  and  re* 
mainder-man.     Hunt  vs.  Wat  kins  and  Winbush,498. 

22.  In  decreeing  sale  of  real  estate  for  satisfaction  of  lien  and  in  settling  ques- 
tions of  conflicting  lien.    Ewing  vs.  Arthur  and  Toby,  537. 

JURY. 
1;    When  called  to  aid  the  conscience  of  chancellor  in  cases  of  dower.    Lon- 
don vs.  London,  1. 

2.  Misconduct  of.    See  New  Trial. 

3.  When  a  discharge  of  a  jury  is  or  is  not  a  discharge  of  prisoner.    See  Elijah, 

a  slave9  vs.  The  State,  103.     Ward  vs.  The4State,  253. 

LAND  WARRANT. 
I.    Graham  by  virtue  of  640  acre  warrant  made  an  entry,  No.  45  of  414  acres 
of  land,  and  on  the  same  day  made  an  entry  No.  46  of  226  acres,  by  vir- 
tue of  same  warrant:  Held,  that  entry  No.  46  was  void  by  virtue  of  the 
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LAND  WARRANT—  Continued. 

provisions  of  the  act  of  1821,  eh.  31  ,aird  the  land  upwt  which  it  vts  at- 
tempted to  be  made,  vacant*  Graham  ««•  Smith,  64$. 
2.  Tho  act  of  1821,  ch.3l  was  made  not  only  to  prevent  the  laying  of  a  satis- 
fied and  exhausted  warrant  upon  a  second  tract  of  land,  bat  also  to  pre- 
vent the  appropriation  of  various  smalt  tracts  by  virtue  of  one  large  war- 
rant.   Ibid. 

LARCENY. 

1.  Lost  property  cannot  be  the  subject  of  larceny.  Lawrence  w.  The  State  228. 

2.  Muirhead  placed  his  pocket-book  upon  the  table  of  a  barber's  shop,  there  to 
remain  till  he  could  get  a  bank  bill  changed,  and  on  leaving  the  shop  he 
forgot  to  take  his  pocket-book,  but  upon  missing  it  he  immediately  recollect- 
ed that  he  had  left  it  at  the  barber's  shop:  Held,  that  this  pocket-book,  at 
the  time  it  was  so  left,  was  not  "lost  property"  in  the  sense  used  in  the 
law  books,  aud  was  the  subject  of  larceny.    Ibid* 

LEASE. 

1.  The  authority  of  an  agent  to  lease  land  for  seven  years,  need  not  be  in 
w  riting.    Johnson  va.  Somers,  268. 

2.  Where  a  land  owner  gave  a  lease  upon  his  land  by  parol,  and  his  agent  af- 
terwards, without  authority  in  writing,  gave  a  written  lease*  and  the  lessor 
addressed  a  letter  subsequently  to  the  lessee  recognising  his  possession  of 
the  premises  as  his  lessee,  it  was  improper  for  the  court  to  have  decided 

.  that  such  letter  was  written  in  reference  to  the  first  parol  lease,  and  upon 
that  assumption  to  have  rejected  the  testimony.  The  letter  w as  compe- 
tent evidence  and  should  have  been  submitted  u>  the  jury,  leaving  them  to 
determine  whether  such  letter  was  written  in  reference  to  me  first  or  so* 
con*  lease,  and  how  far  such  letter  was  an  approval  of  the  act  of  his  ag&nt. 
Ibid. 
LEGACY.  Assignment  of,  by  feme  covert;  how  it  can  bo  effected.  See  Husband 
and  Wife. 

LEVY. 
1.  A  description  of  land  in  a  levy  in  these  words,  "seventy  acres  of  land  be- 
longing to  John  Doak,  lying  on  the  waters  of  Stone's  river,"  is  sufficient^ 
the  title  does  not  rest  on  the  description  in  the  levy;  all  that  is  necessary 
in  the  levy  is  some  general  description  that  will  by  reasonable  intendment 
connect  it  with  the  sale  and  deed.  Parker  and  Collier  t>«.  Swan,  80.- 
2*  Where  land  is  levied  on  by  a  constable  and  sold  by  order  of  court  the  title) 
of  the  purchaser  relates  to  the  time  of  the  levy.    Ibid. 

3.  A  levy  on  land  for  taxes  and  advertisement  create  no  presumption  that  the 
sheriff  has  received  the  printer's  fees  in  an  action  of  assumpsit  for  those 
fees.    Enloe  v$.  Hall,  303. 

LIEN. 

See  Levy,  2:  Deed.  Fieri  Facias:  Exhibit, 2.    Banks  v$.  Wilks,  279* 
2*    On  land  for  payment  of  purchase  money  superior  to  widow's  right  of  dow«* 

er.     Williams  vs.  Woods,  408. 
6.    See  Agreement.    Ewing  vs.  Arthur  and  Toby,  537. 

LIFE  ESTATE. 

See'  Remainder. 

LIMITATION  OF  ACTIONS. 
1.    The  statute  of  limitations  of  three  year?  is  not  a  bar  to  an  action  before  ft 
t       justice  of  the  peace  founded  upon  a  simple  contract,  upon  which  an  action 
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LIMITATION  OF  ACTIONS.— Continued. 

of  debt  might  be  maintained  if  of  sufficient  amount  to  fore*  the  parties  in* 
to  a  court  of  record.    Phipps  et .  Richmond,  SI . 

2.  The  adverse  possession  of  a  slave  for  more  than  three  years,  Teste  the  title 
with  the  possession.     Norment  vs.  Smith,  46. 

3.  The  possession  by  the  testator  of  property  of  which  he  bad  no  right  cannot 
be  connected  with  the  possession  of  his  executor  so  as  to  enable  the  exe- 
cutor to  hold  by  virtue  of  the  statute  of  limitations.  Norment  vs.  Smith,  46. 

4.  Limitation  upon  the  grant  of  administration.    Drane  vs.  Baylies  «/  %x,  174. 

5.  Johnson  held  adverse  possession  of  land  for  seven  years  by  virtue  of  a  i&le 

bond:  Held,  that  the  second  section  of  the  act  of  1819,  ch.28,  barred 
the  suit  of  all  persons  to  the  extent  of  the  boundaries  defined  in  his  title 
bond.     Brown  vs.  Johnson,  £61. 

6.  The  statute  of  limitations  commences  running  in  favor  of  a  fraudulent  ven- 

dee and  against  a  surety  not  from  the  date  of  the  payment  of  money  by 
surety,  but  from  the  time  of  his  judgment  against  the  principal.  Jones  vs. 
Read,  335. 

7.  When  and  how  the* statute  of  limitations  can  be  used  as  a  defence  against 
the  claims  of  a  surety  ripened  into  judgment  by  motion/   Ibid. 

8.  A  fraudulent  donee  holding  slaves  as  hisown  for  three  years  acquires  title: 

but  the  statute  of  limitations  commences  running  in  favor  of  such  donee 
as  against  the  creditors  of  the  fraudulent  donor  from  the  time  judgment  is 
rendered  in  the-S tate.     Mar  r.  vt.  Rucker,  348 . 

9.  To  constitute  the  son  the  donee  of  the  father  and  to  enable  such  donee  to 

hold  slaves  in  fraud  of  the  creditors  of  the  father,  there  must  be  proof  of  s 
gift  either  written  or  verbal,  accompanied  by  a  delivery  and  followed  by  an 
exclusive  and  adverse  possession  for  three  years.    Ibid. 
10.    A  naked  possession  ef  land  for  seven  years  adversely  held,  gives  a  right  of 
p  osseseion  only,  not  absolute  title  in  fee.    Hannum  «#.  Wallace,  443. 

LOAN  BY  PAROL. 

r.  Where  slaves  were  loaned  by  the  father-in-law  to  the  son -Sn»law  by  parol, 
and  the  son-in-law  held  the  possession  of  ihem  for  more  than  five  years, 
but  that  possession  was  not  continuous  but  was  broken  by  repeated  resto- 
rations of  the  slaves  to  the  lather- in-  law  during  that  period:  Held,  that  the 
property  in  the  slaves  did  not  vest  in  theson-in-law  so  as  to  subject  ifeejoa 
to  the  claims  of  the  bona  fide  creditors  of  the  son-in-law  contracted  during 
the  said  period  of  five  years.  Twissc/a/.  vs.  Martin's  adm'ri,  189. 
2.  Where  property  has  continued  for  five  an  broken  years  An  ibe  poseassJem 
of  the  son-in-law,  and  the  possession  is  then  restored  te>  tbeftfcher-in-law, 
and  during  the  continuance  of  the  possession  of  the  father-in-law,  debts 
are  contracted  and  the  property  is,  whilst  in  the  possession  of  the  father* 
in-law,  conveyed  by  him  to  %  trustee  for  the  benefit  of  the  wife  and  chil- 
dren of  the  son-in-law,  this  deed  is  good  against  such  creditors,  and  is 
fraudulent  only  as  against  the  creditors  whose  debts-are  contracted  during 
the  five  years  possession  of  the  son-in-law.    Ibid. 

MANDAMUS. 

See  Laito  Wabaamt. 

MISDEMEANOR. 

1.  The  penalty  of  the  act  of  1820,  ch.  11,  sec.  1,  applies  with  equal  force  to 
violations  of  the  acts  of  1827,  ch.  20, sec.  1,  and  1933, ch.  80,  sec.  1;  there- 
fore when  any  officer  shall  seize  and  self  for  the  oatisfeetron  of  «b  execu- 
tion the  only  farm  horse,  mule  or  yoke  of  oxen  which  the  head  of  a  fami- 
ly engaged  in  agriculture  may  have,  he  is  indictable  for  a  misdemeanor  in 
office.    The  State  w.  Haggard,  390. 
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MISDEMEANOR.— Continued.  • 

ft.    Where  the  defendant  in  the  execution  has  but  one  farm  hone,  male  or  yoke 

of  oxen,  it  is  not  necessary  that  he  should  select  or  set  apart  such  horse, 

mule  or  yoke  of  oxen.    Ibid. 
'    3.    Where  he  has  several  he  has  the  right  of  selection.    Ibid. 

4.    The  defendant  in  the  execution  may  waive  the  benefit  of  the  act,  but  in 

the  absence  of  proof  it  will  not  be  presumed  that  he  does  waive  it:  on  the 

contrary  the  defendant  indicted  for  violating  the  statute  must  prove  the 

waiver.    Ibid. 
6,     See  Assault:  Dbunkennsss:  Criminal  Law:  Indictment. 

MISTAKE. 

1.  Where  a  party  is  misled  by  the  statements  of  another  in   regard  to  the 

boundary  of  his  land, and  enters  into  an  agreement  relinquishing  his  rights 
upon  the  belief  of  such  statements:  Held,  that  the  court  will  set  aside 
such  agreement,  whether  produced  by  mistake  or  fraud.  McAdoo  «*• 
Sublett,  105. 

2.  Where  a  parol  condition  to  a  written  contract  was  made,  but  not  inserted 
in  it  by  fraud  or  mistake,  the  court  will  sustain  such  condition  and  enforce 
the  contract  as  agreed  on  by  the  parties  to  it.  Perry  «••  Pearson  and  An- 
derson, 431. 

3.  Courts  have  the  power  to  correct  at  a  subsequent  term  the  mistakes  of  the 
clerk  in  entering  up  judgments.  Farris  ««.  Kilpatrick,  379.  Crutch- 
field  vs.  Stewart,  380. 

MISTRIAL. 

1.  On  the  trial  of  a  slave  for  an  assault  with  an  intent  to  commit  murder  in 
the  first  degree  the  court  have  the  power  to  discharge  the  jury  and  enter 
a  mistrial,  with  the  consent  of  such  slave  and  the  counsel  employed  by 
the  master  to  defend  him.  It  is  not  necessary  that  it  should  appear  of  re- 
cord that  the  master  consented  to  such  mistrial.  Elijah,  a  tlvae  vt.  State  102* 

3.  Where  the  court  permitted  the  attorney  general  to  challenge  jurymen, 
propter  defectum t  after  they  had  been  sworn  and  charged,  and  they  were 
set  aside  against  the  consent  of  prisoner,  it  operated  as  a  discharge  of  the 
prisoner.    Ward  ««.  The  State,  253. 

MONEY.  *  ■ 

See  Debt. 

MONEY  HAD  AND  RECEIVED. 
See  Assumpsit. 

MORTGAGE. 
1.  When  a  bill  is  filed  for  sale  of  mortgaged  premises  and  the  mortgage  is  not 
registered  according  to  law,  it  is  not  necessary  to  allege  in  the  bill  that  there 
are  no  creditors  or  subsequent  purchasers  nor  is  it  necessary  if  any  exist 
to  maker  them  parties.  Mims  v$.  Mime,  425 . 
t.  A  mortgaged  lands  first  to  Scruggs  and  afterwards  to  Mims;  in  a  bill  for  sale 
of  mortgaged  premises  by  Mims:  Held,  that  it  was  not  necessary  to  make 
Scruggs  a  party,  nor  was  it  necessary  to  make  the  widow  of  mortgagor 
a  party.    Ibid. 

MOTION. 

1.  Against  sheriff  for  defalcation.    See  Sheriff,  l,  2. 

2.  Against  principal  by  security.    See  Jurisdiction.    Jones  «t. ;  Read  33ft. 

3.  To  correct  records.    See  Mistake,  3. 

4.  For  correction  of  bill  of  costs.    See  Tax  Fee. 
t.    For  new  trials.    See  New  Trial, 
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NEW  TRIAL.  * 

1.  'the  act  of  1801,  eh.  6,  sec.  59,  waft  hot  intended  to  prevent  the  court 
from  granting  new  trials  for  error  in  the  charge  of  the  court  to  the  jury, 
for  error  in  the  admission  of  rejection  of  testimony;  or  for  the  misconduct 
of  the  jury,  and  the  like.  Turner  t>#.  Ross,  16. 
2»  If  a  party  has  obtained  two  new  trials,  and  seeks  to  set  aside  the  third 
verdict  obtained  against  him,  the  record  must  show  that  one  or  both  of 
the  previous  verdicts  have  been  bet  aside  from  error  in  the  charge  of  the 
eourt,  or  in  the  admission  or  rejection  of  testimony,  or  for  the  misconduct 
of  the  jury,  or  the  like.    Ibid. 

3.  If  a  jury,  for  the  purpose  of  ascertaining  what  amount  of  dam  ages  shall  be 
assessed,  agree  among  themselves  that  each  'member  of  their  body  shall 
set  down  a  sum  according  with  his  own  judgment,  and  that  the  aggre- 
gate amount  shall  be  divided  by  twelve  and  the  result  returned  as  their 
verdict,  the  verdict  60  ascertained  and  returned  must  be  set  aside  and  * 
new  trial  awarded.    Elledge  vs.  Todd, 43. 

4.  The  affidavit  of  one  of  the  jurors  is  admissible  evidence  to  establish  the 
mode  practised  in  fixing  the  amount  of  damages.    Ibid. 

5.  The  court  will  not  set  aside  the  verdict  of  a  jury  in  a  civil  action  on  the 
ground  that  the  damages  are  excessive,  unless  they  are  flagrantly  outra- 
geous and  extravagant,  evincing  intemperance,  passion,  partiality  or  cor- 
ruption; such  damages  as  all  mankind  would  at  once  pronounce  unrea- 
sonable.    Boy  erst*.  Pratt,  90. 

6.  Where  there  are  several  counts  in  a  declaration  and  a  jury  find  for  the 
defendant  on  all  but  one,  and  for  the  plaintiff  on  that:  Held,  that  though  the 
evidence  show  a  good  cause  of  action,  yet  if  it  be  inapplicable  to  the  count 
on  which  the  jury  have  placed  their  verdict,  such  verdict  cannot  be  sus- 
tained.   Horse ly  of.  Branch,  199. 

7.  Where  a  jury  agrees  that  each  shall  specify  the  amount  for  which  he  is 
willing  to  return  a  verdict,  and  they  add  up  the  several  sums  and  return 
the  aggregate  as  the  amount  of  their  verdict:  Held,  that  such  verdict 
muSt  be  set  aside.  But  where  one  of  the  jurors  adopted  this  plan  without 
consulting  his  fellows,  and  proposed  the  result  as  their  verdict,  to  which 
they  assented,  the  verdict  is  good.     Bennet  v$„  Baker,  399. 

NON-RESIDENT, 

What  constitutes  a  non-resident?    See  Attaohmbnt. 

NON-StllT. 

A  non-suit  though  set  aside  at  the  same  term  at  which  it  is  taken,  ope- 
rates as  a  discharge  of  witnesses.    Cochran  w.  Brown  and  Crews,  339* 

NOTES  PROMISSORY  OR  BILLS  SINGLE. 

1.  A  bill  single  assigned  before  due  for  a  pre-existing  debt,  is  not  an  assign- 
ment in  due  course  of  trade.     Wormly  vs.  Lowry  and  Rushing,  468. 

2.  Notes,  lost  or  destroyed.    See  Bank  Norte. 

NOTICE. 

1.  No  person  ia  protected  as  a  subsequent  purchaser,  unless  either  by  his  plea 
or  answer,  he  shows  himself  to  be  such  by  an  explicit  averment  that  he 
purchased  for  a  valuable  consideration,  which  he  has  paid  without  notice, 
and  that  he  has  taken  a  conveyance  of  the  legal  title.  Smitheal  vs.  Gray,  el 
o/ff.,491. 

t.  Where  the  defendant  purchased  a  lot  of  ground,  took  a  deed  and  paid  the 
purchase  money  after  the  levy  of  ifi.fa.  upon  the  lot  and  before  the  sale 
under  a  venditioni  exponas:  Held,  that  he  had  constructive  notice  of  eon* 
plainant's  claim  and  was  not  an  innocent  purchaser.    Ibid* 
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3,  Where  the  defendant  fails  to  put  in  an  answer  to  a  bill  alleging  ifeat  he 
was  not  a  purchaser  for  a  valuable  consideration  without  notice,  but  that 
he  was  cognizant  of  all  the  facts  and  a  party  to  the  fraudulent  transaction: 
Held,  that  he  hereby  admits  the  notice.    JBuf, 

4.  By  security  to  principal  to  put  bond   in  suit.    See  Security. 

MUISANCE. 

L.  Where  the  legal  right  of  complainant  is  clear,  the  existence  of  a  nuisance 
manifest,  and  the  injury  of  a  character  not  to  be  compensated  in  damages, 
a  trial  at  law  is  not  necessary  in  order  to  give  a  court  of  chancery  jurisdic- 
tion in  such  cases.    Vaughn  vt.  Law,  123. 

%,  Mitchell  erected  a  dam  which  caused  the  water  to  overflow  the  land  of 
Vaughn;  Vaughn,  in  an  action  at  law,  recovered  damages  against  Mit- 
chell, and  by  a  decree  in  chancery  based  thereupon  had  the  dam  abated; 
Mitchell  sold  hie  land  to  Jones;  Jones;  re-built  the  dam  lower  down  on  the 
same  creek,  so  as  to  overflow  the  same  land  of  Vaughn  as  high  as  the  first 
dam  did,  and  sold  to  Law  without  notice  of  the  previous  proceed ingsat)law 
and  equity:  Held,  that  Law  was  a  privy  in  estate  by  the  purchase,  and 
stood  in  the  same  situation  with  Mitchell,  and  that  the  judgment  against 
Mitchell  established  the  nuisance  against  him.    Ibid, 

$»  Jarnigan,  whose  lands  were  overflowed  by  a  mill  which  belonged  to 
firown^s  heirs,  sued  Johnson,  the  administrator  of  Brown,  for  the  continu- 
ance of  a  nuisance,  and  recovered  damages  against  him:  Held,  that  he  re- 
cord of  recovery  was  not  evidence  in  a  subsequent  suit  against  the  vendee 
of  Brown's  heirs  for  any  purpose  except  to  establish   the  fact  of  its  own 

%  existence  and  the  legal  consequences  resulting  therefrom.  Jarnigan  «*• 
Mairs  and  W infield,  473. 

4.  Where  the  charge  of  the  court  against  the  defendant  is  erroneous,  hut  the 
record  does  not  show  a  state  of  facts  upon  which  such  error  could  qperate, 
it  is  not  a  cause  of  reversal.    Ibid. 

5.  Where  the  court  charged  the  jury  that  a  record  was  evidence  for  no  pur* 
pose,  whereas  it  was  evidence  to  establish  the  fact  of  its  own  existence 
aud  to  show  that  complainant  had  not  so  acquiesced  in  an  overflow  of  his 
premises  so  as  to  create  a  presumptive  right  to  the  easement  in  question, 
or  to  create  a  presumption  of  a  grant  or  license  to  overflow:  Held,  that  the 
record  not  showing  a  state  of  facts  upon  which  this  defence  against  pre- 
scription could  arise,  the  error  in  the  charge  of  the  court  was  not  there/ore 
ajust  cause  of  reversal.    Ibid. 

6.  Jarnigan  built  a  mill-dam  overflowing  the  land  of  a  stranger;  he  then  sold' 
to  Owen, and  subsequently  acquired  title  to  the  land  of  the  stranger:  Held, 
that  a  deed  with  warranty  would  not  pass  the  right  to  overflow  the  land  a? 
agaiust  a  stranger,  but  that  Jarnigan,  having  subsequently  acquired  title, 
the  right  did  pass  as  against  him.  It  however  lays  upon  the  defendant  to 
show  in  the  record  that  l ho  deed  was  without  wananty,  and  that  it  there- 
fore did  noi  pass  against  him.    Ibid. 

7.  It  would  seem  that  though  a  man  may  not  wilfully  destroy  the  property  of 
another,  although  it  may  be  a  nuisance,  yet  he  should  not  be  held  to  so 
strict  an  accountability  for  its  unintentional  destruction  as  would  be  visited 
upon  him  for  a  like  destruction  of  property  in  the  lawful  use  and  posses- 
sion of  its  owner.    Pilcher  w.  Hart,  524. 

8.  The  question  as  to  whether  any  permanent  erection  in  a  navigable  stream 
is  a.  nuisance  is>a  question  of  fact  for  a  jury  to  determine,  an?  would  not 
be  a  nuisance  if  the  general  and  public  advantages  arising  from  said  erec- 
tion greatly  exceeded  any  slight  inconvenience  therefrom.    Ibid* 

9.  The  fact  that  the  defendant  procured  his  supplies  from  a  wharf-boat  pre- 
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vious  to  his  destruction  of  it  would  raise  110  presumption  that  be  had  'as- 
sented to  its  unlawful  location  and  erection;  and  even  his  assent  to  the 
erection  of  a  nuisance  would  not  take  away  his  right  afterwards  to  abate 
it  if  he  thought  proper.    Ibid. 

10.  Where  the  jury  were  called  upon  to  determine  whether  a  Wharf-beat  per- 
manently erected  and  fastened  in  a  navigable  stream  was  a  nuisance  or 
not,  and  the  court  below  having  charged  the  jury  that  the  fact  that  the  de- 
fendant, who  had  destroyed  the  wharf-boat  as  a  nuisance,  having  procur- 
ed his  supplies  therefrom  previously,  could  not  allege  it  to  be  a  nuisance 
and  destroy  it  as  such:  Held,  that  although  the  court  should  think  that  the 
evidence  fully  authorized  the  verdict,  yet  the  court  could  not  support  it 
without  becoming  judges  of  the  fact,  and  should  therefore  reverse.    Ibid. 

IK  Where  there  are  several  distinct  facts  stated  in  a  special  replication  to  a  plea 
which  do  not  constitute  distinct  answers  to  the  plea,  yet  all  tend  to  make 
out  the  defence  set  up:  Held,  that  the  alleging  of  such  facts  does  not  make 
the  replication  demurrable  for  duplicity.    Ibid* 

1*.    If  there  are  any  facts  elated  in  the  replication  which  do  not  tend  to  that 
point,  and  are  not  distinct  answers  to  the  plea,  they  should  be  disregard- 
ed.   Ibid. 
OCCUPANT. 

1.  If  land  secured  by  occupancy  be  entered  by  and  granted  to  another  person, 
without  notice  of  a  design  to  enter  the  land  was  given  by  the  ©merer  to 
the  occupant,  the  entry  and  grant  are  void  for  so  much  as  the  occupant 
had  in  his  possession  at  the  date  of  the  entry.  Kelly  w».  Hare,  163. 
S.  Although  the  paper  titte  of  the  defendant  may  cover  land  which  belongs  to 
the  plaintiff,  yet  the  plaintiff  is  entitled  to  a  verdict  and  judgment  for  so 
much  only  as  is  in  the  actual  possession  and  occupancy  of  the  defendant 
belonging  to  the  plaintiff.    Ibid. 

PARTNERS. 

1.  Partners  in  trade,  or  partners  in  occupation  or  employment,  can  bind  thefr 
co- partners  in  a  matter  which  according  to  the  usual  course  of  dealing  has 
reference  to  business  transacted  by  the  firm;  but  on  the  contrary,  if  a  per- 
son deals  with  a  partner  in  a  matter  not  within  the  scope  of  the  partner- 
ship, the  intendment  of  the  law  will  be  that  he  deals  with  him  on  his  pri- 
vate account,  notwithstanding  the  partnership  name  may  be  used.  Cros- 
thwaitenRoes,  23. 

2.  A  partner  in  the  practice  of  physic  has  the  power  to  bind  his  co-partner  by 
the  execution  of  a  note  in  the  name  of  the  firm  for  the  purchase  of  all 
things  necessary  to  be  used  by  them  in  their  vocation,  such  as  medicines,, 
surgical  instruments,  and  the  like,  but  has  no  power  to  draw  bins  or  make- 
notes  for  the  purpose  of  raising  money,  money  not  being  an  article  for 
Which  auch  a  firm  has  a  direct  use.    Rid. 

3.  Ramsey  executed  a  note  to  Campbell,  payable  at  the  branch  bank  of  the 
State  of  Tennessee;  Campbell  endorsed  the  note,  Berry hill  endorsed  tha 
note  in  the  style  of  the  firm  of  Berryhill  and  M'Kee.  The  bank  took  the 
note  in  the  fair  course  of  trade,  without  notice  of  the  circumstances  under 
which  it  was  made;  a  judgment  was  recovered  in  a  court  of  law  against 
the  maker  and  Campbell,  and  against  Berryhill,  M'Kee  and  Green  way* 
who  were  accommodation  endorsers.  Berryhill  discharged  a  large  portion 
of  the  judgment  and  filed  his  bill  for  contribution:  Held,  that  this  accom- 
modation endorsement,  in  a  question  between  the  partners,  was  not  bind* 
ing  on  M'Kee  and  Green  way,  and  that  the  judgment  obtained  by  the  bank 
furnished  no  evidence  of  the  iiability  of  M'Kee  and  Gaeaaway.  Bony. 
hill's  e*Y«  «*•  M'Kee  e*'rt  and  Greenway,  31. 
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4.    An   acknowledgment  made  by  Green  way  after  the  dissolution  could  not 
affect  the  rights  of  M'Kee,  nor  would  the  expression  of  an  opinion  that  he 
was  liable  to  the  holders  of  the  note  affect  the  question  between  himself 
and  Berryhill.    Ibid. 

5+  The  power  which  one  partner  has  to  bind  his  co-partner  ceases  on  the  dis- 
solution of  the  firm.    Dickerson  vs.  Wheeler,  51. 

6.  After  the  dissolution  of  the  firm  one  partner  cannot,  without  the  assent  of 
his  co-partner,  endorse  a  note  payable  to  the  firm  so  as  to  pass  the  legal  ti- 
tle in  toe  note  to  the  assignee.    Ibid* 

7.  No  authority  is  given  a  partner  hy  the  law  merchant  to  bind  his  co-partner 
by  deed:  nor  does  the  fact  that  the  articles  of  co-partnership  were  under 
seal  give  him  such  authority  merely  from  the  circumstance  of  their  being 
sealed;  to  have  this  effect  a  special  authority  must  be  contained  in  the  ar- 
ticles.   Ibid. 

$.  Parol  evidence  is  inadmissible  to  prove  that  one  partner  had  authority  un- 
der seal  to  bind  his  co-partner;  nor  would  subsequent  acts  of  ratification, 
or  evidence  of  the  manner  in  which  he  had  acted  in  reference  to  other 
contracts  of  a-similar  character,  establish  the  existence  of  such  authority; 
its  production  cannot  be  dispensed  with  unless  it  is  shown  to  have  been 
lost  or  destroyed  or  otherwise  beyond  the  control  of  those  desiring  to  prove 
its  contents.  Turbeville  and  Parden  vs.  Ryan  113. 
9*  Hull  and  Norment  agreed  that  for  the  first  year  Hull's  wages  should  be  as 
low  as  possible,  and  that  after  the  cotton  factory  they  were  engaged  in  put- 
ting into  operation  should  be  started,  that  Hull's  wages  should  bain  pro- 
portion to  the  profits  of  the  establishment:  Held,  that  this  did  not  amount 
to  such  a  special  agreement  as  should  be  set  forth  in  plaintiff's  declaration 
as  the  measure  of  his  damages,  and  secondly  that  it  did  not  constitute  Hull 
and  Norment  partners.    Norment  t*.  Hull,  320. 

\0.  Where  partners  in  merchandise  purchase  lands  with  their  partnership 
funds;  Held,  that  the  right  of  survivorship  does  not  exist  in  case  of  death 
of  one  of  the  partners,  if  it  does  not  appear  that  the  lands  were  held  in  joint 
tenancy  for  the  purpose  of  carrying  on  some  useful  trade  or  manufacture  or 
some  purpose  of  commerce.    Gaines©*.  Catron,  514. 

?LEADING, 
1.  Where  there  are  several  distinct  facts  staled  in  a  special  replication  to  a 
plea  which  do  not  constitute  distinct  answers  to  the  plea,  yet  all  tend  to 
make  out  the  defence  set  up:  Held,  that  the  alleging  of  such  facts  does  not 
make  the  replication  demurrable  for  duplicity.  Pitcher  vs.  Hart,  5$4. 
$.  If  there  are  any  facts  stated  in  the  replication  which  do  not  lend  to  that 
point,  and  are  not  distinct  answers  to  the  plea*  they  shouid  he  disregard- 
ed*   Ibid., 

3.  Where  a  plea  is  bad,  and  the  issue  is  thereby  rendered  immaterial, it  is  well 
settled  that  a  repleader  will  not  be  awarded  at  the  instance  and  in  favor  of 
the  party  who  commits  the  first  fault  by  pleading  a  bad  plea.  Bledsoe  «*, 
Chouning,  85. 

4.  If  a  party  to  a  suit  receive  the  word  "replication"  for  a  replication,  it 
shall  be  held  as  a  replication  suitable  to  the  defence  made.  Boyers  vs^ 
Pratt,  90. 

$.    Counts  in  case  and  trover  may  well  be  joined.    Horsely  vs.  Branch,  199. 
0.    A  general  allegation  in  defendant's  plea,  that  a  by-law  of  a  corporation  is 
oppressive,  is  not  sufficient.    Mayor,  &c.  of  Columbia  w.  Beasloy, 232.. 

7-     SeepAHTNEBS,  9. 

?QLICY  OF  INSURANCE.    See  Inbvrancb. 
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POOR  PERSONS.    See  Misdemeanor,  1. 

PRACTICE  IN  CHANCERY. 

1.  In  dower.    See  Dower,  J. 

2.  In  taking  account  between  tuisteeand  cestui  que  trutt.   See  Account. 

3w  As  to  parties  necessary  to  be  made  to  a  bill  filed  by  mortgagee  for  sale  of 
mortgaged  premises.    See  Mortgage.     Minis  w.  Mime,  425. 

4.  On  appeals,  with  regard  to  depositions  rejected  in  the  chancery  court  on  the 
hearing.    See  Depositions.    Perry  ot.  Pearson  and  Anderson,  484. 

PRESCRIPTION. 

See  Nuisance. 

PRESENTMENT. 

1.  Defendant  in  State  case  may  be  put  upon  his  trial  on  a  presentment. 
Smith  t>#.  State,  396. 

2.  It  is  not  necessary  that  on  a  presentment  under  act  of  1 823,  ch.  25,  see.  1 , 
for  treating  electors,  that  it  should  appear  of  record  that  it  was  found  upon 
the  information  of  two  pf  the  grand  jurors.    State  va.  Darnal,290. 

PRIVILEGES  TAXATION  OF. 

See  Mabry  vt.  Tarver,  94:  pobiuson  t>#.  Mayor  and  Aldermen  of  Franklin, 
156:  Mayor  and  Aldermen  of  Columbia  vs.  fieasly,  232. 

PRIVY  IN  E8TATE. 
See  Nuisance. 

PROBATE. 

1.  A  certificate  by  a  clerk  of  the  acknowledgment  of  a  deed  by  the  vendor 

of  real  estate,  not  giving  any  description  of  the  land  or  of  the  amount  con- 
veyed, is  not  good  and  such  deed  cannot  be  read.    Gaines  «#,  Catron, 541. 

2.  Where  an  act  of  assembly  was  passed  making  valid  certain  certificates  of 
probate,  after  the  deed  had  been  rejected  in  the  circuit  court  for  the  in- 
sufficiency of  the  probate  thereof*  Held,  that  such  act  was  void  and  could 
not  cure  such  defects.    Ibid. 

8.    See  Peyton  v§.  Peacock,  135. 

PROCESS. 

See  Return  day. 

PROPERTY  CONTRACT. 

1.  A  note  in  the  following  words,  "Due  Lincoln  and  Berry  sixteen  hundred 
pounds  of  bar  iron,  delivered  at  Elizabeibton,"  is  not  a  contract  falling 
within  the  provisions  of  the  act  of  1807,  ch.  95,  as  the  time  and  place  of 
payment  are  both  specified.  The  measure  of  damages  is  the  value  of  iron 
at  the  date  of  the  note.    Ross  v».  Carter  and  Brewer,  415. 

2.  Where  it  was  agreed  that  four  cents  per  pound  should  be  the  price  at  which 
the  iron  should  be  estimated  in  the  discharge  of  a  written  agreement,  but 
such  agreement  was  not  inserted  in  the  Written  agreement  or  note  of  the 
party:  He'd,  that  no  agreement  not  contained  in  the  written  agreement 
could  be  given  in  evidence  to  bind  the  parties;  the  only  use  that  could 
be  made  of  the  fact,  that  in  the  dealings  between  the  parties  a  particular 
price  had  been  uniformly  agreed  upon,  would  have  been  to  consider  it  as 
evidence  of  value.    Ibid. 

PURCHASER,  SUBSEQUENT. 

See  Notice:  Jurisdiction  of  Chancery  Courts. 
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QUANTUM  MERUIT.    See  Assumpsit. 

RECORDS. 

1.  The  circuit  court  affirmed  the  judgment  of  the  county  court  and  gave  judg- 
ment for  forty-one  dollars,  damages,  on  affirmance.  Defendant  appealed 
in  error  to  the  supreme  court,  where  the  judgment  was  again  affirmed, 
and  in  entering  up  the  judgment  the  clerk  of  the  supreme  court  emitted  to 
enter  the  damages  aforesaid:  Held,  that  the  court  had  the  power  at  a  sub- 
sequent term  to  correct  such  mistake  and  enter  judgment  for  the  correct 
amount.  F arris  vt.  Eilpatrick,  379. 
ft.  Where  the  clerk  of  the  supreme  court  entered  up  a  judgment  of  affirm* 
ance  in  a  cause  in  which  the  judgment  of  the  court  below  should  have 
been  reversed,  and  this  appeared  from  the  written  opinion  fifed  in  the 
papers  in  the  cause:  Held,  that  the  court  had  the  power,  at  a  subsequent 
term,  to  correct  the  judgment  so  entered  by  mistake,  Crutcjifield  *t.  Stew- 
art, 380. 

REMAINDER. 

1.  A  limitation  in  remainder  by  parol,  after  determination  of  life  estate  in 
case  of  a  slave,  is  void.    Deer  *r  ux.  vs.  Devin,  66. 

£•  A  life  estate  may  be  reserved  and  a  valid  remainder  in  slaves  may  he  crea- 
ted by  deed.    Johnson  vs.  Mitchell,  168. 

3.  Remainderman  bound  to  discharge  incumbrances  on  estate  devised;  ten- 
ant for  life  only  bound  to  keep  down  the  interest.  See  Account.  Hunt  sew 
Watkinsand  Winbushr498. 

RENUNCIATION  OF  EXECUTORSHIP. 

What  amounts  to  such  renunciation.    SeeDrane  v*.  Bayliss  and  wife,  174. 

REPLEADER. 

See  Pleading. 

RETURN  DAY. 

1*  The  act  of  1704,  oh.  1,  Sec.  10,  providing  lbs*  all  writs  and  other  process*, 
except  subpanas  for  witnesses  returnable  immediately,  shall  be  returned 
to  the  first  day  of  the  term  to  which  the  sane  shaH  be  returnable,  does 
not  embrace  within  its  spirit  and  meaning  writs  of  fieri  facia*.  Valentino 
vs.  Cooley,  38. 

t.  The  act.  of  1803,  ch.  18,  sec.  1,  giving  the  remedy  by  motion  in  certain  ca- 
ses against  any  sheriff,  coroner  or  other  officer  who  shall  fail  to  return  any 
execution  in  his  hands  on  the  second  day  of  the  term  to  which  the  same 
is  returnable,  constitutes  Hie*  second  day  the  return  day  of  the  term;  and 
a  sale  of  land  made  oft  th*  second  day  of  the  term  is  a  good  and  valid 
sale.    IMd. 

REVERSION. 

Wfcet+slitvos  ar».«o» toyed  ay  annotat*  mm  of  atafe,* reversion  after  thede- 
tcnwMtioa  of  thelitis  estate  oatanot  be  set  upiu  ehaftenty  by  parol.  Rich- 
ardson us*  Thompson,  admmisirmiarf  l&U 

SECURITY. 

1»,  M'Kinaey,  the  security  of  Poison  in  a  bond  executed  to  Gray,  gave  Gray 
a  notka  in  the  following  words:  "I  wish  you  to  collect  the  debt  off  of  Pol- 
son  wherein  I  am  security.  A.  F.  M'Kinnoyt"  Hold,  thai  thin  was  not 
such  a  requisition  forthwith  to  put  the  bond  in  suit,  as  would  discharge 
M'Kinney  in  the  event  that  Gray  did  not  put  the  bond  in  suit,  Pettish 
ef  oi.  at.  Gray,  88 . 


SECURITY— Cewtmtud. 
t.    Wbm  *  security  obtain*  judgoaant  against  his  principal  bp  motion,  such 
judgment,  must  recite  upon  its  face,  and  assume  the  existence  of  ail  facts 
necessary  to  give  the  court  jurisdiction,  or  it  wiU  be  void .    Jones  vs.  Read , 
336. 

3.  Where  a  judgment  by  motion  was  obtained  by  security  against  his  princi- 
pal which  did  not  recite  that  a  judgment  had  beeD  previously  obtained  by 
the  creditor  against  the  security:  Held,  that  such  judgment  was  void  for 
the  want  of  such  recital.    End.     m 

4.  Where  a  judgment  was  qbtained  agamst  several  sureties,  no  one  of  them 
has  the  right  to  a  separate  judgment  til!  he  has  paid  the  said  judgment,  or 
a  portion  thereof,  and  any  judgment  which  he  may  so  obtain,  not  reciting 
the  payment  of  the  judgment  or  some  portion  thereof,  is  voids  though  all 
the  sureties  are  entitled  to  a  joint  judgment,  upon  the  rendition  of  the 
judgment  against  them.    Ibid. 

5.  Where  a  judgment  by  motion  of  surety  against  bis  principal  showed  that 
more  than  three  years  had  elapsed  from  tne  time  of  paying  the  money,  till 
the  making  of  the  motion:  IJeid,  that  where  a  bill  was  filed  to  subject  real 
estate  to  the.  satisfaction  of  such  judgment*  such. objection  did.  not  render 
invalid  the  judgment,  and.  could  only,  have  been  used  a#  a  defence,  if  at 
all,  to  the  original  motion,  or  by  writ  of  error  to  a  superior  court,  or  writ 
of  error  coram,  no6u,    ItUd 

%•  Jones  paid  money  under,  a  judgment  obtained  against  ham  as  the  euretyi  of 
Rea$  m  1821;  he  obtained  judgment  by  nsotioa  against  Bead  in  1833,  and 
filed  his  bill  to  subject  real  estate  to  sale  for  the  satisfaction  of  such  judg- 
ment: Held,  that  the  statute  of  limitations  com  men  cad  running  in  favor  oC 
a  fraudulent^  vendee,  and  against  Jpnes  from  the*  date  of  bis  judgment  by 
motion  and  not  from  the  time  of  the.  payment  of  the  money.    IbA 

7.  Security  of  aAministyajor  n.qti  precluded  from  pleading  fully  administesed 
by  confession  of  judgment  by  administrate*.    See  A&mqosvbahmu 

SET-OFF. 

When  not  allowed  against  trust  fund.,  See  M'Alister  «t»  Olmeteadj  210? 

SCIRE  FACIAS.    See  Witness,  2. 

SHERIFF. 

1.  The  bond  executed  by  the  sheriff:  for  the  collection  and  payment  of  State 
and  county  taxes,  by  virtue  of*  theaot-of  1-835,  eh.  15,  should  embrace  his 
entire  term*    Mabry  «#•  Tarver,  94. 

2.  Where  the  penalty  of  the  bond  of  a  sheriff  is  less  than  double  the  amount 
of  State  and  county  taxes  assessed  and  to  be  colieoted  for  the  two  year*  of 
his  term,  a  judgment  by  motion  against  such- sheriff  and  his  securities  for 
the  amount  of  his  defalcation  would  be  proper,  notwithstanding*    Ibid* 

3.  Where  a  person  acting  under  a  vcid  deputation  levied  on  property,  and 
the  property,  together  with  the  execution*  was  returned  to  the- hands- of 
thcsberiff  and  by  him  sold*  Held,  that  suet*  sheriff  was  pretested  by  such 
execution  in  a  suit  against -hira.    Ibid* 

4.  .Surplus  moneys  may  b»  attached  in  his  hands*    Ttooker-e*.  Atkinson,  300. 

5.  When,  not  liable  to.  th*  printer  and  publisher  of  ms  tax  sale  reports*  Hfcll 
««.  Enloe,  303. 

6.  The  sheriff  is  bound  to  execute  a  cm.  **.  notwithstanding  there  are  lump- 

ing charges  and  abreviations  in  the  bill  oncosts-  endorsed  thereupon. 
Atkinson  «*•  Micheaux,  312. 

SLANDER. 
1.    Where  a  slanderous  charge  can^colleste.4  from  *»  .words  tssmtttre* it 
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is  unnecessary  to.  make  an  averment  as  to  the  circumstances    to  the 
supposed  existence  of  which  the  words  refer.    Magee  w.  Stark,  306. 

2.  Words  which  in  their  obvious  sense  carry  to  the  mind  of  the  hearer  the 
imputation  of  a  crime  are  per  te  actionable,  otherwise  they  are  not.    Ibid. 

3.  The  want  of  an    allegation   that  the  testimony  upon  which  a  charge  of 

perjury  was  based  was  material,  is  cured  by   verdict.     Ibid* 

4.  The  words  "I  had  a  law  suit"  necessarily  implies  a  judicial  proceeding.  lb, 
6.    Where  words  spoken  are  capable  of  two  constructions,  the  one  defamato- 
ry and  the  other  not  so,  it  should  be  left  to  the  jury  to  determine  in  what 
sense  they  were  used.    Hays  and  wife  vs.  Hays,  402. 

SPECIFIC  PERFORMANCE. 

See  Attorney  in  Fact:  Jurisdiction  of  Chancery  Courts. 

SPIRITUOUS  LIQUORS. 

1.  The  by-law  of  the  town  of  Franklin,  prohibiting  all  persons  from  retailing 
spirituous  liquors  within  the  limits  of  the  corporation  under  the  penalty  of 
two  hundred  and  fifty  dollars,  unless  the  person  desiring  to  retail  spiritu* 
ous  liquors  should  obtain  a  license  from  the  corporation  for  one  year  by  the 
payment  of  one  hundred  dollars,  was  in  direct  conflict  with  the  laws  of 
the  State,  and  therefore  void.  Robinson  *t.  Mayor,  #c.  of  Franklin,  156. 
*.  Oppressive  taxation  of  the  privilege  of  retailing  spirituous  liquors.  See 
Corporation.    Mayor  and  Aldermen  of  Colombia  w.  Beasly ,  232. 

STATUTES  CONSTRUED. 

1.  Amendment.     1764,  ch.  1,  sec.  27:  1909,  ch.  49,  sec.  21:  79. 

2.  Appeals.     1794,  ch.  1,  sec.  66:  60. 

3.  Attachment*     1794,  ch.  1,  sec.  19.    1817,ch.54,sec.  1:  300. 

4.  Attachment.     1836,  ch.  43,  sec.  1:  420. 
6.    Champerty.     1821,  ch.  60,  sec.  1:  457. 

6.  Clerks  and  their  deputies.     1794,  ch.  1,  sec.  72:  312. 

7.  Costs,  lumping  charges.     1794,0b.  1,  sec.  75:  312. 

8.  Dower.     1784,  ch.  22,  sec.  8.     1823,  ch.  37.     1835,  ch.  19,  sec.  5:  408,  1* 

9.  Ejectment.     1801,  ch. 2:  64. 

10.  Executors.     1813,  ch.  119,  sec.  3:   174. 

11.  Frauds  and  perjuries.    1801,  ch.  25:  325,  268, 189. 

12.  Felonious  assault.     1829,  ch.  23,  sec.  52:  394. 

13.  Gaming.     1824,  ch.  5,   sec.   3:  383.     1820,  ch.  6.     1833/ ch.   10:   384. 

1824,  ch.  5:  480. 

14.  Garnishment.     1811,  ch.  89,  sec.  1:  74. 

15.  Imprisonment  for  debt.    1831,  ch.  40:  312.     * 

16.  Infernal  Improvement  and  Common  School  Fund.    1831,  ch.  43,  sec.  8. 

1837,  ch.  83:  48. 

17.  Land  warrant.     1821,  ch.31:  546. 

18.  Limitations,     1819,  ch.  28,  sec. 2:  261.     1715,  ch.   27,  sec.  5:22.     1716, 

ch.  27,  sec.  5:  46.     1819,  ch.  28,  sec  2.     1715,  ch  27,s*c.  5>  335.  1715, 
ch.  27,  sec.  5:  348.     1819,  ch.  28,  sec.  2:  443. 

19.  Limitation  on  grant  of  letters  of  administration.    1831,  ch.  24,  sec.  3. 

1835, ch.  86,  sec.  3:  174. 

20.  New  trial.    1810,  ch.  6,  sec*  59:  16. 

21.  Occupant.     1823:  163. 

22.  Poor.     1833,  ch.  80:  467. 

23.  Probate  of  deeds.     1831,  ch.  90,  sec.  2,3.     1833,  ch.  92,  sec.  13.    i$35, 
Ch.  63:   135. 

24.  Process.    1794,  ch.  1,  sec.  19.     1893,  ch.  18,  sec.  1:  38) 
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STATUTES  CONSTRUED-  Continued. 

25.  Property  contract.     1807, ch.  95:  415. 

26.  Security.     1809,  ch.  69,  sec.  1,2,  3:  335.     1801,  ch.  18,  sec.  1:  ?8. 

27.  Sheriff.     1835,  ch.  15,  sec.  1 ,  2:  94. 
2ft.    Survivorship.-   1784,  ch.  22:  514. 

29.  Tax  pales.     1005. ch.  50,  sec.  2.     1813,  ch.  08,  sec.  16.     1819,  ch.  53:  303. 

1813,  ch.  98:  354.     1819,  ch.  53.     1826,  ch.  36:  369. 

30.  Treating  electors.     1823,  ch.  25,  sec.  1:  290. 

TAXES. 

See  Spirituous^  Liquors:  Corporation:  Sheriff:  Tax  £albs. 

TAX  FEE. 

Where  several  persons  were  jointly  indicted  and  jointly  convicted  but 
separate  judgments  were  rendered,  against  them:  Held,  that  in e  clerk  in 
making  out  the  bills  of  cost  should  tax  a  fee  against  each  defendant  for  the 
attorney  general.    Penland  «*.  State,  384. 

TAX  SALES. 

1.  Where  the  sheriff  reported  land  as  liable  for  double  taxes  in  the  name  of 
Caleb  Cross's  heirs,  and  the  land  was  ordered  to  be  sold  for  the  payment 
of  such  taxes,  as  the  property  of  C. Cross's  heirs,  when  the  land  in  fact  be- 
longed to  John  Anderson  at  the  time  of  such  report  and  judgment:  Held, 
that  such  judgment  W£s  void  and  communicated  no  title  to  a  purchaser 
under  it.  *  Gardner  and  Mosely  tw.  Brown, 354. 

2.  The  act  of  1813,  ch.  98,  requires  that  the  order  of  safe  should  set  forth  the 

number  of  the  entry  and  the  grant,  withnhe  specialties  belonging  to  them, 
if  there  is  both  an  entry  and  a  grant;  and  if  no  grant,  then  the  number 
of  the  entry  and  the  specialtfes  belonging  to  it.     Ibid. 

3.  Where  land    is  sold  by  judgment  of  the  county  court  for  the  taxes,  the 

grounds  of  fact  upon  which  the  jurisdiction  rests  must  appear  in  such 
judgment,  or  it  will  be  void  and  convey  no  title  to  the  purchaser.  Ander- 
son «#.  Patton  and  Lowder,  36$. 

4.  The  jurisdiction  of  the  county  court  rests  upon  the  following  facts:  First, 
that  the  land  lies  in  the  county.  Second,  that  the  taxes  remain  due  and 
unpaid.  Third,  that  there  re  no  personal  property  upon  which  the  collec- 
tor can  levy  for  the  •satisfaction  of  the  taxes.    Ibid, 

5.  If  the  county  court  in  their  judgment  omit  to  assume  (he  facts  upon  which 
their  jurisdiction  rests,  or  themselves  to  state  their  existence,  but  instead 
thereof  allege  that  they  have  been  communicated  to  them  by  some  agent 
or  officer  of  the  public,  then  the  public  must  have  entrusted  such  agent  or 
officer  to  make  to  them  the  communication,  or  their  jurisdiction  will  not 
appear.    Ibid. 

6.  Ir  the  judgment  omit  to  state  that  the  land  lies  in  the  county,  but  this  fact 

is  stated  by  the  sheriff  in  his  report,  the  judgment  will  be  void  notwith- 
standing, the  sheriff  not  being  the  officer  appointed  bylaw  to  make  the 
communication  to  the  county  court;  nor  will  the  return  of  the  surveyor 
alter  the  case,  as  suah  return  is  not  a  part  of  the  evidence  in  the  case  or  a 
proceeding  in  it,  and  as  the  court  cannot  look  behind  the  judgment  for 
evidence  to  sustain  its  validity.    Ibid. 

TESTAMENTARY. 

1.    Deed:    What  is  nat  revocable,  not  being  testamentary.    See  Remainder. 

Johnson  v*.  Mitchell,  168. 
S.    Guabdian.    See  Executor.    Drane  •#.  Baylise,  etus,  174.    M'Alfster  «•. 
Olmstead,  tt  ah.  210. 
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TREATING  ELECTORS. 

See  Criminal  Law.    State  vs.  Darn  a!,  290. 

TROVER. 

1.  Horse  I  y  hired  bis  slave  to  Branch  with  a  special  agreement  that  he  should 
not  be  employed  "in  or  about  the  water."  The  employment  of  the  slate 
"in  or  about  the  water'-  was  a  conversion  of  him,  and  being  subsequent- 
ly destroyed  by  inevitable  accident,  Branch  would  be  liable  in  trover 
though  no  injury  occurred  at  4he  time  of  the   conversion.    Horse ly  vt 

.  Branch,  199. 

2.  Where  a  slave  is  hired  for  twelve  months  and  converted  by  the  hirer  before 
the  twelve  months  expire,  the  owner  has  a  right  of  action  instantly  upon 
the  conversion  and  need  not  wait  till  the  expiration  of  the  twelve  months; 
tecut,  where  the  conversion  is  by  a  third  person.    Ibid. 

3.  Counts  incase  and  in  trover  may  well  be  joined.    Ibid. 

4.  Brown  contracted  to  build  Crockett  a  brick  house  at  eight  dollars  per  thou- 
sand for  the  brick;  Crockett  was  to  advance  money  to  the  hands  employed 
by  Brown  in  making  the  brick,  which  advances  Crockett  was  to  charge 
to  Brown:  Held,  that  the  brick  made  by  Brown  under  this  contract  were 
his  brick  till  put  in  the  house,  and  were  subject  to  executions  against 
Brown.    Crockett  vt.  Latimer,  272. 

TRUSTEE. 

See  Guardian.-  Jurisdiction  of  Chancery  Courts. 

VERDICT. 

1.  What  defects  in  pleading  it  cures.    Johnson  vt.  Planters  Bank,  77. 

2.  Where  it  must  be  set  aside  from  the  improper  mode  practised  in  obtaining 
it.    Todd  vt.  Elledge,  44.    Bennett  vt.  Baker,  399. 

WARRANT  FOR  LAND. 
See  Land  Warrant. 

WARRANTY. 

When  it  estops  vendor.    See  Nuisance. 

WATER  COURSE. 

See  Nuisance. 

WITNESS. 

1.  A  master  is  a  competent  witness  for  or  against  his  slave  on  his  trial,  on  an 
indictment  for  an  assault  and  battery  with  intent  to  commit  murder  in  the 
first  degree.    Elijah,  a  tlave,  vt.  The  State,  102. 

2.  Witness  is  discharged  by  a  non-suit  and  must  he  summoned  again  if  non- 
suit is  set  aside.    Cochran  vt.  Brown  and  Crews,  329. 

WORK  AND  LABOR. 
See  Assumpsit. 


ERRATUM. 
Fags  174,  Mae  17,  fee  "and"  read  "having." 
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